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PREFACE. 


T has been thought Impracticable, to Bring the Laws 
| of England into a Method; and therefore a Pre- 
judice has been taken up Againſt. the Study of Our 
Laws, even by Men of Parts and Learning; as if there 
was no way to attain to the Knowledge of them, but b 
a Tedious Wandering about, or with the Greateſt Appli- 
cation and Long Attendance on the Higheſt Conrts of 
fuſtice. Now when I Conſidered the Requiſits in 
Teaching by Method (viz.) That there muſt be Know- 
ledge and Judgment in the Art which one is to Teach, 
that Great Skill is Neceſſary, to lay it in Order; and that 
Care and Diligence is required, to Comprehend All the 
Uſeful Parts of it : I was utterly Diſcouraged from the 
Attempt, by the Senſe of my own Inabilities, and the 
many Diſadvantages I lay under in a Private Country 
Life; eſpecially by being barr'd from the * of 
Learned Lawyers, to Conſult with upon .any Doubt, or 
to Reviſe the Work; tho I was fully Perſcbaded, that 
even an Imperfect Performance of that Kind might be 


of Uſe 


But when I ſaw, That many Parts of Our Common 
and Statute Laws were Diſuſed or Abrogated; That the 
Niceties in Pleadings and Practice were leſſen'd by Sta- 
tutes or by New Inventions; 1 Entertained Hopes, that 
Now It might not be Tmpoſſible, to Sort, or to put in ſome 


* 


Order, this Heap of Good Learning; and that a General 


and Methodical Diſtribution, Preparatory to a more 


Large and Accurate Study of Our Laws, might now be 
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made, as well as an Inſtitute of Civil or Canon Late, 
or of the Laws of Other Nations; which were Once too, 
Heap'd up together without Beginning or End, before they 
were unravell'd and reſcued from their Firſt Confuſion 
and Intricacy. 


| — — „ Ld 


'Tis True, The Exactneſs now Demanded in Conyey- 
ances, or in Deeds gud Inſtruments to Transfer Eftates 
from One to Another, beyond the Practice of former 
Times; the Remaining Niceties Expected in Drawing 
up Our Pleadings, and the Preciſe Form in Managing 
Gauſes thro many Offices, from the Writ to the Exe- 
cution, in the Practical Part of the Law; and above 
all, the Extraordinary Number and Length of Our 
Statute-Laws ( ſince the Beginning of the Reign of H. 8.) 
did ftill make an Appearance of Difficulty to come up to 
the Neceſſary Rules laid down for True METHOD; 
and eſpecially, in the laſt Inſtance, to avoid Tautolog); 
where One Statute muſt be mentioned again and again 
under Diſtinct Titles. 


It is to be wiſld, That the Same Conſtructions were 

* 3 Rep.27. Allowed in Conveyances, as upon * Acts of Parliament, 
10 Rep. 57, Laſt Wills or Teſtaments, and Awards, Following the 
as Intention and Meaning of the Makers or Parties, with- 
out Regard to Strictneſs of Expreſſion ; Eſpecially when 

no Good Reaſon can be given, why Equal Allowances 

ſhould not be made, in Underſtanding the Meaning of 

Words in One Caſe, as well as in Another, having. always 


the Same, or the Like Signification, when they are ap- 


plied the ſame Way. 


eAlſo if there was a further Amendment of the Law 

in Reference to the Subtleties of Pleadings, and the Ma- 
| nagement of the Practical Part of a. Suit, it would be 
Good News to all Wiſe and Di ſintereſted Men, and Lo- 
. vers of Their Country. For it muſt occaſion Melan- 
| + Lit. 534- choly Reflections, to Hear Great Men inſiſt, f That it is 
the moſt Honourable, Laudible and Profitable Thing 
in Our Law, To have the Science of Well * 
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and that Good Pleading is the Heartſtring of the 52 ff. 
: % ee ANTI | ref. 2. b. 

Common Law; when at t he ſamt J. me It 15 257 id, 

+ That more Jangling and Queſtions grow upon the 1 la. 
Manner of Pleadings, and Exception to Form, than up- Hiſtory of 
on the Matter it ſelf; and That Infinite Gauſes have mb, Tas, 
| been Loft \ (G od Forbid it /hould be ſo any Lon er) Or p. 173, 174. 
Delay d for Want of Good Pleading. But it is a 
Comfort, That, Our Legiſlators are of undt hn Opinion, 

and. ſeem" Refolyd to Break this Heart ſtring of the 

Law, and to,. Baniſh from Our Courts, the Arts of 

Pett y-ſogg1 ng, Sophiſtry and Cavil; chic A Have Flou- 

f I 5 mond a m a 

As our Statute-Laws are. manſtrouſiy bwergrotun, 

(+ thi ver) many Statutes are Omitted in the Printed t a loft 52, 
Books) They too cant the Skill I our Legiſtators, to 
bring Them ta a Proper Shape. If many of, our Sta- 

tutes, with; others Continuing, Enlarging, 'Explaining, 
Correcting, Repealing and Reviving J I were undey * 
Their Proper Heads. throton into One Short and. Pluin 
viting, and the Statutes. more Intelligible, to all Thoſe 
that are to be Cuided by Them 


* : F 


Then (in my Opinion) when Equitable Conſtructions 
may be made upon Deeds or Inſtruments; when a Little 
more Regard may be Allow'd to the Merits of 'a Cauſe, 
and to Matter of Subſtance, than to Form in the 
Pleadings; when Our Statute-Law is brought into a 
Shorter Compaſs (and All this may be Done under \ a 
KING Greater than JUSTINIAN,' with the Adwice 
of as Wiſe and Impartial Judges as ever adornd the 
Benches) The Study of our Laws muſt be Eaſy and Di- 
vert ing. And upon this View,' Let me add, when we 
have Juries of the Better Sort of Men, according to 
the Original Deſign; when Judgment may be Obtained 
with a moderate Attendance and Eæpence; and at laſt. a 
Speedy and Certain Execution made by Miniſterial Offi- 
cers; That Men may not be ruined by the Law, when 
They ſeek Redreſs from it; No People under Heaven 
can Have Laws better Suited to the Publick Conſtitution, 


b | and 
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Overlook'd, or too mach Contructeil; where Any Th 


ani "Their Private Wants, or be more Tap) under "the 


Hdininiſtrutivn of "They. * 3 


Aan of Our 'Luwyers are Men of Sod und -Solid 
Reaſon, und, ug in bther Coumrics,  Aumirers of Po lite 


Learning. Eutellunt Orururs, uni often call d to mumuge 
the Affairs of the Cunmontvenlth in the Higheſt Stiitions. 
Great Capacities muſt be doilling; that 
ſhould be malle more Euſy, thun 
myſt huve Secret Aver ſiun 10 

Employment, tho never f Profi- 
table; and muſt Afﬀord their -Hilp, to make the Toth, 
that are following after Them, Wiſe and Good Men, 


er p t, to. 
1 


* 


ay ſe 


my. Aim, He mu 
Ws Paſſage cuith Choice Caſes, 'of Greater Leayning than 
Real Uſe in the Orcaſſons of Life; or with the Remaijn- 
ang Niceties of Pleating and Practite. For that would 
be a Nauſebus, and an Fndleſs Tusk; and was newer 
#wdertaken in a Work'of this Nature. When the Student 
45: well-dequarnted" wh Theſe Elements, touchiug ont, 

apon Canivnak "Biſons, He may afterconrds from Re- 
ports Common · Flace- Books, the moſt Accurate Treariles 
upon Particular Subjects, and the Beſt Precedents and 
Pheadings, \work upon this Sketch, and Improve and Hl. 
up each Title, » according to his "Fancy. And Then he 
may  Redtsfy \ dy  Mfakes -where Neceſſary Parts are 


which is taken Notice of, is miſrepreſented thro' Thalkos: 
tency; br hive the Law is not Confirm by ſufficient 


MY . |  Authe- 
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Hui bbrilies; Itho the Apo Hud Ehe chie y Hp" 
the iat of dir Ad Gd Bo FUSE; M th Han- 
et nd Nut Thun in v Bu d TW f. il 
load ue be vhe Othcle? Y ua) bf n. Open Hude 
of Late been Def d v Kön: icke, bf. ho It is 
now Growing into Faſhion with ſome, to ſpeak ſlightly 
of Him. But without Doubt That Sage of the Law 1s 
the moſt Methodical, Cleareſt, moſt fudicious and moſt 
Authentick Reporter; and His Inſtitutes, (ſo call d, but 
mort Properly Commentaries) will H. Held in the K igh- 
eſt Eſteem, while there are Learned Lawyers among ſt Us. 
In His Works Jou will ſcarce find Opinions Obiter, or the 
Sayings of a Judge upon a Sudden Motion at the Bar, 
or in the Hurry of an Aſſiſes, ſet down for Reſolutions; 
cohich is too Frequent amongſt the Moderns. 


My Intention, By this Inſtitute, is not only to Help 
the Students in the Inns of Court and Chancery, but 
moreover to Recommend the Study of the Engliſh Laws 
to Our Toung, Nobility qu "Geftryy az, to. the: Touth 
in Our Univerlities (hot Feten h e who are De- 
mining them to it) ind Them. #h a Method, 
to Hs heir Men, ;, ang 0 onwince Sh That 
the Study of 97 Laws 45 now of leſs Difficulty, and of 
more Uſe in Publick and Þ in they are 


7 
* 


Them at leiſare ONr's, without Neglecting other Exer- 


Ae of, ee dee 


ciſes or Studies. They may Hawe enough to ſerve their 


Turns, if They learn only to underſtand the Terms, the 
Definitions and Diviſions, with ſome Common Caſes, 
and the moſt uſeful Acts of Parliament. Chancellor For- 
teſcue was of Opinion, that a ſufficient Knowledge for 


His Prince might be Acquired within the Space of One 


Year, when he endeavour'd to Perſwade Him, to make 
an Enquiry into our Laws. And why may not His 
Words be directed to a moſt Hopeful Prince now ſhining 
on the Line of Succeſſion to the Britiſh Monarchy? 


— 


Private Buſmeſs, than they are 


Noſco namque Ingenii TUI Perf] picacitatem, quo au- * Forteſtue 


dacter pronuncio, quod in legibus illis (licet earum 


de Landibns 


Legum An- 


peritia, qualis judicibus neceſſaria eſt, vix viginti an- Sliæ, cap. 6. 
norum 
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The Publiſters Advertiſement. 


N this Edition the As of Parliament, which hive 
1 been made in Alteration of the Law, ſince the Au- 
thor wrote, ate inſerted under their reſpective Titles, 
down to the Sixth Year of his preſent Majeſty incluſive. 
Some marginal References are added ; 44 in many 
Places where the Law 1 is differently holden, Notice is 
taken of it. 
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THE 


INTRODUCTION. 


Of England and of its Laws, 


+ HAT Part of Great Britain call'd England (being the of Emtard. 


Subject of our Enzliſh Laws) comprehends England, 

Male, and Part of the Sea. 2 The Principality of- 2 Inft. 195. 
©, Wales was incorporated and united to the Kingdom of 4 on. 240. 
England, by the 27 H. 8. cap. 26. [See of the Courts of the Prin- 


_ cipality of ales, Book 4. chap. 2.] The main b Sea, beneath the » 5 Rep. 107. 


Low-water Mark and round England, is Part of England ; for bad. 260. 
there the Admiral hath Juriſdiction. See of the Aumiralty- Court, 5. 
Book. 4. chap. 1] 


Scotland was united by 5 Auuæ, cap. 5. but hath different Laws 


| and Cuſtoms. | 


The Iſle of © Mar is no Part of England, but a diſtin Territory « ; tf. 9. 4. 
of it ſelf, and out ef the Power of our Chancery, or of Original 4 Inf. 284 


B | Writs 7 Rep. 21. 


e. 
7 Rep. 22,23 


1 Inſt. 94. a. 


— —ů— — 2 — — — — 
2 The Introduction. 

— —e—ũ— ä — | 6 | oo 3 
Writs which iſſue out of Chancery; and hath been granted under 
the Great Seal to divers Subjects and their Heirs. No Act of Par- 
liament extends to it, unleſs it is eſpecially named. It hath pecu- 
liar Laws and Cuſtoms. | 

«4 1nſt. 286, Neither are the Iſles of d Zerſcy and Cuernſey bound by our Acts 

1 of Parliament, except they are ſpecially named; neither do our 

eb. *** Original Writs run into theſe Iſlands. Vet the King's Commiſſion 
under the Great Seal runs there to redreſs any Injuries or Wrongs, 
as it does in the Iſle of Man But the Commiſſioners muſt judge 
according to the Laws and Cuſtoms of theſe Ifles. Other Writs 
too, that are not Origirials, may be executed there, 7 

*1Inſt. 14. © Treland is ſtill a diſtinct Kingdom; tho' by Poyzing's Law, 

+ 10 H. 7. cap. 4. All Statutes made in England before that Time, 

3 Init 18. are of Force in Jreland; and by ſpecial Words our Statutes ſtil] may 

4 loft. 351, bind them: Yet they have Parliaments of their own; but their Sta- 


tutes are to be affirmed by the King and his Council. [See 3 and 4 
Ph. & M. cap. g.] They have the ſame Courts of Juſtice, and the 
ſame Laws (bor the moſt part) as we have in England. 


Buy the 6 Georg. ch: 5. It is declared, That the Kingdom of Ire- 
land 7s Subordinate and Dependant, as inſeparably annex d to the 
Crown of Great Britain, and that the Parkament of Great Britain 
hath Authority to make Laws and Statutes to Bind the Kingdom 
of Ireland. And that the Honſe of Lords of Ireland have no Power 
to Affrm or Reverſe Any Judgment, Sentence or Decree, given or 
made in any Court withits that Kingdom. 


England is divided into an Eccleſiaſtical and Temporal State. 
1. The Eccleſiaſtical State is divided into two Archbiſhopricks, 
or Provinces, (v.) Canterbury and Tor. Each Archbiſhop has 
within his Province Suffragan Biſhops of every Dioceſs. The Arch- 


| biſhop of Canterbury hath under him twenty-one Biſhops, ſeventeen 


of antient Foundation, and four more founded by King Hep. 8. out 
of the Ruins of diſſolved Monaſteries (viz.) Gloceſter, Briſtol, Pe- 
terborough and Oxford. The Archbiſhop of Vr hath under him 
within his Province four Suffragans, (viz.) The Biſhop of the Coun- 
ty Palatine of Cheſter, the Biſhop of the County Palatine of Dur- 
ham, the Biſhop of Carliſle, and the Biſhop of the Iſle of Mar: 

Every Province is divided into Dioceſſes, every Dioceſs into Arch- 
deaconries, every Archdeaconry into Deancries, and every Deane 
into Pariſhes; but there are ſome Places that are Extraparochial. A 
Province is the Juriſdiction of an Archbiſhop; a Dioceſs 1s the Circuit 
of every Biſhop's Juriſdiction; an Archdeaconry of an Archdeacon ; 
a Pariſh of a Parſon, or Vicar; for a | Pariſh is the Circuit of 
Ground in which the People that belong to one Church do inhabit. 
[Sce of the 4uthority of Church-wardens, chap. 7. paſtea, and the 
10 Ann. ch. 11. For building Fifty new Churches in London and 
Weſtminſter, &c.] | 

2. The Temporal State is divided into ſeveral Counties; every 
County into Hundreds; every Hundred into Towns and Villages. 
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ty with its two Courts, the Torn and the Connty-Court; and that 
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1. As County (Comitatus d Comitando, from accompanying toge- , inf. 30.8. 
ther, particularly at the Aſſizes and Seſſions held for the County, or 109. b. 168.4. 
as ſome ſay, a Comitando Principem) or Shire, is a certain Circuit, 4 Inf. 245. 


or Part of the Kingdom, governed by an Yearly Officer, called 1 
riff, or Shire-Reeve, under the King; for a County cannot be with- 


out a Sheriff. The King by his Letters Patents, may make a Coun- 


no Part ſhould be exempt from the Authority of the Sheriff, every 
Parcel of Land does lie in ſome County. [See of the Sherif, poſts 
chap. 7. and of the Torn and Conmty-Courts, Book 4. chap. 1.) Every 
County is, as it were, an intire Body by it ſelf; ſo that regularly an 
Enqueſt or Jury, ſhall not take Notice of any Thing done in ano- 
ther County. [See where Actions may be brought, Book 4. chap. 4. 
and of Indiitments, chap. 5.] There are four called Counties-Pala- 
tine, (viz.) Lancaſter, Cheſter, Durham and Ely. Some Cities and 
Towns Corporate are Counties; of theſe the famous City of London 
is one, as alſo 7ork, Cheſter, Canterbury, Norwich, Worceſter, King- 
ſton upon Hull, &c. [Quære if Ely be properly called & County Pala- 
tine? 4 Inſt. 220. 
2, h Hundreds were ſo called becauſe there was a Juriſdiction over » :1oR 168. f. 
Ten T:ithings, or an Hundred Families dwelling in ſome neighbour- 2 Inſt. 71. 
ing Towns. [ See of a Town, poſt. The People that live in a Hun- b 
dred, are called Hyndredors; and theſe Hundreds continue to this 
Day to ſome Purpoſes ; but their Juriſdiction is transferred to the 
County-Court, ſome few excepted, which were annexed to the 
Crown, and granted to ſome Great Men in Fee, and ſo remain in 
the Nature of a Franchiſe, and have Return of Writs, and wherein 
the Sheriff cannot meddle by his ordinary Authority. 

In ſome Counties Hundreds are called Ridings, Rapes, or Ma- 
pentakes. 
4 There is a Chief Conſtable and a Bailiff of every Hundred, to 
Execute the Orders of the Sheriff, Juſtices, Gc. [Sce of Sheri, poſt, 
chap. 7. 

By the 2 Ed. 3. Cap. 12. 14 Ed. 3. cap. 9. Hundreds which be 
ſeparated from Counties, are joined to them again, and are to be 
in the Sheriff s own Hands. 


i Except ſuch as then were of Eſtate in Fee: All Grants made i 4 tn. 267. 
of the Bailiwicks of Hundreds ſince that Statute, are void. Such are * Vent. 410. 
Occaſions of Delays and Hinderances of Juſtice, when the Exccution 
of Proceſs is taken from the Sheriff. [See the Caſe of Sir Robert 
Atkins v. H. Clare, 1 Vent. 399, Gc.] 

3. K A Town (Villa or Ficus) was a Precinct antiently containing * Finch 80. 
ten Families, upon which Account they are ſometimes called Ti- 
things Upland Towns, which are not ruled and governed as Bo— 
roughs, are but Towns, though they are incloſed with Walls. 

I It cannot be a Town in Law unleſs it hath, or had a Church, 11 Inſt. 113 b. 
Celebration of Divine Service, Sacraments and Burials. If a Town 
is decayed fo that it hath no Houſes left, yet it is a Town in Law. 

There ought to be in every Town a Petty Conſtable, or Tithing— 
man, or both. [See of a Conſtable, poſt, chap. 7.] 

Several of theſe 'Towns have Hamlets, as there may be ſeveral 

Hamlets in a Pariſh; and ſome particular Places may be out of a 
B 2 | Town 
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m Inſt. 669. 
2 Vent. 31. 


Lit. 164. 

I Inft. 108. b. 
109. a 115. b. 
2 Inft. 93, 
669. 


© 1Inft. 10g. b. 


Of the Laws 
ot England. 


? Dr. and 
Stud. Dial. 1. 
Chap. 1. 

7 Rep. 12,13. 
q Dr. and 
Stud. Daal. 1. 
chap 6. 

2 Inſt. 625. 


Dr. and 
Stud. Dial. 1. 
Chap. 7. 

! 1Inft, 142. a. 


Town or Hamlct, as out of a Pariſh, though not out of the County, 
m "The Addition of a Pariſh in Original Writs of Actions Perſonal, 
cc. if there are more Towns within it, is not good. But if there is 
but one 'Town, the Addition of Pariſh is good within the Statute of 
the 1 H. 5. ch. 5. and It ſhall not be intended (if it is not pleaded) 
that there are more Towns than one in a Pariſh, | Sce what Cuſtoms 
may be alledzed in Towns, Poſt of Cnſtoms.| 

Under the Name of a Ton, or Village, Boronghs and Cities are 
contain'd; for every Borough or City is a Town, though every 
Town is not a Borough or City. | 

n A Bororgh is fo called, becauſe it ſendeth up Yurgeſſes to Par- 
liament: And this maketh the Difference betwixt a Village or 
Town, and a Borough. Some Boroughs are Corporate and ſome 
not Corporate; if a Borough is decay'd it ſhall ſend Burgeſſes to 
Parliament, as Old Sarum, &c. do. 

In old Time, the 'Towns that are now called Cities, or Cities 
and Counties, were Boroughs, and the antient Boroughs were firſt 
of all Towns. | 


o A City is a Corporate Borough that hath had, or at preſent 


hath, a Biſhop ; for if the Biſhoprick is diſſolved, yet the City remain-- 


eth. To have Suburbs proveth it to be a City. Some Cities are alſo 
Connties, as bofore- mention d. [See of Corporations, chap. 8. poſt.] 

II.“ As Law in General is an Art directing to the Knowledge of 
Juſtice, and to the well ordering of Civil Society; ſo the Law of 
Exzland in particular, is an Art to know what is Juſtice in Eug— 
land, and to preſerve Order in that Kingdom: And this Law is 
raiſed upon {ix principal Foundations. 

1. Upon the Law of Nature, though we ſeldom make Uſe of the 
Terms The Law of Nature: But we ſay, that ſuch a Thing is Rea- 
ſonable, or Unreaſonable, or againſt the Law of Reaſor. 

2, Upon the 1 Revealed Law of God: Hence it is that our Law 
puniſhes Blaſphemics, Perjuries, &c. and receives the Canons of the 
Church duly made, and ſuppoſeth a Spiritual Juriſdiction and Au- 
thority in the Church. 

3. The third Ground are ſeveral r General Cuſtoms; theſe Cu- 
ſtoms are properly called the Common Law: Wherefore when we 
ſay, it is ſo by Common Lacs, it is as much as to ſay, by Common: 


Right, or of Common Juſtice. 


© 1 Inſt, 56.b. 


139. b. 
2 Inſt. 179. 


Indeed it is many Times very difficult to know what Caſes are 


grounded upon the Law of Reaſon, and what upon the Cuſtom of 


the Kingdom, yet we muſt endeavour to underſtand this, to know 
the perfect Reaſon of the Law. 


Rules concerning Lazy. 


t The Common Law is the abſolute Perfection of Reaſon : For 
nothing that is contrary to Reaſon is conſonant to Law. 


5 u Com- 


„ Pluralitas nom præſumitur. 2 Init, 669. 
* Lex eſt ſanctio juſta, jubens honeſta et prohibens contraria. 2 Inſt, 588, 
p Pura naturalia ſunt immutabilia. ) Rep. 13. 
* Lex eſt ſumma ratio. 1 Inſt. 319. b. 
Je ſemper intendit quod couvenit rationi. 1 Inſt. 58. b. 
Nihil quod eſt inconveniens eſt licitum. 1 Inſt, 97. b. 
ulli ratiouem in omnibus guæruut, rationem ſubvertunt. 2 Rep. 75. 
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» Common Law is Common Right. WI 14 
x The Law is the Subject's beſt Birth-right. a, 

Y The Law reſpects the Order of Naturc. 3 * 
2 It always Intendcth the Beſt. 197 1 
a 


'The Law forces no one to that which is impoſſible or vain, * * I". 669. 


FA b The Law provides a Remedy for cvery Wrong. [But ſce 1 Iuſt. 10 3 
14 199. b. 197. b. 319. b. 
2 © Where one hath ſeveral Remedies, He may uſe which he will, 1 
7 d Want of Right and Want of Remedy is all One. For where 405. 3 5 
# there is no Remedy, there is no Right, *Hnft.145 a, 
The Law hath a Delight in giving of Remedy. : N 
f The Law favoureth Life, Liberty and Dower, 1 Inſt. 54. b. 


8 Things of Neceſſity are to be excepted out of a general Law. 199Þ; 200.9. 


| t 1Inſt. 124 b. 
h The Ignorance of Law cannot excuſe. [See Doctor aud Stu- s 2 Inft. 18. 


dent, Dial. 2. chap. 47. | b 1Inft. 56. b. 
i The Act of Law never doth Wrong. . 
Where the Conſtruction of any Act is left to the Law, the Law 148. a. b. 

will never conſtrue it to work a Wrong. 379. a, 

k But it is better to ſuffer a Miſchicf (peculiar to one) than a * 1 Inft.g7.b. 

General Inconvenience. I52.b. 258. b. 


The Agreement of Parties cannot make that good which the ' 1 Inſt. 3. b. 
Law makes void, 

m When the Law giveth any Thing, it gives by Implication what ® 11n&. 56.a, 
is neceſlary for taking and injoying the ſame. | N 475, 

n What is annexcd to any Thing by Law, is ſtronger than if it“ 1h 378. 
were put in Writing. | 

o Judges ought not to change the Law, which always hath been *:1nft.2$2.b. 


uſed. 
P No Law can be abrogated but by Act of Parliament. ?1Þft.115b, 
4. Certain 4 Principles and Maxims are another Foundation. 2 19ft. 619. 


: : Dr. and 
Such Maxims are not only holden for Law, but all other Caſes that hy Diet 1. 


may be applied to them, or to be taken for granted; wherefore it ch. 8. and 9. 
is dangerous to alter any of theſe Maxims or Grounds of Law; 1 hd 
they are of the ſame Strength as Acts of Parliament when once the gh. Rep. 
Judges have determined what is a Maxim; for this does not belong 


3 | to 
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* Tmpotentia excuſat legem. 1 Rep. 96. 5 Rep. 22. 6 Rep. 21. 10 Rep. 139. 
1 Inſt. 258. a. | 
Lex con cogit ad impoſſibilia. 1 Inſt. 92. a. 
3 Lex non precipit inutilia. I Inf. 129. b. | 
4 d Lew neminem cogit ad vana ſeu inutilia. 1 Inſt. 195. b. 310. b. 
: Lex non debet deficere conguerentibus in juſtitia exhibenaa. f Inſt. 19). b. 2Inſt. 405. 
uod remedio deftituitur, iſa re valet, ſi cuſpa aùſit. 6 Rep. 68. 
Lex beneficialis rei conſimili remedium præſtat. 2 Inſt. 689. 
3 Aliquid conceditur, ne injuria remaneret imbunita, quod alias non concederetur, 
3 1 Inſt. 197. b. | 
d Ignorantia legis neminem cæciſat. 1 Rep. 177. 2 Rep. 3. 6 Rep. 54. 
i Conſtructio et actus legis nutlt ſacit injuriam. 1 Inſt. 148. a. 183. a & b. 2 Inſt. 287. 
k Lex citius vult tolerare privatum damm quam publicum malum. 1 Inſt. 2 52. b. 
Condentio frivatorum non foteſt publico juri deregare. 1 Inſt. 166. a. 
Modus et conventio vincunt legem. 1 Inſt. 41. b. 166. a. 2 Rep. 73. 
Pacto aliquid licitum eft, quod ſine patto non admittitur. 1 Init. 166. a. 
Quo contra legem fattum eſt, pro inſecto habetur. 3 Rep. 74. 4 Rep. 31. 
© Quando lex aliquid alicui concedit, concedere videtitr et M. ſiue guo ves AH 
e200 poteſt. 1 Inſt. 56. a. 2 Init. 309. 4 Inſt. 111. 3 Rep. 12, 47. 11 Rep. 52. 
» Utique fortior et potentior aſt diſpefitio legts quam hominis. 1 Inſt. 234. a. 
Principia probant, non Probaniur. 3 Rep. 40. 
Coutra friucipia negautem non ct difputandum. I Inſt. 16. a. 343. a. 
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to a Jury. But if you pleaſe you may comprehend Maxims under 
General Cuſtoms, and take them for Part of the Common Law. 

pr. and 5. Particular Cuſtoms are a fifth Ground of our Law: "Theſe 

$'ud. Dial. 1. may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Ci- 

| Inf. 110. b. ties, Honours, Manors and Hamlets in Special Caſes. 

Cuſtom is a Law not written, eſtabliſhed by long Uſe and Conſent. 

Particular Cuſtoms are always to be taken for Law, tho' they are 

always againſt the General Cuſtoms of the Kingdom, and the 

Maxims of the Law: Yet a Jury ſhall try whether there is a Par- 

ticular Cuſtom or no, and not the Judges; except the Cuftom in 

Debate is of Record in the ſame Court. | 5 

t Lit. 210, There is a Cuſtom in the County of Kent called t Gavelkind, 

; = 140.4 (Gave all kind) That all the Sons ſhall inherit as Siſters at the Com- 

hed mon Law: And by Cuſtom when One Brother dies without Iflue, All 


the other Brethren may inherit. [But ſee the 31 H. S. cap. 3. 2G 3 


Ed. 6. a private Act, and fee of an Eſtate in Coparcenary, Book 2. 
chap. i.] And there is a particular Cuſtom in ſome ancient Boroughs 
Lit. 163. (called u Byrgh-Englifh, or Borough-Hugliſh, becauſe this Cuſtom 
10g. 110. b. Was firſt in England) where the youngeſt Son ſhall inherit before the 
140.b Eldeſt. Gavelkind and Borough- Eugliſh * differ from all other Cu- 
3 Cro. 410. ſtoms, inaſmuch as the Law takes Notice of them when generally 
Int. 175. b. alledged; whereas other Cuſtoms muſt be particularly pleaded. In 
London there are many particular Cuſtoms relating to Trade, Ap- 

prentices, Orphans, Reformation of Manners, Actions and Pleas, Gc. 

and all againſt the general Cuſtom of the Kingdom. | See the 8th 

Rep. 126. 2 Tanv. Abr. 311. Tit. Cuſtoms of London, c. and thoſe 

? 1 Inſt. 33.b. Authors who have wrote on this Subject.] In a) Town a Cuſtom to 
_ 5, deviſe Lands in Gavelkind, or Borough- Engliſh, cannot be alledged ; 
1 Ley. 177. for theſe are Cuſtoms proper to Cities, Boroughs and Manors. In 
ſpecial Caſes (I faid) a Cuſtom may be Alledged within a Hamlet, 

Town, Borough, City, Manor, Hundred, County. In an Upland 


Town (which is neither City or Borough) a Cuſtom may be al- 


ledg'd to have a Way to their Church or to the Market, for the In- 


habitants to Dance won Another's Land for their Recreation, &c. or 
to make By-Laws tor the Reparation of the Church, or for the 
Well-ordering of their Common, (5c. Yet as to By-Laws, theſe Dif- 
2 5 Rep. 63. ferences mult be obſerved. Inhabitants of a? Tom, without any Cu- 
3 Cro. 497, ſtom, may make By-Laws for the Reparation of the Church, High- 
a way, or any Thing which is for the general Good of the Publick ; 
for they are as it were incorporated by the Common Law for ſome 
Neceſſities; and in ſuch Caſes, the greater Part of the Inhabitants 
ſhall bind the reſt without any Cuſtom. But if the By-Law is for 
their own private Profit, as for the Well-ordering of the Common, 
c. there, without Cuſtom, they cannot make By-Laws; and the 
greater Part ſhall not bind the Leſſer, if that is not a Cuſtom too: 
For here every Act mult be warranted by Cuſtom, 
*1I:ſt.113b. To Particular Cuſtoms two Things are inſeparably incident, 2 Uſage 


> 11nft. $1. b. and Time. 1. Uſage muſt be Long, Continual and Peaceable. Þ Non- 


* uſage is a great Preſumption that the Law will not bear it. But an 
TINY Act of Parliament cannot be antiquated by Noz-yſer. For no Cuſtom 
a 2 Inf, 3. can take away thT Force of an © Act of Parliament, 4 unleſs the Cu- 
Contra. ſtom is ſaved by another Act; becauſe the Cuſtom cannot be beyond 


lat. . Memory, if there is a Record to the contrary ; for Knowledge is as 
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well by © Proof, as by one's own proper Knowledge. Neither does, 
an Act of Parliament always take away a Cuſtom. An Affirmative 
Act does not take it away. And a Cuſtom may be alledged againſt 
a Negative Statute, which is made in Affirmance of the Common 
Law. 2. f Time muſt be beyond the Memory of Man. f 11nft.113-b; 


IInſt. 11 5. a. 


Rules concerning Cuſtoms 


Uſage and Antient Cuſtom make 8 Law. | | « 1Inſt, 155.8, 
Cuſtoms muſt be h reafonable, and according to Juſtice, elſe void. 1 Inf. 62a · 


[See of Copyhold Cuftoms, Book 2. chap. 1.] Od ve aa 
But the Reaſon of every Cuſtom cannot be aſſign'd. — Ceprb. 
Cuſtoms ought to be upon good Conſideration. Sef. 33. 


0 4 | - C as 
Cuſtoms ought to be compulſory, not left to the Liberty of every 71,6 554. 
one to ule them or not. 


Cuſtoms ought to be certain. 
Cuſtoms ought to be beneficial to him that alledgeth the Cuſtom. 
It the Cuſtom is beneficial to?! one, and injurious to a Multitude, av. . 


it is void. 1 | 0 aniltry 32. 
Things cannot be challenged by Cuſtom that are to be gained by * Coke's 
Matter of k Record. [See of Franchiſes, Book 2. chap. 2.] 'Compl. Co- 


"aku + h. Se dt 
Cuſtoms are to be taken ſtrictly, tho' not literally, becauſe they 9 


tend to the Derogation of the Common Law. a. & b. 


They cannot extend to Things newly created. 

Cuſtoms ought to be conſtrued according to vulgar Apprchenſion. 

It cannot exalt it ſelf upon the King's ! Prerogative. Yet | Dav. 1. 
Cuſtom may ® ſupport that which the King's Grant cannot ſup- 1 aniſtry 33. 


port. [Sec Of Corporations, ch. S.] | 1 Inſt. 15. bs 
A Cuſtom meerly in n the Negative is not good. If mixt with ”8Rep.1zs, 
an Affirmative, It may be Good. | 3 
A Cuſtom againſt ꝰ a Cuſtom cannot ſtand together. » 1 Roll. 


p Preſcription is different from Cuſtom; [See of Preſcription, Abr. 565. 


Book. 2. chap. 3. 5 * Abr. 
4 Tolls, Taxes, Sc. are ſometimes called Cuſtoms. 0 9 Rep. 58. 
6. Statutes, or Afts of Parliament, ate a Sixth Ground or Founda- u, 1. b. 


; 4 . | _ x7 nR412 
tion of our Laws. Theſe arc made by the King, Lords Spiritual and Dis, by 


Temporal, and the Commons in Parliament; which before the In- &c £ 
vention of Printing were f proclaimed by the Sheriff in every County, 644 Ink $66, 
by Virtue of the King's Writ. f Severa] Statutes are penned like « 4 Inft. 25. 


Charters or Letters Patents in the King's Name only; yet they were M 
| | made $ Rep. The 
— Prince'sCaſe. 


s Conſuetndo eſt altera lex. 4 Rep. 21. | 

Optimus interpres legum conſuerndo. 2 Inſt. 18, 228, 282. 4 Inſt. 75. 

Conſuetido lect eft ohſervanda. 6 Rep. 67. | 

n Malus uſtus abolendus eſt. Lit. 212. 1 Inſt; 141. 2. 4 Inſt, 274. | 

In conſuetudinibus non diuturnitas temporis, fed ſeliditas rationis eſt conſi- 
Aeranda. I Init. 141. a. | | 

Conſuetudo licet ſir magnæ anthorttatis, minquam tamen ꝓpræjudicat manifeſts 
veritati. 2 Init. 654. 4 Rep. 18. = 

Frequentia actus multum operatur. 4 Rep. 78. i 

Obtemperandum eſt conſuetudini rationabili, tauquam legi. 4 Rep. 38. 

Conſuetudo ex cauſa rationabili uſitata privat communem legem. Lit. 37. 

Conſuetudo vincit legem. 4 Rep. 21. | | 

Conſuctudo tollit communcm legem. I Inſt. 33. b. 
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made by lawful Authority. The ſeveral Ways of drawing up Acre 
of Parliament appear in the Prince's Caſe. 8 Rep. 19, 20, 21. 


Rules concerning Statutes or Acts of Parliament. 


tr Rep. 4 To an Act of Parliament * every Man in Judgment of Law is 
4 Rep. 76. Party. ? Su | 
1 Inſt. 93. b. Ads of Parliament relate to the * firſt Day of the Seſſion of Par- 


33. to g : 5 , 3 
» inſt 25,27. liament in which they were made, if it is not otherwiſe provided 


nee. 111: by the AQ. = 
The Judges ought to take Notice of Statutes which concern the 

x 4 Rep. 13. * King and Queen. f | 8 

8 The Judges will take Notice of General or 7 Publick Acts, tho 


11 they are not pleaded; but not of particular or private Acts with- 


x Inſt. 98, b. out Pleading. [Sce which are General and which Particular Sta- 


2 Inſt. 618. 

tutes, 4 Rep. 76. 2 Roll. Abr. 465, 466.] 1 
4 r Expoſition of Acts of Parliament belongs to the Judges of 
Pr. and the Common Law, tho' they concern Things of a Spiritual Nature. 


8 ** 'The*® Title of the Act is no Part of the Act. 


6 Rep. 13. The > Preamble or Rehearſal of a Statute is to be taken for 


_— ory 'Truth ; therefore good Arguments and Proofs may be drawn from 


; Int. 43 the Preamble or Rchearſal. 


* 11Rep.33. The Words of an Act of Parliament muſt be taken in a © law- 


4 Inſt. 330. f | Se u 

v Inſt. 11. b. TU NICs : | AD 

19.b. 79. a. A Sentence, 1 which begins and ends with ſpecifying Perſons and 
4 Inf: 339 Things of an inferior Rank, ought not to be extended by General 
« 2 Rep 46. I/ords to thoſe that are Superior; as by theſe general Words, (viz.) 


2 Int. 165, And no other Perſon or Att whatſoever, Gc. ſhall not include ſupe- 
100, 457. 


; Inf. 52. Tior Perſons or Things that were not particularly expreſſed. | See 


© Noy's Max. contra, 2 Inſt. I 37) 627.| 
Se Statutes mult be interpreted by reaſonable Conſtruction, according 
4 Int. 330. to the © Meaning of the Legiſlators, 


1 Inſt. :1.b. Tt is natural to conſtrue f one Part of a Statute by another. 


n They may be conſtrued according to? Equity; eſpecially where 


8 11nft.24.b. They give Remedy for Wrong: or are for Expedition of Juſtice, or 


+4 x * to prevent Delays; for Law- makers cannot comprehend all Caſes. 


36 5. b. 381. b. Things for Neceſſity- Sake, or to prevent a Failure of Juſtice, are 
2 Inſt. 106, excepted out of a Statute, | 
107,114127- General Words of an Act ſhall not take away neceſſary Incidents. 
152,169,242, | oy 
251,258,393, - A 
591. 


” 
oth. 


© Contemporanea expoſitio in lege eſt fortiſſima. 2 Inſt. 10, 11, 136, 139, 181. 
4 Inſt. 138. : . | 

Ex antecedentibus et conſequentibus fit optima interpretatio. 2 Inſt, 317. 2 
Rep. 51. | 

Nelario fit ad proximum antecedens, niſi impediatur ſententia. 2 Rep. 71. 

Verba paſteriora propter certitudinem addita, ad priora que certitudine indigent 
ſunt refcrenda. 8 Rep. 119. 

s Generale diftum generaliter eſt intelligendum. 2 Inſt, 8 1. 

Qui omne dicit, nihil excludit. Ibid. . 

Generalis clauſula non porrigitur ad ea que ſpecialiter ſunt comprehenſa aut ex- 
Freſſa. 8 Rep. 118. | | | 

Ubi lex eſt ſpecialis et ratio ejus generalis, generaliter eſt accipienda. 2 Inſt, 
43, 83. 10 Rep. 101. | 

Luanquam lex generaliter loquitur, ceſſaute ratione poteſt reſtringi. 4 Inſt. 330, 

Caſus omiſſus aiſpeſitioni juris communis relinquitur. 5 Rep. 37. 
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Ah Penal Statute regularly ought to be conſtrued ſtrictly. But It 6 , 11 
272ay be conſtrued beneficially; for what is out of the Miſchief, is out 268: b- 430. 
of the Meaning of a Law, though it is within the Letter. And on the 3% Þ 
contrary, what is within the ſame Miſchief, ſhall be within the Came 3 S 
Remedy, tho' It be out of the Letter of the Law. [ See the Rules 3 Re : 7. 
concerning Penal Statutes under Action of the Caſe, Book 4. ch. 4-] 4 on 37 

The Conſtruction of a Statute muſt be in i Suppreſhon of the Miſ- 4 3 5 
chief, and in Advancement of the Remedy. e 

It muſt be conſtrucd that no innocent Man may by a literal Con- 381. b. 
ſtruction receive Damage. | | 


Statutes made to prevent and ſuppreſs k Fraud, ought to have a; Rep. $20, 


-_ 
8 
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favourable Interpretation. oy 5 Rep. 60. 
Acts of Parliament that are againſt | Reaſon; or impoſſible to bes Rep. 118, 
rformed; ſhall be judged void. | 128, 129. 
The ſureſt Conſtruction is by the Reaſon of the m Common Law. 388. Sit 
The Reaſon of the Law is the ® Life of the Law. | " 1 Inſt. 272, 
General Words will not always be allowed to transfer a Right. 3 148 


p Cuſtom or Uſage is a good Interpreter of a Law. 301. a. 
1 e Law mult give place to a Statute where they thwart., 3 
| 191. a, 
Old Statutes muſt give place to new where they are contrary : * ö Int 8. b. 
But an Affirmative Act ſhall not repeal a precedent Affirmative Act, 2 18: a. 
or the Common La. | 4 11 Rep. 62, 
Acts of Parliament * againſt the Power of ſubſequent Parliaments 53: 
bind not. | Sed Vide 1 Toft. 81. a; concerning Magna Charta. «x 2 
A * Saving, which is repugnant to the Body of the Act, is void. * 1 Rep. 47. 
| When an Act makes any Thing good againſt a Perſon in Certain, 
t jt ſhall not take away the Right of another, tho' there is no Saving. i g Rep. 138. 
By Repealing of a Repcaling Statute, the firſt is revived. = 
By Reviving an Act repealed, the A& of Repeal is of no Force. | 
u An Act of Parliament cannot be Antiquated by Noz-aſer. [Sec e 1 Inſt. Sr. b. 
Of Particular Cuſtoms ante. 113.4 115.6. 
For the true Interpretation of Statutes * Foxy Things are to be : , Rep.; 
Obſerved and Conſidered: 1. What the Common Law was before 4 
the making of the Statute. 2, What was the Miſchief or Defect 
not provided for by the Common Law. 3. What Remedy the Sta- 
tute has appointed to cure the Miſchief or Defect. 4. The truc 
Reaſon of the Remedy, | | 
Theſe are the Foundations and Six Grounds of the Laws of Eus- 
land. For tho' they are uſually divided into three Parts only, (S.) 
Into Common Law, Particular Cuſtoms, and Statutes or Acts of 7 11hft.110.b, 
7 | Par- 113. b. 344 a. 


— 


b Qui heret in litera, heret in cortice. 1 Inſt. 54. b. 365. b. 

Apaces juris non ſunt jura. 4 Rep. 46. 1 Inſt. 356 a. 8 Rep. 56. 

Nimia ſubtilitas in jure reprobatur. 4 Rep. 7. 

Summum jus eſt ſumma injuria. 2 Inſt. 495. 

Aquitas in paribus rationibus paria jura deſiderat. 1 Inſt. 24. b. 

Aquitas eſt guaſt equalitas ; et eft perfefta quedam ratio, que jus ſcriptum in- 
terpretarur et emendat. Ibid. | 

Ratio legis eſt auima legis. 1 Inſt. 183. b. 191. a. 2 Inſt. 689. 

Ubi eadem ratio, idem jus. 1 Inſt. 10. a. 191. a. 2 Inſt. 619. 7 Rep. 18. 

Difſumilium diſſimilis eſt ratio. 1 Init. 191. a. ) Rep. 18. 

Ceſſante ratone legis, ceſſat et ifſa lex, 1 Inſt, 5c. b. 2 Inſt. 11. 3 Inſt. 330. 

* Leges peſteriores priores abrogant. 8 Rep. 157. 11 Rep. 62, 63. 
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Parliament; yet under the Words Common Law, the Law of Na- 
ture or Reaſon, the revealed Law of God, the General Cuſtoms 
of the Kingdom, and the Principles and Maxims of the Law are 
included. This Diviſion is moſt in Uſe, and moſt conciſe, but it 


21 Inſt. 11. b. js obſcure. There is * another Diviſion of our Laws more large than 


either; as into the Prerogative or Crows Law; the Law and Cu- 
ſtom of Parliament; the Law of Nature; the Common Law; the 
Statute Law; reaſonable Cuſtoms ; the Law of Arms, War and 
Chivalry; Eccleſiaſtical or Canon Law in certain Courts and Caſcs ; 
Civil Law in certain Courts and Caſes; Foreſt Law; the Law of 
Marque and Repriſal; the Law of Merchants. See Magna Charta, 
ch. 3o. and 2 Inſt. 57, Gc.] The Laws and Cuſtoms of the Iſle of 
Ferſey, Guernſey, and Ifle of Man; the Law and Privilege of the 
Stannaries. But this large Diviſion too may be reduced to the 
Common Diviſion; into Common Law, Particular Cuſtoms and 
Statutes. All is founded on the Law of Nature or Reaſon, and the 
Revealed Law of God ; as all other Laws ought to be founded. 

Upon theſe Laws, there are many Caſes ſolemnly Adjudged in the 
higheſt Courts of Juſtice, which are collected in the Books of Re- 
ports, Gc. and have great Weight with the Judges in their De- 
bates upon like Caſes. Many of theſe Reports are as highly va- 
lued as the Reſponſa Prudentum amongſt the Romans to be found 
in the Digeſt, which were Authoritative. | | 

The Objeits of theſe Laws are, 1. The Perſons of which Eng- 
land is compoſed. 2. Their Eftates. 3. The Crimes and Miſde- 
meanors that may be committed by them, call'd Pleas of the Crown. 


4. The Courts of Juſtice, or Juriſdiction of Courts, and the Manner 
of the Proceedings therein. 
2 


—— 


— 


* Periculoſum eſt quod bonorum virorum non comprobatur exemplo. 1 Inſt. $1. b. 
Non eſt recedendum a communi obſervantid. 2 Rep. 74. 1 Inſt. 186. a. 229. a, 


Minime mutanda ſunt, que ceriam interpretationem habuerunt. Ibid, 
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BOOK 1 


Of PERSONS. 


CHAP. 1. 


Of Perſons in their Natural Capacities: And therein of 
their Life, Sex, Age, Health, Liberty, Repuration. 


ſons. 2. Eſtates. 3. Crimes and Miſdemeanors, or Pleas of in their Na- 
the Crown. 4. The Courts of Juſtice. _ | tural Capa- 
The Perſons are to be conſidered in their Natural, and in their“ 
Relative or Civil Capacities. 
A Perſon in its Natural Capacity is every Man or Woman: In 
which Capacity the Law takes Notice of its Life, Sex, Health, 
Liberty, Good Name or Reputation. | 
1. Life begins when an Infant ſtirreth in the Womb; ® for if a Wo Life. 
man is quick with Child, and killeth it in her Womb, and ſhe is“ 3 Inſt. 50; 
delivered of a dead Child, it is a great Miſdemeanor, though not Re 
Murder; But if the Child is born alive, and dieth of the Potion, I. F. Cz. 
Cc. this is Murder. 'The Þ Birth is uſually at the End of nine ſolar b1Inſt.12.3.b, 
Months after Conception, reckoning thirty Days to the Month: 2 Cro. 541. 
Therefore, if born after nine Months, or rather after forty Weeks 
after the Death of her Husband, it is not legitimate: Forty Weeks 
is the Time aſſigned by Law; yet by Defe& of Nouriſhment, per- 
haps an Infant may be born © after forty Weeks, and by Accident at e Cro. 541, 
the End of ſeven Months. [See of Baſtards, chap. 6.] 1 Roll. Ab. 


1 Have ſaid, That the Objett of the Laws of England are, 1. Per- Of perſons 


An Infant i ventre ſa mere (in the Mother's Womb) may be ib 9. 
ſuppoſed to be born to many Purpoſes. A Surrender of a Copy- 
hold Eſtate to an Infant in the Womb is good; ſo is a Deviſe. [Se 
12 Car. 2. ch. 24.] 0 


[By the 10 & 11 . 3. chap. 16. Poſthumous Children: are enabled 
to take Eſtates, as if born in their Fathers Life-time; though there 
ſhall be no Eftate limited to Traſtees after the Deceaſe of the Fu- 
ther, to preſerve the contingent Remainder, &c.] 


As the Life of every Man is under the Protection of the Law, 
and all Wrongs againſt it are puniſhed: So the Members of every Sub- 
ject are under the Protection of wy King, that he may ſerve him ns 

| | C 2 | ; bus 


_ 
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4 „ Inſt. 127, his Country: 4 Therefore, a Rogue for cauſing his Companion to 
a, & b. ſtrike off his left Hand, thereby to have a Pretence to beg, was 
indicted and fined, with his Companion. 

* 2 Rep. 48. There is a Civil Death as well as a Natural Death. © If a Leaſe 
is made during Life, it may be determined by a Civil Death, as by 
entring into Religion, Gc. But if the Leaſe is to Have and to Hold 
for the Term of one's Natural Life, it is not to be determincd by a 
Civil Death. | ZW: 0 

The Sex. II. The Sex is Male or Female, or an Hermaphrodite, 7. e. both 

' last. 8. a. Male and Female. An f Hermaphrodite ought to be Baptized ac- 

29. b. cording to that Sex which is moſt apparent, and doth moſt prevail. 

a ER 8 Homo includes both Man and Woman; and a h Virgin is in- 

2 lat. 243. b. cluded under the Name of Mulier. | | | 

[See the Sratutes concerning Nomen, which will be cited again 
in a proper Place, 3 H. 7. ch. 2. 4 & 5 Ph. & Mar. ch. 8. 8 Elia. 
chap. 4. 39 Eliz. chap. 9. 21 Fac. 1. chap.6. 3 & 4 Ul. & M. chap. 9. 
and 24. | 

Age. : III. 1 Full Age of Male or Female is at 'Twenty-one Years. It is 

' Lit. 194 got material at what Hour of the Day one is born, for there muſt 

&1Inft 235b. be no Fractions in a Day. * Odd Hours in a Legal Computation 

 11nſt. 78. b. are rejected. 1 A Man hath divers Ages to ſeveral Purpoſes; as 
Twelve he ought to take the Oath of Allegiance; at Fourtcen 
he may conſent to Marriage, chooſe his Guardian, is at Years of 
Diſcretion ; at Twenty-one may alien his Lands, Goods and Chat- 
tels, but not before. A Woman had Seven Ages for ſeveral Purpoſes ; 
but now the Law is altered, and ſhe hath but Fur. At Nine 
Years of Age ſhe may have Dower; at Twelve ſhe may conſent 
to Marriage; at Fourtcen ſhe is at Years of Diſcretion, and ma 
chooſe a Guardian; at One and Twenty ſhe may alicnate her 
Lands, (5c. 1 | 

Before the Age of 'Twenty-one, a Man or Woman is called an Ju- 

"i\Int.171'b. ant; and before ſuch Age, any ® Deed, or other Writing, may be 

\ ſk x ' avoided : Matters in Fa, either within Age or at full Age; but 

573. Matters of Record, as Statutes, Fines, (5c. only during Minority. 

ro 3569. But if an Infant appears by Attorney, and a Recovery is had a- 

ainſt Him, He may Avoid it by Writ of Error after his full Age; 
97 it ſhall be tried by the Country, Whether he was within Age 
when He made the Warrant of Attorney? 

Though an Infant cannot alienate any Lands, Goods or Chat- 

»rlnſt.172.4. tels; yet he may bind himſelf to pay for his n Neceſſaries, as Meat, 


Drink, Apparel, Phyſick, Inſtruction, &c. But if he bind himſelf in 


a Bond, or other Writing, with a Penalty, for the Payment of any 
of theſe Neceſſaries, that Bond ſhall not bind him. Otherwiſe, if the 
* 1 Roll. Obligation, or a Bill is for the o very Sum duc. P He is bound by 
3 All Conditions, Charges and Penalties in an Original Conveyance, 
» 11nft 233 b. whether he comes to the Eſtate by Grant or Deſcent; except that of 
246. b. 380.b. Doubling the Rent for Non- payment. [See the Statute of Merton, 
chap. 5. ] He ſhall be alſo puniſhed for doing or ſuffering Waſte, when 
Tenant for Life or Years. Nay, the Law gives him a Capacity to 
4 11nſt. 2 b. 4 purchaſe without Conſent of any other, for it is intended for his Be- 
ae nefit; Yet at his full Age he may either agree to it and perfect it, or 
without anyCauſe alledged waive or diſagree to the ſame; and ſo ma 
his Heirs after him, if he agrees not to it after his full Age, If He is 
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an Executor, He may give an Acquittance on Payment; not with- 
out Payment. + 5 5 
By the 5 Eliz. ch. 5. An Apprentice ſhall be bound by his In- 
denture notwithſtanding his Nonage. | Sce 12 Car. 2. ch. 24. Of the 
Power of a Father under Age. By 2 Ann. chap. 6. Juftices, &c. are 
empowered to put out poor Boys of ten Tears of Ae Apprentices to 
the Sea-Service.| . 16:5 
By the 7 Ann. chap. 19. Infants ſeiſed or poſſeſſed of Eftates in 
Fee, in Truſt or in Mortgage, are enabled to make Conveyances of 


ſuch Eſtates, &c. 


As to an Infant's Right to an Eſtate, Nonclaim ſhall not bind - Ii. 402; 
him; nor any Laches or lack of Diligence, or Negligence, be im- 2 Int 240. 4. 
puted to him during his Infancy, except in ſome particular Caſes. .. & d. 

Laches ſhall prejudice an Infant if He preſents not to a Church 
within Six Months : For Lapſe ſhall incur. So in Caſe of a Fine, 
where the Time begins in the Life of the Anceſtor. In Caſe of an Ap- 
peal of Death of his Anceſtor, where he brings not his Appeal within 
a Year and a Day, (Fc. as ſhall be obſerved under thoſe Heads. 

An Infant, or Minor, ſhalt f Sue by Prochein Amy (his next F. N. B. 27. 
Friend) or Guardian; [See eim. 1. chap. 47. Meſtm. 2. chap. 15.) | PR 6 ay 
but always Defend by Guardian. The Courſe hath been to allow 30. 
One of the Officers of the Court to be Prochein 4my, or Guardian, » Ventr.10:, 
if a Guardian hath not been particularly appointed by the Pather, wm 606 
Gc. [See the 21 Fac. 1. chap. 13. ] But if an Infant joins with others 644. 
of full Age, and ſues in auter Droit (or in another's Right as Exe- 
cutor,) he may appear by Attorney. | 

If Husband and Wife are ſued, the Wife being under Age, ſhe 
muſt appear by Guardian. I | 

© In Criininal Caſes, the Act of an Infant ſhall not be imputed to « Pe and 
bim; no not in Caſe of High Treaſon, 'till he is of the Age of Four- Stud. Dial. 2. 
teen; Which (as hath been ſaid) is accounted the Age of Diſcretion. ©? wm 
[In ſome Caſes of extraordinary Malice, an Infant under 14, comes; lng. 4 6. 
within the Cenſure of the Law. Hale's P. C. 43, 44. Poſt. 339.] 

IV. Health is deſtroyed either by the Diſeaſes of the Body or Mind. Haun 

The Law regards Health, or the Diſeaſes of the Body, when it f 
allows of Eſſoins (or Exonnies, Excuſes) upon the Account of Sick- 
neſs and Danger of Travelling, for not anſwering in real Actions, 
or for not coming to perform Suit in a Court-Baron, or when a Writ 
is granted u De Leproſo amovendo to a Pariſh, to remove a Leper, FN. B. 224. 
Gc. [See the 1 Jac. 1. chap. 3 1. An Act for Ordering Perſons in- 1 Inſt. 13 5. b. 


felted with the Plague, and the 7 Geo. 1. chap. 3. For the Per- Int. 54, 
formance of Oyarentine. 1 Geo. 2. c. 13. 6 Geo. 2. c. 34.] 


447- 


But it is of more Uſe to conſider the Diſeaſes of the Mind. 
He that is Non compos mentis is diſeaſed in Mind. Nox com pos 
mentis (for that is the moſt ſure and Legal Word) is of * four Sorts, IInſt. 246. b 
1. An Idleot or Natural Fool, or one of unſound Mind and Memory 4 Nep. 123 
from his Nativity. If he hath ſo much Knowledge that he can read, NP 
or meaſure an Ell of Cloth, or name the Days of the Week, &c. 
whereby it may appear that he hath ſome Light of Reaſon, then 


ſuch a one is no Natural Fool. 


2. A Madman, or he that by Sickneſs, Grief, or other Accident 


Wholly loſeth his Memory, or Underſtanding. 3. A 


—_— 


2 Negligentia ſemper habet infortunium comitem. 1 Inſt. 245. b. 


— . b 
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y Lit. 405, 
406. 

1 Inſt. 247: a. 
4 Rep. 123- 
contr. 

F. N. B. 202. 
2 J Inſt. 247 b. 
3 Inſt. 4, 215 
4 Rep. 124. 
a 1 Inſt. 247. 
a. & b. 


da Rep. 124. 


5 Rep. 119. 
8 Rep 42,43. 
1 In 247 a. 
2 Inſt. 483. 


2 Inſt. 2. b. 


3. A Lunatick, that hath ſometimes lucid Intervals: He is Non 
compos mentis ſo long as he hath not his Underſtanding. 

4. Laſtly, He that by his own vzcious Act depriveth himſelf of 
his Memory and Underſtanding for a 'Time ; as he that is drunk. 
This kind of Non compos mentis ſhall give no Privilege or Benefit: 
But what Hurt he doth his Drunkenneſs ſhall aggravate, tho it is 
too often made Matter of Excuſe. | 

Now every Deed, Grant, Gc. which is, made by one accounted 
Non compos. mentis is Y voidable, or may be made void. And yet it 
ſhall never be avoided by himſelf, becauſe when he recovereth his 
Memory he cannot know what he did when he was Nox compos ; and 
becauſe no Man of full Age ſhall be received in any Plea to ſtultify 
or diſable himſelf, i. e. in Civil Caſes: * For in Criminal Caſes, as 
Petit 'Treaſon, Felony, 6c. his Acts ſhall not be imputed to him. 
But the King may avoid a Decd, or Grant, for the Benefit of the 


Ideot. b All Acts which he doth concerning his Lands, or his 


Goods in Court of Record, ſhall bind himſelf, and all others 


claiming under him for ever; by reaſon of the Inconveniences that 


might follow. But Acts done out of Court, in ſome Caſes, ſhall 
bind only during his Lite, his Heir having Liberty to avoid them. 
In ſome Caſes his Acts ſhall bind him and his Heirs. | Oyere, Whe- 
ther Relief cannot be had in a Court of Equity, againſt His Own 


Ad, by One that has recovered his Underſtanding :] A Non compos 


mentis may © purchaſe Lands without Conſent of any other, and 
he himſelf cannot waive it; but his Heirs may. | 

The King is General Guardian of deots; Madmen and Lumatichs. 
[By 4 Geo. 2. ch. 10. Ideots and Lunaticks are enabled to convey 
Truſt aud mortgaged Eflates by Direction of the Chancery. 


By the Statute De Prerogativa Regis, or 17 Ed. 2. chap. 9. The 
King fhall have the Cuſtody of the Lands of an Ideot, or Natural 
Fool; taking the Profits thereof during his Life, without Maſte, 
and finding him Neceſſaries : And after the Death of ſuch Ideots 
fall render the Lands to the right Heir. | 


This Statute does not refer to an Ideot by Accident, or ſubſequent 
Infirmity. The King ſhall have the Cuſtody of the Lands of an 
Ideot during his Life, becauſe there is no Hopes of his Recovery : 
And therefore he may let them to Farm rendring a Rent. 

Though the Statute gives only the Cuſtody of the Lands of an 


| Ideot from his Nativity, the King ſhall have the Cuſtody of the Bo 


à 4 Rep. 127. 
Coke's Com- 
pleat Copyh. 
Set. 55. 


d 
and of the Goods and Chattels, as well as of the Lands; except he 
Lands of an Idcot holden by Copy of Court-Roll : 4 For it would 
be prejudicial to the Lord of the Manor, if the King ſhould have 
the Cuſtody of Lands holden by Copy. 


By the 17 Ed. 2. chap. 10. The King ſhall provide that the Landi 
of Lunaticks be ſafely kept without Waſte, and they and their Fami- 
lies maintain'd by the Profits : And the Reſidue ſhall be kept for their 


Uſe and be delivered unto them when they come to their Right Mind. 


1 5 FR, „ 


- 
a. 


Nemo contra faftum ſuum venire poteſt. 2 Inſt, 66. Ks 
Actus non facit reum, niſi mens * rea. I Inſt, 247. b. 
 Furieſus ſolo furore punitur, Ibid. | | 
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Ch. I. Laws of England. ic 


This Statute (which was but a Declaration of the Common Law) 
ſays, Alſo the King ſhall p2ovide, &c. which ſhews he hath not 
the Cuſtody of the Lands or Body of a Lunaticł, as he hath of an 
Ideot: For they may recover their Memories, which an Ideot is not 
preſumed to do. So that the King is Guardian of Ideots Lands 
without Account, and of Lunaticks with Account. © For if the e 4Rep. 127, 
King provideth one to have the Care and Charge of him that is | 
Lunatick; or if one of his own Head taketh upon himſelf the 
Guardianſhip of one that is a I unatick, he ſhall be accountable to 
him as Bailiff, or to his Executors or Adminiſtrators. 

f When an Ideot doth Sue or Defend, he mult ever appear in «m6 145 b. 
Perſon. The Suit muſt be in his Name; but it ſhall be followed 4 Rep. 124. 
by others. When He doth ſue or detend, He ſhall not Appear by 
Guardian, or. Prochein Amy, or Attorney. So a Madman or Lu- 
natick muſt ſuc in his own Name; but if an Action is brought a- 
gainſt a Madman or Lunatick under Age, He ſhall appear by 
Guardian; and by an Attorney if of Full Age. If an Heir is an [- 
deot of what Age ſoever, 8 any Man may make a Tender for 
him, the Law in this Caſe being grounded upon Charity. 

Upon a Writ returnable in Chancery, an Ideot or Lunatick may 
be k examined, whether Ideot or Lunatick, or no? And if it is found g Rep. 31. 
he hath Underſtanding, the King's Commiſſion is utterly void. 


s Ii ſt. 206 b. 


By the 12 Annæ, Seſl. 2. chap. 23. Lunaticks, or Madmen, may 
be apprehended by the IVarrant of two Fuſtices, dircfted to the Con- 
fables, &c. and lockd up and chaind, if their Settlement is in 
the ſame Pariſh. Otherwiſe to be ſent to their laſt legal Settlement; 
and the Charges ſhall be paid out of the Madman's Eftate, if he 
hath any ; if none, by the Pariſh. 


V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs Liberty. 
reſtrained by Force, ohe Law. i Impriſonment is a Reſtraint of : Int. 253.. 
a Man's Liberty under the Cuſtody of another. One may be [/ac- 2 Iuſt. 590. 
Fully impriſoned by the King's Writ, Cc. or anlawfully. k An v7 « Inſt. 33, 
lawful Impriſonment is not only an unjuſt Impriſonment at the 482. 

firſt, but when one is detained longer than he ought, though he 

was at firſt lawfully impriſoned. For if a Sheriff, or Gaoler de- 

tains a Priſoner in Gaol after his Acquittal (unleſs it be for his 

Fees, not for Meat, Drink, or Lodging) this is an unlawful Im- 
priſonment. An Action of falſe Impriſonment doth lic againſt a 

Bailiff for Arreſting One after the Return of the Writ is paſt, it 

being now without Writ. ! He that is put into the Stocks, or is , 5,6 * 
under an Arreſt, is ſaid to be in Priſon. Unlawful Impriſonment 5389. At: 
is ſometimes called Dureſs of Impriſonment (from Durities) 2 Roll. Abr. 
m where one is wrongfully impriſon'd or detain'd, till he ſeals a {1G 
Bond, Gc. But not where a Man is lawfully impriſon'd for ano- 483. 25 
ther Cauſe, and for his Delivery ſeals a Bond, Gc. nor where be- 5 luſt. 91. 
ing arreſted at the Suit of another; and in Priſon on ſuch an Ar- f. 97: 


reſt, willingly ſeals a Bond to a Stranger. n A Son fhall avoid the l Abe. 


Action by Reaſon of the unlawful Impriſonment of his Father; a 683. 
Husband by Reaſon of the unlawful Impriſonment of the Wife. So 
If One's Beaſts are unlawfully impriſoned till He Seals a Deed, He 

| | may 
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An Inſtitute of the Book I. 


21 Inſt. I 62:4, 


253. b. 
2 Inſt, 483. 


P1Inſt.124.b. 
2 Inſt. 42, 
115. 


9 Rep. 56. 


q 2 Inſt. 55, 
4 Inſt. 182. 


r 2Inft. 47, 
8 


48. 
2 Roll. Abr. 
I 66, 


may Avoid the Action. So if one is under a juſt » Fear of being 
impriſon'd, kill'd, maim'd, (5c. and he ſeals a Bond to him that e- 
naces him, it is Dureſs per Minas, and in both Caſes he may plcad 
the Dureſf, and avoid the Action. If it be only a Threatning of a 
Battery, which may be light, or to take away my Goods, or to burn 
my Houſe, &c. this will not make the Deed made upon that Occaſion 
to be by Dreſs ; for there One may have Satisfaction by Recovery 
of Damages. There mult be ſome Threatning of Life, or Member, 
or of Impriſonment, and to the End of obtaining the Deed, and 
thereupon the Deed muſt be made, 'To threaten another to kill 
or maim, or impriſon him if he will not ſeal a Dced to a third 
Perſon, and company e he do it, this is as voidable as if it were 
made to the Party himſelf. | 

Even lawful Impriſonment is ſo far pitied, that by ſeveral Sta- 
tutes, as well as by Common Law, Defaults are ſaved on that 


Account, * 
The Law p favours Liberty, and the Freedom of a Man from 


Impriſonment; and therefore kind Interpretations ſhall be made on 
its Behalf, If a Man is unlawfully impriſoned, he may have an 
Action of Treſpaſs for Falſe impriſonment, and recover Damages: 
q Or he may have the Writ of Habeas Corpus, and upon Return of 
this Writ by the Gaoler, ſetting forth by whom he was committed, 
and for what Cauſe, He ought to be diſcharged if it appears to be 
againſt Law, [See Magna Charta, chap. 29.] But if the Caſe be 
doubtful, he may be bailed. If the Impriſonment appears to be 
juſt, He ſhall be remanded to the Priſon, or bail'd. [See Of Bail, 
Book 4. chap. 4. and 5.] 

The King cannot ſend any Subject of England, © againſt his Will, 
to ſerve him out of the Kingdom; for that would be Baniſhment : 
No, he cannot ſend one into Ireland, againſt his Will, to ſerve as 
his Deputy there. [See the 7 Rep. 7, 8. Calvins Caſe.] 


6s 
By the 31 Car. 2. chap. 2. [called the Habeas Corpus Act, and 
entituled, An Act for the better ſecuring the Liberty of the Subject, 
and for Prevention of Impriſonment beyond Seas.] 4 Priſoner may 
have an Habeas Corpus from any Judge, returnable immediately 


(unleſi committed for Treaſon or Felony, plainly and ſpecially ex- 


Bail, to an in the King's Bench next 


preſſed in the Warrant, or for other Offences not bailable) and upon 
Certificate of the Cauſe of his Impriſonment a be diſcharged upon 
erm, or the next Aſ- 
ſizes or Seſſions, or General Gaok-delivery, or in any other Court 
ehere the Offence is cognizable. 
And Perſons committed for 'Treaſon, or Felony, plainly and ſpe- 
cially expreſſed in the Warrant, upon Prayer in open Court the firſt 
Week of the Term, or Day of the Seſſions of Oyer and Terminer, or 
Gaol-Delivery, to be brought to Trial: If not indicted the next Term, 
or ay after ſuch Commitment, ſhall upon Motion the laſt Day of 
the Term, or Seſſions, be let out upon Bail; unleſs it appear upon Oath 
that the King's Witneſſes could not be ready that 1 or Seſſions : 
2 And 


ht 


Nemo tenetur exponere ſe infortuniis et periculis. 1 Inſt. 162. a. 253. b. 
Talis debet efſe metus, qui cadere poteſt in virum conſtantem, non meticuloſum. Ibid, 
Qui non cadunt in conſtautem virum, vani timores ſunt. 2 Inſt. 483. 7 Rep. 27, 
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Ch. 1. Laws of England. 


And if ſuch Perſons, upon ſuch Prayer, all not be inditted, or tried 
the ſecond Term after Commitment, they ſhall be di {charged. 

A Subjett committed for any Crime, ſhall not be removed into the 
Cuſtody of any other Officer, unleſs by Mit, &c. 

This Act ſhall not extend to any Perſon charged in any Civil 
Cauſe. [This Statute has been ſeveral Times ſuſpended by Act of 
Parliament. 'The laſt Suſpenſion was by 9 Geo. 1. chap. 1. Sce of 
Premunire, Book 3. chap. 3. and ſee of Habeas Corpus, in the Ca- 
talogue of J//rits, Book 4. chap. 4-] 


VI. The Reputation alſo of a Perſon is under the Protection of Repuration: 

the Law: For Perſons in their Natural Capacity, abſolutely and 
ſimply conſidered, have an Intereſt in their Good Name: Scandal 
and Defamation are injurious to it. But defamatory Words are not 
actionable, otherwiſe than as they arc a Damage to the Eſtate of 
the Perſon injured: The mere Contumely is of little Conſideration. 
A Contumely, or Scandal againſt the King, a Peer of the Realm, 
or a Magiſtrate, is eſteemed to be of a heinous Nature. [See of 
the Nebility, chap. 4. Of Libels, Book 3. chap. 3. Of Actions on the 
Caſe, Book 4+ chap. 4] | 


CER 


CHAT. IL 


Of Perſons in their Relative or Civil Capa- 
cities: And therein of the King and Queen. 


A Perſon in its Relative or Civi/ Capacity, is either the King, of perſons 
or a Subject. A Subject is either of the Clergy, or Laity, No- intheir Civil 


Capacities. 


—— 


— — 


bility or Commonalty, and ſome amongſt the Nobility and Com- 
monalty, are of the Military State. And more particularly, a 
Perſon in a Civil Capacity is a Maſter of a Family, Ilusbaud or 
IVife, Parent or Child, Anceſtor or Heir, Landlord or Tenant, 
(uardian or Minor. Afterwards a Perſon may be further conſidered 
in ſome Publick Office, as Sheriff, &c. And laſtly, a Corporation, 
or Body Politick, is eſteemed a Perſon in Law. | 
'This Account of a Perſon in a oil Capacity ſhall be given in 
feveral Chapters to the End of this firſt Book. And as a Perſon is 
to be conſidered as King or Subject, &c. It will be proper to ſpeak 
firſt of the King, and his Conſort the Orcer. 3 
I. The Kizg is the Head of the Common- wealth, immediately 7 5 7 
under God, and the only Supreme Governor. [See the 24 H. S. 343. 
2 12. 25 H. 8. chap. 21. 1 Elis. chap. 1. 1 Fac. 1. chap. 1.] Brad. lib. a. 
By his taking the Imperial Crown upon himſelf, all t Attainder of 4 43 
his Perſon is purged, 2% facto, without any Reverſal. He cannot a. & b. 
be a Minor, or ® under Age. In him there is no * Imperfection, 1 "lp 2 
Negligence, Laches or Folly. 3 
lt is his Prerogative to make War or Peace. He is the Y Fountain 7 Rep 10, 12. 
of all Honour; has the ſole Power of conferring Honourable IT itles, . 3 
and has the Choice and Nomination of all Counſellors and Officers of 37. b. 90. b. 


State. ? He may create Biſhopricks, Deans and Chapters, Univerſi- ? NN "ng 


ties, 4 Inſt. 204. 
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Book I. 
ties, Colleges, Counties and Counties-Palatine, Cities, Boroughs, 

Fairs, Markets, Foreſts, Denizens, Oc. He can put a Value to the 

« Plows, Coin; * for it is either coined by his immediate Authority, or Fo- 
314, Ke. rejgn Coin is made Current here by his Proclamation. To make 
3 Money, the Law gives the King all Mines of Gold and Silver; or 
2 Inſt. 576, where the Gold and Silver in the Mine is of the greater Value, [ſee 
Jag. 236. 1 V. c M. chap. 30. 5 M. & M. chap. 5. ] and Liberty to dig in the 
5 Rep. 114 Out-Houſes of another, but not in his Dwelling-Houſe. He is the Ge- 


r neral Guardian of all Ideots and Lunaticks. [See the 17 Ed. 2. 


269. chap. 9 & 10.] He is a ® Corporation, or Body Politick; and when 
v 3 Inft. 43- the Royal Body Politick of the King doth meet with bis Natural 
2 lag. 186. Capacity, it is drown'd in the moſt Worthy. [But ſee Of The Court 
1 Rep. 12. Of the Dutehy of Lancaſter, Book 4. chap. 2.] He never © dicth, 
Int. 9. b. for in Law it is ſaid, the Demiſe of the King. 
But more particularly, He hath a Prerogative with reſpe& to 
Church Affairs, with relation to the Parliament, to Property and 
« 11ſt. 90. b. $1its in Courts, Grants, Eſcheats and Forfeitures. d His Preroga- 
tive ſignifies the Powers, Preheminences and Privileges which the 
Law giveth the Crown: It is Part of the Laws of England. 
1. The King's Power in Church Affairs does appear, in that He is 
« Davis 13. the © Supreme Head of the Church, and Supreme Ordinary, to whom 
4 Int. 325, the laſt Appeal is made. [Sce 25 H. S. chap. 19, 20. 26 H. 8. chap. 1. 
326. 35 H. 8. chap. 3. 1 Elis. chop. 1. and fee the Ordination of Prieſts 
aud Deacons.] His Proclamations and Injunctions for Reformation, 
Order and Correction in Matters of Religion, are to be obey'd. He 
has Power to call a National or Provincial Council; and by his Li- 
Godb. 163- cence and Royal Aſſent, Canons made in Convocation concerning 
Salk. 412. Eceleſiaſtical Affairs, obtain the Force of Laws. [See Of the Condo- 
cation, Book 4. ch. 1.] He can create Biſhopricks, Deans and Cha 
ters, as before has been ſaid, and hath the ſupreme Right of Patro- 
nage all over England. | Sec of 4dvowſons, Book 2. chap. 2.] He is 
the Founder and Patron of all the Biſhopricks ; none can be choſen 
5 F,N.B.32, Biſhop but at his Nomination. f The Cuftody of the Temporalties 
. of every Archbiſhop, or Biſhop, belongs to the King during the Va- 


| 5 11nft. 90.4. cancy of the See; 8 and he may preſent to a void Advowſon, when 


388, a. the Temporalties are in his Hands. h When he founds a Church, 
1 Inſt. 134. a. 


„Roll. Abr. Hoſpital, or Free Chapel Donative, it is of Courſe exempted from 
230. the Ordinary, though no particular Exemption is mentioned; and 
i 5Rep.Caw- the Lord Chancellor viſits the fame. He may alſo exempt any i Ec- 
drie's Caſe. eleſiaſtical Perſon from the Juriſdiction of the Ordinary, as he has: 
& 11oft.344-4. the Archdeacon of Richmond. He may by Charter & licence any 
Subject to found a Church, or Chapel, and that it ſhall be Donative, 
and viſited by the Founder, and not by the Ordinary. A Church is 
'1Inſt.119b. not full againſt the King till! Induction, though Inſtitution is a good 
pe yo 44.8, * Plenarty againſt a Common Perſon. He ſhall have the Tithes of 
5 Rep. 15. Foreſts and Places Extraparochial ; and becauſe he has the ſupreme 
2 Inſt, 647- Eccleſiaſtical Juriſdiction, He provides a ſufficient Paſtor for the Place 
. which is not within any Pariſh. | But ſee the 2 & 3 Ed. 6. chap. 13. 
and 2 Iuſt. 651.] He may grant theſe Tithes too by Letters Patents. 
a 3 Inſt. 141. The King's n Palaces, where his Royal Perſon reſides, are exempt 
from all Eccleſiaſtical Juriſdiction. 


0 late 0 . It is the King's Prerogative'® to call, continue, and diſſolve the 
4 Inſt. 4, 6, 7. 


? I Inſt. go. b. Parliament ' And here, p tho" an Act paſſeth both Houſes of Parlia- 
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ment, yet it is not a Law before the Royal Aſſent is obtain'd. 4 At 
Common Law He may diſpenſe with a Penal Statute, in reſpect of 
Time, Place and Perſon, wherein all his Subjects have not an Inte- 
reſt, tho' the Statute ſays ſuch Diſpenſation ſhall be void. r He may 
diſpenſe with a Perſon diſabled by Act of Parliament, and make a 
new Grant with a Now7w-Obſtante, when any Thing is prohibited % 
modo; as upon a Penalty given to the King, not when it is an ab- 
ſolute and direct Law. He may licenſe f Things prohibited by Sta- 
tute that are only Mala prohibita, and not Mala in ſe. [But ſee 
the 21 Fac. 1. chap. 3. 1 V. & M. ſep}. 2. chap. 2.] t Acts of Parlia- 
ment do not bind the King unleſs he is ſpecially named ; or unleſs 
they concern the Common-wealth, à ſuppreſs Wrong, take away 
Fraud, or prevent the Decay of Religion. 'The Common Words 
No Perſon or Perſons, Bodies Politick or Corporate do not bind 
him, though the Statute is in the Negative: * But he may take 
Benefit of any Act, tho' he is not named. 

The King's Y Proclamations, in ſome Inſtances, are to be taken for 
Laws, as in calling or diſlolving the Parliament, declaring War and 
Peace, Gc. But He cannot by His Proclamation introduce new Laws 
contrary to thoſe eſtabliſhed by Common or Statute Law. When 
neceſſary Statutes have been for a Time diſcontinued, the King 
uſually gives Notice by Proclamation, that ſuch Statutes for the 
Time to come thall be put in due Execution. ? None may make 
any Proclamation without the King's Authority, except Mayors or 
ſuch like Governors of 'Towns by Cuſtom or Privilege. 

3. Concerning the King's Advantages in reſpe& of Property and 
Suits in his Courts, He is ſuppoſed to be 2 preſent in all His Courts, 


and on this Account the King cannot be nonſuit. b No Action lies 


againſt Him, for who ſhall command the King? A Perition, in- 
ſtead of an Action, muſt be made to him in Chancery [or perſo- 
nally; Argument of Lord Somers 18, 127, &c.] but Proceſs ſhall go 
out againſt the King's Grantee to maintain his Title. Againſt the 
King there can be no © Preſcription or Occupancy. General Acts of 
d Limitation do not bind Him : He cannot be a © Jointenant with any 
one; for no one can be equal with Him. He cannot be Tenant in 
Common of an entire Chattel Perſonal, but ſhall have the Whole, 
There is no Tenant at f Sufferance againſt the King, for it is Intruſion. 
Where the 8 Title of the King and a common Perſon concurs, the 
Title of the King ſhall be preferr d. The King may grant particu- 
jar Protections, or take his Debtor into Protection till his Debt is 
paid; h for he is to be preferred before any Subject, tho' his Debt, Gc. 
is laſt. But no Protection ſhall be! allowed againſt the King. [See 
the 25 Ed. 3. Stat. 3. chap. 19. 1 Rich. 2. chap. 8. 13 Rich. 2. 
chap. 16. 33 U. S. chap. 39. and ſee of an Executor, Book 2. chap. 6. 
k 'The King may reſerve Rent to a Stranger, ſue in what Court he 
pleaſes, and is not bound to make a Demand or Tender, where a 
Leaſe is made reſerving Rent with a Clauſe of Re-entry. A Choſe 
in Action (or a Thing recoverable by Action) may be aſſign'd By and 
To the King, as Debts due, Ge. | See 7 Fac. 1. chap. 15.] No Diſtreſs 


q4 Finch 234. 
7 Rep. 14, 36, 
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236. 7 

4 Inſt, 135. 
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2 Roll. Abr. 
179. 


Finch 234, 


235. 

t Finch 234. 
7 Rep. 32. 
11 Rep. 68. 
2 Inſt. 359. 


7 Rep. 32. 
11 Rep. 71, 
12, 745 75. 
zunſt. 162. 
2 Inſt. 743. 
Keilw. 116. 


2 Crompt. 
Jur. 41. b. 


I Inſt. 139. b. 


3 Inſt. 431. 
2 Inſt. 187. 


e Lit. 178. 

I Inſt. 41. b. 
90. b. 118. a. 
4 11 Rep. 74. 
© Finch 83. 

f 1 Inſt, 57.b. 
£ IInſt. 30. b. 
130. a. & b. 
131. a. & b. 


h 1 Inſt. 130. 
a. & b. 
131. b. 
1Inſt. 13 L. a. 


* Inſt. 143. b. 
Finch 14. 


can be made upon the King's Poſſeſſion, but he may diſtrain out of 12 lnſt. 131, 


2 his 


4 Diſpenſatio eft mali prohibiti Provida relaxatio, utilitate ſeu neceſſitate Fenſata. 
1 Inſt. 99. a. | _ 
s ura pulblica ſunt anteferenta privatis. 1 Inſt. 130, a. 


132. 


4 Inſt. 115. 
I19. 


5 Rep. 56. 
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his Fee in another Land of the ſame Perſon for his Rent-charge, if 
the Lands are in actual Poſſeſſion and Manurance of the ſame Te- 
hant, not if they are in the Hands of an Under-tenant; yet the Gran- 
tee of the King hath not this Privilege. He may alſo take Di- 

viInſt. 38 l. a. ſtreſſes in the Highway or Common: ſtreet. n An Heir ſhall pay the 

Kling's Debt tho not named in the Bond, Gc. The King is not bound 

> 2 Inft. 213. by Sale of Goods in n open Market. ® It One gives Land to the 

1 Int. 9 b. King by Deed Inroll'd, A Fee-ſimple doth paſs without the Words 

e Inſt. 90. a. Heirs or Succeſſors. Goods and Chattels may go in P Succeſſion to 
the King ; not to any other ſole Corporation, Judgment is never 

a Finch 3460. 4 Final againſt Him, but is with a Salvo Jure Regis. [See Ono 

2 Init. 232, arranto in the Catalogue of Mrits, Book 4. chap. 4.) 

et When any of the King's Goods come into the Hands of Subjects 
ſo as they are Accountant for them, their Land is chargeable for 
the ſame, and ſubje& to the King's Seiſure to whomſoever it comes, 
whether by Deſcent or Purchaſe. If one becomes Debtor to the 
King, being ſeiſed of Land in Fee-Simple or Fee-Tail, and then 
aliens the Land, yet the Land is ſubject to Execution, tho' the Alie- 
nation was before an Action commenced; for it ſhall relate to the 
Time that he was in Debt to the King. [See the 33 H. S. chap. 39. 

18 Rep. 171. 6. 26.] © But the Sale of a Leaſe for Years, or other Goods and 
Chattels, by ſuch Debtor, is good at any Time after Judgment, and 
before Execution awarded, [Sce 29 Car. 2. chap. 3. Sec alſo 33 H. &. 
chap. 39. 34 H. 8. chap. 2. 13 Eliz. chap. 4. 14 Eliz. chap. 7. 27 
Elz. chap. 3. 39 Elis. chap. 7. 7 Fac. 1. chap. 15. and the reſt of 
the Statutes concerning Accountants, Receivers and Collectors.] 

4. Concerning the King's Grazts. 

t Dr. & Stud. The King cannot f Grant nor Take any Land, (5c. but by 

Dial. 1.ch.3. Matter of Record; as he cannot command but by Matter of 

2 alt 185, Record. Otherwiſe it is when the Law caſts a Frechold upon 

187. Him; as in a Gift in Tail, Remainder to the King. To Perſonal 

. and Franſitory Things, the King may be entitled without Of- 

fice, or Other Matter of Record. * Every Grant made by the 


32 
2 Roll. Abr, King upon Surmiſe or Svit of the Party, ſhall be taken moſt be- 


204, 20 


: . neficially for the King, and againſt the Party. But otherwiſe if the 
101, 3. Grant is, Ex certd ſcientid, ex ſpeciali Gratid and ex mero Motu. 


. — 497 u Yet there too, if the King is deceived, or if the Intent or Purpoſe 


3 Rep. 6. of his Grant cannot by the Law take Effect, It ſhall not give the 
8 Rep. 56. Patentce an Advantage. When the King is here deceived, it is to 
wh 1 be underftood of a Matter of Law, not of Fact, altho' it ſhall never 
*:0Rep.112, be intended or preſumed that he is miſconuſant of the Law. x But 
113. 


when it appeareth within the Body of the Grant that the King is de- 
5 Rep. 94. a . "Ur of 
1Rep.51,52, ceived as to Matter of Law, the Grant is not good, tho' with the 


* Clauſe Ex certd Scientia, &c. His Grant ſhall not be taken to 
* Fineßb d. I two Intents, that is, it ſhall not enure to any other Intent than 
4 Rep. 35. that which is preciſely expreſſed in the Grant. But then it ma 


10 Rep. 28. % OY : 3 
11 Rep. 9. enure to two or three Intents, if they are expreſſed. The King's 


1 Inft. 27. a. Grant ſhall be void if expreſs Mention is not made of the true Value 


« BE $33- of the Lands, &c. in the Petition of thoſe that ſue for Them. [See 
2 . 


196, 198. the 1 H. 4. chap. 6.] * Nonage or Minority does not avoid his 
Nep. 32. Grant. The King may grant over a“ Condition, and may grant an 
11 Rep. 11. | Eſtate 
? 1 Inſt, 43. a. < | Bn. 

2 1Inſt.123.8, g n | | 2 | 
5 Rep. 56. Præſumitur Rex 
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habere omnia jura in ſeranio pectoris ſur. 1 Inſt. 99. a. 
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Eſtate in Fee upon Condition not to alien, becauſe he may reſerve 
the Tenure to himſelf. | Oz.) A Grant by the King, or to the King, 
of a Reverſion, is good without * Atturnment. [See the 34 & 35 H. S. + ce 
chap. 21. 1 Ed. 6. chap. 8. 7 Ed. 6. chap. 3. 46 5 Ph. & Mar. ch. 1. 
18 Fliz. chap. 2. 35 Fliz. chap. 3. For Confirmation of Letters Pa- 
tents. ] A Gift to the King goeth to his Succeſſors; b His Sneceflors * tft. g.b. 
being included under the Name of King. [See the 33 H. 8. ch. 39. 3h. 6 
and See of Pardons, Book 4. chap. 5.| y 6 Rep. 27. 
5. As to FEſcheats and Forfettures. 
© All Lands arc holden of the King; for all Lands were original- © xInft. 65. 4. 
ly derived from the Crown. 4 All Franchiſes alfo are derived from * Finch 132, 
the Crown; and therefore F/cheats and Forfrituret of all Lands and 2 lf. 4 
Franchiſes belong to him, unleſs granted away. © So are all Deo- 4327. 
dands, Treaſure-Trove of Gold and Silver, Eſtrays, Wreck, Waifs. * Jo 51. 
Goods and Chattels of Felons or Fugitives, and of Thoſe put in the * 33 
Exigent, in Order to an Outlawry [and outtawed]. And if a Fe- 
| lon hath Freehold held of an inferior Lord, the King ſhall have his 
Year, Day and Waſte of it. [See 17 Ed. 2. chap. 16:] He ſhall have 
all Royal Fiſhes, as Whales and Sturgeons. He thall alfo have | 
f white Swans, not mark'd, which have gain'd their natural Liberty. * 7 Rep. 16, 
All Eſtates for want of Heirs (wherein no one can claim Property) 
belong to the King, or to thoſe that claim under his Grant. [See 
of Eſcheats, Book 2. chap. 4. Of Franchiſes, Book 2. chap. 2. Of 
Forfeitnres, Book 4. chap. 5. 
There are many more Prerogatives which ariſe wholly from the 
Reaſon of the Common Law, though they are generally againſt the 
Common Law. But ſtill the Common Law and the Crown Law 
are not two different Laws; 8 tho' almoſt in every Caſe the Law 5 Finch 83. 
for the King is not Law for the Subject. The King hath a Preroga- 
tive in all Things that are not injurious to the Subject; h for the King * 1 Inſt. 19:b. 
can do no Wrong: His Prerogative can never extend ſo far. [See the 10% ogg 
Statute of the Prerogative, 17 Ed. 2. and the 27 H. S. chap. 24.] 1 Rep. 44. 
II. The Oeen is either ſhe that holdeth the Crown by Right of The Queen. 
Blood, or elſe ſhe is married to the King: Fhis laſt is called the 
Queen Conſort. She that holdeth by i Blood is in Conſtruction of * 3 Iuſt. 7. 
Law and by the Statute, the fame with the King, and hath the 
like Power in all Reſpects. [See 1 Mar. Parl. 2. chap. 1.] But the 
Qucen Conſort is inferior to the King, and is his Subject: Yet be- 
cauſe ſhe partaketh of ſeveral Prerogatives above other Women, 1 
mention her in this Place. 
The King may take an k Alien to Wife, and ſhe ſhall be endowed “ 1 Inſt. 31. b. 
notwithſtanding ſhe is an Alien, ! By the Common Law, the Wife . 
3 of the King, or Queen Conſort, is a Publick Perſon, exempt from 4Rep. 23. b. 
3 the King, and is capable of a Gift of Eads from the King, and may 
= ſue and be ſucd alone (by Precipe, not by Petition) and may pur- 
chaſe, grant, and make Leaſes without the King. She may alſo have 
in herſelf the Poſſeſſion of m Perſonal Things during her Life; for, RHI, 
ſhe may have an Action in her own Name for them. But both real giz. 
and 


509. b. 
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Nihil aliud poteſt Rex, quam quod jure poteſt. 9 Rep. 12 3. 11 Rep. 74. 2 Int. | 
63.18). b 

Pateſtas regia aſt facere juſtitiam. 2 Inſt. 374. 

heil tam proprium eft imperii quam legibus vivere. a Inſt. 63. 


22 An Inſtitute of the Book I. 


and perſonal Eſtate goes to the King after her Deceaſe, if ſhe does 
not in her Lifc-time diſpoſe of them, or bequeath them away by 
3 Will. | | 
* ilnt. 133. n The Queen, and the King's Son, are not reſtrained by the 
1 H. g. chap. 6. Concerning the Grants by the King. 
> 11nft.133-b. The Queen ſhall pay no» Toll. | 
Ik a Tenant of the Queen aliens a Part of his Tenancy to one, 
and another Part to another, the Queen may diſtrain in any one 
Part for the Whole, as the King may do. 
'The Queen is not bound by the Statute of Marlebridge, for dri- 
ving a Diſtreſs into another County. 
In a Care Impedit brought by Her, ſome ſay that Plenarty is no 
Plea, no more than in the Caſe of the King. [But ſee 2 Int. 361.] 
- zlnft18,50, No Man may marry the Queen Dowager without the P Licenſe 
of the King, upon Pain to loſe his Lands and Goods. And if ſhe 
marry any of the Nobility, or under that Degree, yet ſhe doth not 
loſe her Dignity; but by the Name of Queen may maintain an 
Action. Nay, a Foreign Queen marrying a Subject in England 
ſhall bring an Action by the Name of Queen. | 
4 Acts of Parliament concerning Her need not be pleaded; for the 
Court muſt take Notice of them, becauſe ſhe is a publick Perſon. 
[Sce the 25 Ed. 3. Stat. 5. chap. 2. in High-Treaſon, Book 3. chap. i. 
and Of Trial in Criminal Caſes, Book-4. chap. 5.] 


Finch $6. 
8 Rep. 28. 


CRAP; I. 


Subjects. And therein of the Clergy and 
Laity. Of the Clergy, as Archbiſhops, 
Biſhops, Dean and Chapter, Archdeacons, 
Parſons, Vicars, Curates. 


Of Subjects A Perſon may likewiſe be conſidered in his Relative or Cio;/ 


Capacity as a Subject. 
Ihe Subjects are the Members of the Commonwealth under the 
King their Head. 


rLir. 198. hens living in England, are Subjects. 1 An Alien is he that is 
dons 4 born out of the Ligeance of the King. ! Ligeance is the true and 
Kelynge 38. faithful Obedience of a Subject to his Sovereign. It is either Perpe- 
| 1 Init 2. b. zua] or Temporary. Perpetual, where one is Born a Subject, or hath 
„ Right of a Subject by Denization, or Naturalization. If One 
2 Inft- 24. is Born in the Engliſh Plantations, He is a Subject born. Derniza- 
2800 tion (from Donaiſon, Donatio) is a Right to be a Subject by Letters 
Vaugh. 297. Patent of the King. This may be either Gereral, as to be account— 
cd in all Things as a Subject; or Particular, enabling One to ſue only. 

PE | - 1 If 


— — — 


' Ligeantia naturalis nullis clauſtris coercetur, 7 Rep. 1% 
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If it is the former, and He had Iſſue within the Realm before his 
Denization, that Iſſue is not inheritable to his Father. But when 
the King makes one a Denizen, He may purchaſe Lands, and the 
Iſſue afterwards may inherit. Naturalization is a Right of being a 
Subject, given by Act of Parliament, whereby one is a Subject to all 
Intents and Purpoſes, as much as if he was born ſo. His Iſſue be- 
fore the Naturalization ſhall Inherit, if born within the Realm; fo 
if the Iſſue of an Exgliſhman is born beyond Sea, and that Hue is 
naturaliz'd, He ſhall Inherit his Father's Lands, 


By the 12 W. z. chap. 2. 1 Georg. 1. chap. 4. No Aliens, tho ua- 
turaliz'd or made Denizens ſince His Majeſty's [K. George] 1c- 
ceſſion to the Crown, Except ſuch as are born of Engliſh Parents, 
ſhall be capable to be of the Privy-Conncil, or a Member of either 
FHonſe of Parliament, or to enjoy any Office of Truſt, either Civil 
or Military, or to have any Grant of Lands, &c. from the Crown. 
See 1 Georg. 1. chap. 91 


Temporary, which is an Allegiance due by Reaſon of Reſidence 
in the King's Dominions, or becauſe one is made Denizen only for 
Life. If One is Naturaliz'd for a Day, It is good for Ever. 

An Alien can hold no Lands by Deſcent or Purchaſe, or be Te- . Rep. z.; 
nant by Curteſy, or in Dower. But there is an Alien Enemy and an 7 ſw 118. 
Alien Friend: An Alien Enemy cannot ſo much as bring an Action 2 Inf. 2. b. 
until the Nations are in Peace: But an Alien Friend ſhall maintain an TY * * 
Action in auter droit, as Adminiſtrator, (5c. and Perſonal Actions. 2 Inſt. 341. 
For ſuch an Alien may purchaſe a Houſe for Years, for Habitation 8 
during his Reſidency, as neceflary for Commerce and Trade; but not 3 Cro. 9. 
Lands. This muſt be underſtood of an Alien Merchant, for if the 
Alien is no Merchant, the King ſhall have the Leaſe for Years, tho“ 

It were for His Habitation. And ſo it is of an Alien Enemy. If an 
Alien Friend bcing a Merchant leaves the Realm, the King ſhall 
have the Lcaſe ; and if he dies here poſſeſſed thereof, His Executors 
or Adminiſtrators ſhall not have it, but the King. For He had it on- 
ly for Habitation, as neceſlary for his Trade and 'Traffick. | See the 
32 U. S. chap. 16. and the Statutes ſapra.] u Whether his Sovereign 9 Rep. 31; 
be in League with our King, in a Plea of Alien Born, it-ſhall be tried 
by the Record of the Chancery ; for every League is of Record. : 

A Subject cannot be an. * Ezemy, though in open War againſt the : , Rep. 24, 
King; for he is to be uſed as a Traytor. L%, 25. 

See the 25 Ed. 3. Stat. 2. 43 Ed. 3. chap. 10. n. 


By the 11 & 12 W. 3. chap. 6. All Perſons being the King na- 
tural born Subject, may inherit as Heirs to their Anceſtors, though 
their Anceſtors were born out of the King's Allegiance, and out of his 
2 as fully as if ſuch Anceſtors had been natural born 
Subjects. | 

55 the 7 Ann. chap. 5. Children of all natural born Subjects, tho 
born out of the Allegiance of the King, ſhall be declared natural born 
Subjects. [See the 10 Ann. chap. 5. and 4 Ceo. 2. chap. 21.] 

By the 5 Georg. 1. chap. 27. Artificers going beyond Sea to work 
in Our Manufattures, or to Teach Trades to Foreigners, are to be 
deem'd Aliens, and to be out of the King's Protection. 

Subjects 


2 — 
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Subjetts may be divided into Clergy and Laity, Nobility and 
Commonalty ; and amongſt the Nobility and Commonalty, we ſhall 
conſider thoſe of the Military State. 


This is the General Diviſion of Subjects; we ſhall be more par- 
| ticular hereafter. 

Of the Cler- I. The Clergy (from Kai7&; Sorg) are thoſe that are choſen to be 

BY the Lot and Inheritance of God, and are ſeparate from the Noiſe 
and Buſtle of the World, that they may have Leiſure to ſpend 
their Time in Heavenly Meditation and Prayer. The Clergy are 

y 2 Inft. 121. called Clerks, and are either Regular or Secular. 

z 1Tnfſt.gzb. Theſe are 2 Regular which live under certain Rules and are of 

94.4. 97- ſome Religious Order and are called Men of Religion, or The Re- 

en ligious. Such are all Abbots, Priors, &c. There were 118 Mona- 


ſteries here in England, whereof 27 Abbots, and 2 Priors, were 
Lords of Parliament. 


But By the 27 H. 8. chap. 28. 31 H. 8. chap. 13. 32 H.8, chap. 24. 
37 H. 8. chap. 4. 1 Ed. 6. chap. 14. All Abbeys, Priories, Monafteries, 
and other Religious Houſes, and alſo all Free Chapels and Chauntries 
perpetual, were diſſolved, and their Poſſeſſons given to the Crown. 


„ x Inſt. 135. ® The Secular are thoſe who live not under any certain Rules of 

a. & d. the Religious Orders, as Archbiſhops, Biſhops, Deans, Archdcacons, 
Parſons, Vicars, Curates. | 

» 2 Ioft. 3, The Church ought to have all the Privileges of one b under Age. 

And the Clergy had greater Privileges at Common Law than the 

Laity, which are confirmed by Magna Charta, and other ancient 

Statutcs. But theſe Privileges arc loſt, the Clergy being included un- 

der general Words in later Statutes. So that Clergymen are liable to 

all publick Charges impoſed by Act of Parliament, where they are 

not particularly excepted. Indeed they are not forced to undergo 

« F.N.B.175- © Temporal Offices, by reaſon of their Lands; to ſerve on Juries, 

8 ps d nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 

623. in Perſon, (tho' they always are obliged by Statutes to contribute to 

_ > the Charge of a War, and to Muſters of the Militia) or perhaps their 

2 In%-4- Bodies arc not to be taken upon Statutes Merchant or Staple, or a 

Recognizance in the Nature of a Statute Staple (for the Writ to take 

the Body of the Conuſor is Si /aicus fit. See Weftan. 2. chap. 18.) Or 

« 2 Inſt. 492, perhaps, he that beats a Clergyman may ſtill be obliged to do © pe- 

608, 629 nance in the Spiritual Court; [See 13 Ed. 1.] or a Clergyman may 

not be arreſted in the Church, or Church-Yard, while he is attending 

on Divine Service, (5c. [ See the 30 Fd. 3. chap. 5. 1 Rich. 2. chap. 16.} 

But theſe are all the Privileges remaining on Civil Accounts. They 

' 2 Inſt. 636. are uſed like other Men in Criminal Caſes, f except as to burning in 

Hob. 288, the Hand for Felony ; from which, upon producing of their Orders, 

15 P. c. 233, OC the Ordinary's Certificate, they ought to be freed. And though 

258, 239. they have had the Privilege of the Clergy for a Felony, yet they 

may again have their Clergy, and ſo cannot a Layman. See the 


4 H. 7. chap. 13. 32 H.8. chap. 3. 34 & 35 H.8. chap. 14. 1 Ed. 6. 
chap. 12. 5 Aune, chap. 6.] 
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> Eccieſia eſt infra ætatem, et in cuſtodia Domini Regis, 2 Inſt, z. 
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In the Clergy there are Archbiſhops, Biſhops, Deans and Cha p- 
ters, Archdeacons, Parſons, Vicars, Curates, and anciently there 
were Pariſh Clerks. 

1. An Archbiſhop is the chief of the Clergy in one Province only; Archbiſkop, 
and is that Spiritual Secular Perſon, who hath Supreme Power un- 
der the King, within his Province, in all Eccleſiaſtical Cauſes. [For 
the Manner of his Creation ſee the 25 H. 8. chap. 20.] The Arch- 
biſhop of Canterbury is ſtiled s Metropolitanus & Primas totins Au- * 1 Inſt. 34. a 


gliæ; and the Archbiſhop of York is ſtiled Primas & Metropolitanns 


Angliz. They are called 4rchbiſhops in reſpe& of the Biſhops un- 
der them; and Metropolitans, becauſe they were conſeerated at 
firſt in the Metropolis of the Province. Primate is a Degree be- 
twixt an Archbiſhop and a Patriarch. The Archbiſhop of Canter- 
bury hath the Precedency, and before all the Nobility, next to 
thoſe of the Royal Blood; then the Lord Chancellor, [&c.] and 
then the Archbiſhop of York, &c. [See the 31 H. 8. chap. 10. For 
placing of the Lords.) 

Both the Archbiſhops have diſtin& Provinces, and each hath with- 
in his Province Suffragan Biſhops of ſeveral Diocefles with Juriſ- 
dition under them: But each Archbiſhop hath a Dioceſs too with- 
in his Province. [See of England in the Introduction. 

It is the Right of an Archbiſhop to call the Biſhops and Clergy 
of his Province to Convocation, upon the King's Writ. See of the 
Court of Convocation, Book 4. chap. 1.] Each Archbiſhop is the Or- 
dinary of the whole Province, to Viſit it, and to receive Appeals 
from inferior Juriſdictions within his Province : For regularly an 
Archbiſhop has no Juriſdiction over the Subjects of the Suffragans, 
unleſs in bis Viſitation, or upon Appeals. [But ſee the 23 H. 8. 
chap. 9.) An n Ordinary (a Name taken from the Canoniſts) is he * 1 Init. g6.a, 
that has Juriſdiction in his own Right, and not by Deputation: And 7472 398. 
this Name is only applied to a Biſhop, or any other that hath an 9 Rep. 41. 
Original Juriſdiction in Cauſes Eccleſiaſtical. But in ſome late Sta- 
tutes, Chancellors, Commiſſaries, Archdeacons, Gtr. are ſtiled Or- 
dinaries. 

An Archbiſhop hath a ſtanding Juriſdiction over his Suffragans; 
he Confirms the Election of Biſhops within his Province, and after- 
wards Conſecrates them; and hath the Option of a Dignity or Be- 
nefice in the Gift of every Biſhop conſecrated by him, which the 
Biſhop then aſſigns to him by Deed, to diſpoſe of at the next Va- 
cancy : He may appoint Co-adjutors to a Biſhop that is grown in- 
firm, or diſabled to manage his Charge: He may cenſure and ex- 


communicate, ſuſpend or i depoſe them for Cauſe. i Salk, 134 
During the Vacancy of any See within his Province He is k Gnar- 1 rho 


dian of the Spiritualties by Preſcription or Compoſition, whereby * 2 Roll. Abr. 
all Epiſcopal Eccleſiaſtical Rights of the Dioceſs belong to him for 223: 
that Time, and all Ecleſiaſtical Juriſdiction, But when an Archi- 
cpiſcopal Sec is vacant, the Dean and Chapter of his Dioceſs are 
Guardians of the Spiritualties ; that is, the Spiritual Juriſdiction of 
his Province and Dioceſs is committed to them. | For his Juriſdic- 
tion, See farther Of the Eccleſiaſtical Courts, Book 4. chap. 1. 


By the 21 H, $, chap. 13. Each' Archbiſhop may retain eight 
Chaplains. 
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By the 25 H. 8. ch. 21. The Archbiſhop of Canterbury has Power 
of diſpenſing in any Caſe, wherein Diſpenſations (not contrary to 
| the Law of God) were formerly granted by the See of Rome; and 
may grant ſuch Diſpenſations to the King as well as to his Sub- 
jet; but if the Caſe is new, the King and his Council are to be 
conſulted; ſuch Diſpenſations, &c. not to be granted out of the 
Realm, nor in any other Manner. | | | 
During the Vacancy of the See of Canterbury, the Guardian of 

the Spiritualtics ſhall grant Diſpenfations. | 


_ 


' 1Cro. 342, Notwithſtanding the 1 negative Clauſe in the Act, the King's Au- 
ons thority remains as before at Common Law ; the Archbiſhop is only 4 
enabled by the Statute to have a concurrent Power with the King. - 
Therefore, if the Diſpenſation is to be in Matters extraordinary, it | 
is Prudence, to have it confirmed too under the Broad Seal. 
'The Archbiſhop. of Canterbury grants theſe Diſpenſations, not 
only within his own Province, but in the Province of 7ork, by Virtue 
of this Statute, the Statute allowing only to the Archbiſhop of 
York and other Biſhops, to diſpenſe as they were wont to do by the 
Common Law and Cuſtom of the Realm. [See of the Faculty 
Court, Book 4. chap. 1.] | 
By Virtue of this Statute, the Right of Conferring Degrees of all 
kinds, is veſted in the Archbiſhop of Canterbury. 
. 0 an Archbiſhop reſigus, it mult be made to the King as Supreme 
Ordinary. | 
2 2 Inſt. 13. As . Cuſtody of the ® Temporalties of an Archbiſhop during | 
the Vacancy of the See, it belongs to the King, as in the Caſe of a | 
Vacancy of a Biſhoprick, to be mentioned hereafter. 
Biſhop. 2. n A Biſhop, {imply fo called (for the Pope, a Patriarch, a Pri- 
" 2 loft. 79. mate and an Archbiſhop is a Biſhop) is the Archbiſhop's Suffragan, 
: or Aſſiſtant under him; for Sy#ragari ſignifies to help or aſſiſt. [For 
the Manner and Order of his Election, Confirmation and Conſecra- 
tion, fee the 25 H. 8. chap. 20.] | 
o preface to He mult be full ® thirty Years of Age. P All the Biſhopricks in 
the Ordina- gland are of the King's Foundation, and therefore the Power of 
non-eervice- chuling them is lodg'd in the Crown; and this Power is recognized 


Inſt. 97. a. 
9 3 by the 25 H. 8. before- mentioned. But the Biſhopricks in Nales were 
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founded by the Princes of Malts, and came to the Crown of Eug- 4 
land by Forfeiture; ſo that now the King is Patron of all. At this | 
4 Roll. Day the Biſhopricks of 4 Ireland are donative, and not elective. 1 


. Every Biſhop is an Ordinary. |Sce of Archbiſhop Ante.] 
S Rep. 69. T He hath Juriſdiction in his Dioceſs at his Confirmation, and there- 
fore the Guardian of the Spiritualties ceaſes to act from that Time. 
Fat Upon His f Conſecratiou, He has a Right to his Temporalties, in 
38: 38: Which he hath an Abſolute Fee. He cannot ſue for them till his 
b Inſt. 67. a. Conſecration is certified by the Archbiſhop; but the King may grant 
his Temporalties immediately after Election and Confirmation. [Sce 


Godolphin's Repert. Canon. for the Order of making a Biſhop. ] 


t Lit. 136, He is Overſeer of the Manners of the People of one Dioceſs, and 
1 3" has great Authority in the Church: He hath his Conſiſtory Court to 


> Inſt. 96. a. hear Eccleſiaſtical Cauſes, [Sce of Eccleſiaſtical Court, Book 4. 
eg. 344-2: chap. 1. J and may viſit the Clergy and Laity within his Juriſdiction, 
"Roll, Abr. and the © Hoſpitals therein if they are Spiritual; if Lay, the Patron 


30. 4 | ſhall 
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ſhall viſit them. [But ſee the 2 H. 5. Stat. 1. chap. 1. 25 I. S. ch. 21. 
31 H. 8. chap. 13. 14 Elis. chap. 5. 21 Fac. 1. chap. 1. and ſee of 
Corporations, chap. 8.) When he viſits the Clergy he hath a Fee 
called Procnurations, in lieu of an Entertainment that was to be 
procured, He may conſecrate Churches and Altars, ordain Prieſts 
and Deacons, admit and inſtitute Prieſts into Benefices, confirm after 
Baptiſm, ſuſpend and depoſe the offending Clergy, impoſe Purgaticn 
and Penance, excommunicate both Clergy and Laity, diſpenſe by 
granting Licences and Faculties; [See 3 H. S. chap. 2. For Phyſt- 
cians and Surgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. chap. 4. tor 
Schoolmaſters.| Grant Probate of Wills, and Letters of Admini- 
ſtration of Inteſtates Eſtates, 5c. | 

He is regularly the immediate u Officer to the Higheſt Courts of un. 134 4. 
Record in Cauſes Eceleſiaſtical: None but the King out of his Courts 2 lnſt. 9, 99, 
of Record can write to the Biſhop, to certify Excommunication, ““ | 
General Baſtardy, [See the 9 H. 6. chap. 11.] Mulierty (i. e.) Le- 
gitimation, Loyalty or Lawfulneſs of Matrimony, Ge. 

Every Biſhop hath his Chancellour (i. e. the Principal Official) and 
his Vicar General, commiſſioned by him to aſſiſt in all Matters and 
Cauſes Eccleſiaſtical, within his Dioceſs. * The Offices of the Prin- « Lyndewood 
cipal Official, and Vicar General, are two diſtin Offices, tho' they De Sequelt. 


are uſually united. His Commiſſary is he that is limited by the Bi- 3 


ſhop to ſome certain Place of the Dioceſs, to aſſiſt him; and in moſt quens, verb. 


Caſes hath the Authority of a Principal Official and Vicar General Nest Ge- 
within his Limits. 75 Hop , 
If the Sce of a Biſhop is vacant, the Archbiſhop of the Province 
is Guardian of the Spiritualtics by Preſcription here in Enzland, 
as before obſerved ; tho by the Canon Law, the Dean and Chapter 
was to take Care of the Spiritual and Tempora! ſuriſdiction belong- 
ing to the Biſhoprick. The Guardians of the Spiritualties have all 
Manner of Juriſdiction of the Courts; as the Power of granting Li- 
cences and Diſpenſations, Probate of Wills, Adminiſtrations, Gc. 
during ſuch Vacancy; and of admitting and inſtituting Clerks pre- 


| ſented to them; but they cannot (as ſuch) conſecrate or ordain, or 


preſent to vacant Benefices. | Fo 

The Cuſtody of the) 'Temporalties of every Biſhop (as well as F. F. B. 3a, 
of an Archbiſhop) after the Sees are vacant, belongs to the King as 3+: 
Founder, during the Vacancy ; fo that no Subject can claim the 
Temporalties of an Archbiſhop or Biſhop, by Grant or Preſcrip- 
tion: 2 During the Vacancy, The Freehold of the Temporalties is 


in the King. The Temporalties are all ſuch Things as a Biſhop * 1 Noll. Abr. 


hath by Livery. from the King, as, Caſtles, Manors, Lands and 2“ 


Tenements, Advowſons, Tithes, &c. Theſe the King may com- 
mit during the Vacancy. [Sce Magna Charta, chap. 5. and the 14 
Ed. 3. chap. 4 C. .] Tas 
à When an Archbithop or Biſhop hath done Homage to the King, - ; to. 67 «. 
and received his Temporalties of him, he hath in them a Fee- ſimple 341: b. 
abſolute, and may maintain a Writ of Right. % 33 mays 
A Biſhop mult re/eg to the Archbiſhop, not to the Dean and 
Chapter. IE 1 eons | 
By the 21 H. S. chap. 13. Each Biſhop may qualify ſix Chaplains. 
By the 25 H. 8. chap. 21. 4 Biſhop may diſpenſe in Caſes ac- 
cuſtom'd, notwithſianding, &c. | 
E 2 By 
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By the 26 H. S. chap. 14. There may be Biſhops Suffragans in 
ſeveral Towns. | 5 

[See the 31 Il. S. chap. 10. For placing the Lords.) 

By the 5 Ann. chap. 24. Four Tears are allowed to Archbiſpopf and 
Biſhops to pay their Firſt- Fruits; with a Proviſo in Caſe of Death. 


[What Leaſes made by Biſhops may be good, See of Leaſes and 
Confirmation, Book 2. chap. 3. 

Dean and 3. d Every Archbiſhop and Biſhop hath a Dean and Chapter, 

ey ty: and a Biſhop may have © two Chapters; 

c tInſt zol a. The d Dean (Decanus a Ska ten, for at firſt he was over ten Ca- 

aft. 952. nons and Prebendaries) is an Ecclet1aſtical Secular Governor next 

under the Biſhop, and is Head of the Chapter. The Ancient Deans, 
as the Dean of York, St. Paul's, &c. are choſen by the Chapter, by 
a Conze delire, (or Licence to proceed to Election) from the King, 
as Biſhops are: And (the King afterwards giving his Royal Aſſent) 
they are confirmed by the Biſhop, who gives his Mandate to have 
them inſtalled. But the new Deans (which are either newly tranſla- 
ted or founded) are Donative, and are inſtalled by the King's Letters 

Da vis 46, Patents, without Election or Confirmation, © and are viſitable only 

* by the Lord Chancellor, or by ſpecial Commiſſion from the King. 
But the Letters Patents are preſented to the Biſhop for Inſtitution, 
and a Mandate for Inſtallment goes forth. 

'1Inſt.z25b A Dean that is fotely ſeiſed of a diſtinct Poſſeſſion hath anf abſo- 

341. b. lute Fee in Him, as well as a Biſhop. 

1 laſt 95 a. 8 A Chapter (Capitulum) is a Congregation of Clergymen under 
one Dean in a Cathedral Church. They make a Spiritual Corpo- 
ration. The Chapter in a Collegiate Church is more properly 
call'd a College, as at Meſtminſter and Mindſor, where there is no 
Epiſcopal Sce. And where there are Chapters without a Dean, as 
at Southwell, thoſe arc not properly Chapters, Chapters as well as 
Deans are ancient and new, and were either tranſlated or founded 
by H. 8. 

Dyer 233. 3 a Dean and Chapter doth confirm Grants, Gc. h the 

Dev. 47,48. Dean muſt join with the Chapter. A Deputy Dean cannot make 
a Grant or Confirmation, unleſs the Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean : 
And then Contirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
gative Voice. | Sce the 33 H. 8. chap. 27.] There muſt be the Con- 
ſent of the major Part, and their Conſent muſt be expreſſed by fix- 
ing of their Scal to the Deed in one Place and at one Time; either 
in the Chapter-Houſe, or ſome other certain Place: For when they 
meet in any Place, that is the Chapter-Houſe. 

It was thought neceſſary, That every Biſhop ſhould be aſſiſted with 
a Council, (ↄig.) a Dean and Chapter, to aſſiſt him in Affairs of Re- 
ligion, and in his Temporal Concerns; 1. To conſult with him in 

t 3 Rep. 75. deciding difficult Controverſies in ! Religion; to which Purpoſe every 

+ luſt. 103. a. Biſhop hath his Cathedra in the Chapter. 2. To. conſent to every 
Grant which the Biſhop ſhall make to bind his Succeſſors: For the 
Law did not judge it reaſonable to repoſe Confidence in the Biſhop 
alone with. the Diſpoſal of the Inheritance of the Church. But the 
Dean and Chapter hath nothing to do with that which the Biſhop 
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does as k Ordinary. ! In other Things they remain a Dean and e 460.1. 
Chapter to aflift h:m, though they ſurrender all their Poſſeſſions to | 3 Rep 75." 
the King; for they were a Chapter before they had Poſſeſſions. | 
The Biſhop and Chapter are but one Body, yet their Poſſeſſions 
(for the moſt Part) are divided: The Biſhop hath his Part, the Dean 
hath a Part alone in Right of his Deanery ; and each particular Pre- 
bendu'y a certain Part in Right of his Prebend; and cach too is in- 
corporate by himſelf. The Dean and Chapter have the Reſidue in 
Common. The Dependance on the Biſhop by Degrees grew leſs and 
leſs, tho' they were at firſt maintain'd out of his Eſtate ; and tho' 
now they have diſtin& Parcels of the Biſhop's Eſtate aſſign'd for their 
Maintenance, the Biſhop hath little more left him than a Power of 
m Viſiting the Dean and Chapter, and is ſcarce allowed to nominate Roll. Abr. 
half of thoſe to their Prebends, who were originally of his Family: 229. 
But of Common Right he is their Patron. 
A Chapter of it {elf is not capable to take by Gift or Purchaſe, 
without the Dean. [See of Purchaſe, Book 2. chap. 3.] 
Deans and Chapters have ſometimes an Eccleſiaſtical Juriſdiction 
in ſeveral Pariſhes, beſides that Authority which they have within 
their own Body: This Eceleſiaſtical Juriſdiction is executed by their 
Officials. And they have alfo 'Temporal Juriſdictions in ſeveral Ma- \ 
nors belonging to them, as well as Biſhops; where their Stewards 
keep Courts. ä 
n The Reſignatiom of a Deancry may be made to the King, as *Plowd. 498. 
well as to a Bithop. { Bape 58 


Cawdric's 
Caſe, 


By the 25 H. 8. chap. 20. The Dean and Chapter muſt elett the 
Perſon to be Biſhop whom the King names, &c. 
 Þy the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury 
are Guardians of the Spiritualties of that Archbiſhoprick, during the 
Vacancy. | | 


P And if the Archbiſhoprick of Yk is vacant, the Dean atd * Roll. Abr. 
Chapter there alſo are Guardians of the Spiritualties. NIP 

See the 31 Eliz. chap. 6. againſt Abuſes in Elections into Cathe- 
dral and Collegiate Churches, Gc. 6 Ann. chap. 21. Concerning the 
Statutes of Cathedral Churches founded by King H. S. and the 6 4777. 
chap. 27. How Deans and other Dignitaries ſhall compound for their 
Firſt- Fruits, &c. | | 

How the Grants or Leaſes of a Dean, Prebendary, &c. muſt be 
confirmed. See of Confirmation, Book 2. chap. 3. 

There are ſome Deans in Exgland without any Juriſdiction, as | 
the Dean of the Chapel Royal, the Dean of the Chapel of St. George 
at Windſor. And ſome Deans there are without any Chapter, and 
yet they do enjoy ſome Juriſdiction, as the Dean of Croydon, the 
Dean of Battel, Bockin, Re. 

The Power of Rural Deans is almoſt extinguiſhed. . PINE) 

4. An Archdeacon (heretofore the fitſt and chief of the Deacons) Arehdeacon. 
is ſuch a one that hath obtain'd an Eccleſiaſtical Dignity in a Ca- 
thedral Church, and a Juriſdiction over the Clergy and Laity, next. 
after tho Biſhop, throughout the Dioceſs, or in ſome Part of it only: 

But he cannot regularly exerciſe any Juriſdiction within the Cathe- 
dral Church. And indeed he hath no original Juriſdiction, but what 
00 
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q 2 Cro. 556. 
1 Lev. 193. 


2 Roll. Abr. 
356, 357, 


379. 
Watſon 275 
276. 


Parſon. 
' 1 Inft, 300. 
a. & b. 


t F, N. B. 32. 
v 2 Inſt. 407. 


x 2 Inſt. 363. 


? 3 Inſt. 203. 


1 2 Roll. Abr. 
349, 341. 


he hath got is from the Biſhop, either by Preſcription or Chinpoſi- 
tion, and (as the Dean and Chapter) he does derive his Juriſdiction 


from him; and yet he is allowed to be an 1Ordinary, becauſe now 


he hath a Branch of Epiſcopal Power in his own Right. [Sce of 
Archbiſhop, ante.) _ LS 
An Archdeacon therefore may viſit his Juriſdiction once every 


Year; ſome viſit twice every Year, by Preſcription: All are entituled . 


to Procurations. | See of a Biſhop, ante.) He hath a Court where 
he may enjoin Penance, ſuſpend, excommunicate, prove Wills, grant 
Adminiſtrations of Inteſtates Eſtates, Gc. and hear Cauſes of Ec- 
cleſiaſtical Cognizance. In many Places Archdeacons do grant Li- 
cences and Faculties; 

It is one Part of the Archdeacon's Office to examine the Candi- 
dates for Holy Orders, and to Induct or put into Poſſeſſion all Clerks 
into their Benefices within his Juriſdiction, upon Receipt of the Bi- 
ſhop's Mandate. * But by Preſcription, the Dean and Chapter of 
St. Paul's and Litchfield, do induc: And the Grantee of the King, 
of a free Chapel, is put into Poſſeſſion by the Sheriff of the County; 
ſo the Dean of Batrel is ſaid to be inducted by the Patron. And in 
ſome Places a Prebendary ſhall have preſent Poſſeſſion, where the 
King collates by Letters Patents, as at Weſtminſter. Uſage gene- 
rally takes Place. [See of Induct ion, poſt.] 

He hath an Oficial (or Church-Lawyer) to aſſiſt him; from 
whom, as well as from the Archdeacon, an Appeal lies to the Bi- 
ſhop of the Dioceſs. [Sce the 24 H. 8. ch. 12. and of the Archdea- 
con's Court, Book 4. chap. 1.] 

See 6 Ann. chap. 27. How Archdeacons ſhall compound for their 
Firſt-Fruits, Gc. 5 | 

5. A Parſon is a Rector of a Church Parochial, and is called 
Perſona Eccleſiz, becauſe he taketh upon him the Perſon of the 
Church, and is ſeiſed in Right of his Church, that in his Perſon the 
Church might ſuc for and defend her Right, and alſo be ſued by 
any that have an Elder Right. The Word t Ecclefaa is always applied 
to a Parſonage, as Vicaria is to a Vicarage: But the Word u Parſon, 
in a large Senſe, includes alſo, Vicars, Prebendaries, (5c. 

A Church, in a ſtrict Senſe, ſignifies the Building only; x and if 
it hath Admin {tration of the Sacraments and Sepulture, it is in Law 
adjudged a Church: Theſe Divine Adminiſtrations make it a Church. 
y Any good Chriſtian may build a Church without the Licence of 
the Biſhop; but the Law takes no Notice of it as a Church till it 
is conſccrated by the Biſhop: And this is the Reaſon why Church 
and no Church, Chapel or no Chapel ſhall be tried and certified 
by the Biſhop. [See the late Statutes for erecting new Pariſhes, &c.] 

A Parſonage, or a Rectory, is a Pariſh-Church endowed with 
a Houſe, Glebe, and Tithes, Oc. and ſuch originally were all 
Pariſh-Churches, Glcbe is the Church Lands excluſive of the 
Tithes. 

2 A Chapel of Eaſe is that which is built for the Eaſe of thoſe 
Pariſhioners who dwell far from the Parochial or Mother Church: It 


is for their Eaſe in Prayer and Preaching only; for the Sacraments 
and Burials ought to be perform'd in the Parochial Church. Here, 


generally, the Curate is removable at the Pleafure of the Rector or 
Vicar. But a Chapel of Eaſe may be Parochial too, and have a 
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Right to Sacraments and Burials, and to a diſtinct Miniſter by Cu- 

ſtom, though ſubject in ſome Reſpects to the Mother Church. 
A Free Chapel is that which is perpetually maintained and pro- 

vided for with a Miniſter, without Charge to the Rector or Parith : 


or that which is Free and exempt from all ordinary Juriſdiction. 


{See the 37 H. 8. chap. 4. 1 Ed. 6. chap. 14. and of the Court of 
Peculinrs, Book 4. chap. 1.] | 

The Parochial Church and Church-yard are the Freehold of the 
Parſon, and he may let a * Leaſe of the Church- yard. [Sce the 15 *2 Roll. Abr; 
Rich. 2. chap. 5.) But the Uſe of the Body of the Church, and the 337: 
Maintenance, or ® Repairs, belong to the Pariſhioners by the Cu- » Ing. 65;, 
ſtom of England. © The Freebold of the Church, Church-yard and «Lit. 644, 
Glebe, after Induction, are in the Parſon ; but not the Fre: ſiuple; $45, 546, 
for that is not in any one, but always in Abeyance (from the French . 
Word Bayer, to expect) or Remembrance of the Law: So if the 342. b., 
Parſon dies, during the Voidance the Frechold of the Glebe is in A- 


beyance till another is made. And fo it is of a Biſhop, Dean, Arch- 


deacon, Prebendary, Vicar, (5c. | 

A Parſon, for the Benefit of his Church, in ſome Caſes hath a Fee- 
ſimple Qualified; in other but an Eſtate for Life. 4 But an Arch- a 1 1g. 61.9; 
biſhop, or Biſhop, or Dean ſolely poſleſs'd, hath a Fee-fimple Abſo- | 
lute, as hath been ſaid. [See of Fee-fample, Book 2. chap. 1.] 

e A Parſon may have an Action for any Treſpaſs committed on © 1 Inft. 34z; 
the Church or Church-yard. * For defacing a Monument, they that FED 18. b 
build the Tame ſhall have an Action during their Lives; afterwards 2 Cro. 36. 
the Heir of the deceaſed ; for theſe Monuments ſerve for Proof of 
Deſcents and Pedigrees. The Carcaſs that is buried belongs to no 
one; but is ſubje& to Eccleſiaſtical Cognizance, if abuſed or re- 
moved. Neither the Ordinary, nor the Church-wardens, can grant 
Licence to Bury in the Church, but the Parſon only, For the Soil 
and Frechold of the Church is in the Parſon, as aforeſaid. 


By the 35 Ed. 1. T he Parſon cannot cut down Trees growing iu 
the Church: yard, umleſs for the Repair of the Chancel, or (in Cha- 
rity) of the Body of the Church. | 


Sce the 10 Jun. chap. 11. For building F ifty New Churches in 
and about London and }/eſtminſter, and the Suburbs thereof, Gc.] 


We will now enquire, 1. How one may be made a Parſon of a 
Church. 2. How one may ceaſe to be a Parſon, 


1. The Things requiſite to wake a Parſon of a Church, are 
Thly Orders, Preſentation, Iuſtitution, and Tnduttion into a Rec- 


tory. | 
A. to Holy Orders, £ None is to be ordained Prieſt or Deacon s Can. 33; 
without a Title. A Title, &c. is ſome certain Place where one 
may exerciſe his Function. For a wandring Clgpyman will be a 
Scandal to Religion : But though one has a Title, the Biſhop may 
refuſe to ordain him Prieſt or Deacon, without giving a Reaſon. 


When he is to be ordained, he is to be ordained by a Biſhop, ac- 


cording to the Book of Common Prayer. [See 5 & 6 Ed. 6. chap. 1. 
and the 14 Car. 2. chap. 4.] | 


BY 
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By the 13 Eliz. chap. 12. One cannot be ordained Prieft, or ad- 
mitted to preach or adminifter the Sacraments, under twenty-four 
Years of Ace, nor unleſs he bring to the Biſhop a Teſtimonial of 
his honeſt Life, and of his profeſſing the Dottrine of the thirty- 
nine Articles of Religion, in the Tear 1562. and unleſs he is able 
to render to the Ordinary an Account of his Faith, in Latin, ac- 
cording to the ſaid Articles, or have a ſpecial Gift to be a Preacher ; 
nor ſhall he be admitted to the Order of Deacon, or the Miniſtry, 
unleſs he ſhall firft ſubſcribe the ſaid Articles. All Diſpenſations 
to the Contrary to be void. 


Therefore if one is made Prieſt before the Age of twenty-four 
compleat, he can never be a Statutable Parſon. [O. If it is not 
uſual to grant Orders currente anno ? | 

To ſubſcribe the thirty-nine Articles with this Addition, (v7z.) 

b 4Inft. 324. h So far forth as the ſame are agreeable to the Mord of God, is not 
1 Cro. 252. a Subſcription according to this Statute ; becauſe the Statute re- 
i 4 Toft, 323- quires an abſolute Subſcription, and without Reſerve. * Note, That 
TE this Act confirms and eſtabliſhes the thirty-nine Articles. 
preface ro k None ſhall be ordained Deacon, except he be twenty-three Years 
the Ordina- of Age, unleſs he have a Faculty or Diſpenſation ; which gives a La- 
* vice, titude to the Archbiſhop to diſpenſe with one to be made Deacon at 
2 what Age he pleaſes. But he cannot diſpenſe with the Age of one 
that is to be made Prieſt, becauſe that Age is fixed by Statute. 


By the 1 W. & M. Seſſ. 1. chap. 8. 2 Geo. 2. chap. 31. 6 Geo. 2. 
chap. 4. He that is to be admitted Prieſt, or Deacon, muſt take the 
new Oaths of Allegiance and Supremacy before his Biſhop, &c. ¶ See 
1 Eliz. chap. 1. 3 Jac. 1. chap. 4.] 

By the 31 Eliz. chap. 6. F any Perſon ſhall receive direttly or 
indirealy, any Reward or Aſſurance thereof (all ordinary Fees ex- 
cepted) to procure the Ordaining of any Miniſter, or of giving Orders, 
or Licence to preach; then every Perſon {0 offending ſhall forfeit 
forty Pounds, and the Perſons ſo corruptly ordained ten Pounas : 
And if at any Time within ſeven Tears next after ſuch corrupt en- 
triug into the Miniſtry, he ſhall take any Benefice, or Eccleſiaſtical 
Promotion, it ſhall be void immediately after Induttion. 


By the 15 Car. 2. chap. 2. Perſons in Holy Orders may exerciſe 
Temporal Furiſdittion. 


Concerning Preſentation. [See of Advocuſons, Book 2. chap. 2.] 

When one is ordained Prieſt, he may be Preſented to a Parſonage 
| Inſt. 120.8. or Vicarage, (7c. by the Patron: That is, the Patron may! offer 
= 5 Rep? 8. bis Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church, 
N 1 | Oc. But the Clerk may be refuſed if the m Patron is excommuni- 


63:2 cate, or if the Clerk himſelf is not Perſona Tdonea ; which includes 


3 n Ability in Learning, and Honeſty in Converſation. If the Perſon is 
50. a Baſtard (and not diſpenſed with) outlawed, excommunicate, a Lay- 


man, under Age, a Man of ill Life and Converſation, a Heretick, 
Schiſmatick, an Mien, [ſee 3 Ric. 2. chap. 3. 7 Ric. 2. chap. 12.] un- 
learned, Gc. the Biſhop upon Examination may refuſe the Perfon 
preſented ; for he is the ; wy of the Ability and Sufficiency, and 
not a Miniſter. [See 9 Ed. Ws 13.] But in a Ozare impedit 
brought againſt the Biſhop for Retuſal of the Clerk, he muſt ſhew 
e b | the 
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the Cauſe of his Refuſal ſpecially and directly. Becauſe the Clerk 
is of ill Life and Converſation, or a Schiſmatick in general, is not 
ſufficient, without ſhewing what Crimes, or ſort of Schiſm he has 
been guilty of. The Temporal Court then will judge whether the 
Cauſe be juſt or not: And if the Party denies the ſame, the Court 
may write to the Metropolitan to examine the Matter, and certify 
it: And tho the Matter be of a Spiritual Nature, it ſhall be tried by 
a Jury, For whether the Cauſe be Temporal or Spiritual, the Exa- 
mination of the Biſhop concludes not the Clerk; for tho' the Biſhop 
is Judge of the Ability, he is not the ultimate Judge. But in Caſe of 
Refuſal for Inſuſhciency in Learning, it hath been adjudged, ® That *Show.Caſes 
the Ordinary is not accountable to any Temporal Judge; and that 
in Literaturd minus ſufficiens, &c. is a good Plea, without ſetting 
forth the kind of Learning, or the degrees of it. P That the Pre- 1 Roll. Abr. 
ſentee has a Benefice already is no good Cauſe of Refuſal. For 355% 
Crimes that are 4 Mala in ſe, as Incontinency, Drunkenneſs, Per- + 5 Rep. 58. 
jury, &c. he may be refuſed; but not for Crimes that are Mala 
prohibita, as haunting Taverns, Gc. PR 
r If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot ac- 1 cro. 23. 
cept of Him afterwards, if a new Clerk is preſented. : 
[See the 31 Eliz. chap. 6. 12 Ann. Sefſ. 2. chap. 12. Of corrupt 
Preſentations, Book 2. chap. 2. | 
As for Inſtitution, When the Ordinary upon Examination finds * 11nft.344 a: 
the Clerk qualify'd in all Reſpects, he Admits him, or approves of 3 Cro. 342. 
him; and thereupon actually iaſtitutes him in theſe Words, from a 
Written Inſtrument under His Seal, (ↄig.) Iuſtituo te Rectorem c- 
cleſiæ parochialis de A. cum Curd Animarum, & accipe Curam tuam 
& mean. The Biſhop (or Vicar General ſometimes, if his Patent 
impowers him) may inſtitute as well out of the Dioceſs as within it, 
for this Power is not local. If the Inſtitution is ſuſpected to be void, | 
for want of Title in the Patron, Gc. a c Superinſtitution hath been : Roll. Abr, 
ſometimes granted to another, to try the Title of the preſent In- 220. 
cumbent by Ejectment. 


3 Lev. 311. 


By the 31 Eliz. chap. 6. A taking a Reward for Inſtitution, is 
Forfeiture of the double Value of one Tear's Profit, and makes the 
Living void. | | 

By the 13 Bliz. chap. 12, Thoſe that are to be admitted to any 
| Benefice cvithᷣ Cure, muſt ſubſcribe to the thirty-nine Articles, in the 
Preſence of the Ordinary. [See the 36 Canon of King James, and 
the 13 & 14 Car. 2. chap. 4. An Act for Uniformity, &c. 1 V. & M. 
chap. 18. in Relation to the 39 Articles. And ſee the different Et- 
fects. of Tnftituticn and Induction poſt.] | 


When the Biſhop has given Inſtitution, he iſſues out his Mandate 
to the Archdeacon to Induct the Clerk; who thereupon iſſues out a 
Commiſſion to ſome neighbouring Clergymen and others (if he him- 
ſelf cannot be perſonally preſent) to act for him. 
The [nduttion is performed by Delivery of the Ring of the Church- 
Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may 
toll the Bell, Gc. and ſhew that he hath taken Corporal Poſſeſſion. 
If the Archdeacon * refuſes to induct, or to grant a Commiſſion to « F. N. B 43. 
others to ſupply his Place, W on the Caſe lies againſt 1 2 Rep. 128. 
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for Induction is a Temporal Act; or he may be cited into the Bi- 
| ſhop's Conſiſtory Court, to anſwer for his Contempt. [See of Arch- 
deacons, ante. And ſee concerning the Writ De oi Laicd Remo- 
venda, Book the 4th, chap. 4. in the Catalogue of Writs. ] 
* watſon's * By Preſcription or Compoſition, other Perſons, as well as Arch- 
Clergyman's deacons, may make Inductions. 


* "go, If after a Caveat enter d againſt an Inſtitution, a Clerk is preſent- 
Edit. ed, inſtituted and inducted, the Inſtitution, &c. is not void; for it is 


„2 Roll. Abr. only a Breach of the Canon Law. 
353+ 2 By Iuſtitution only the Clerk is compleat Parſon as to the Cure 
55 463. of Souls; but as to Temporalties, as the Glebe-Land, Tithes, Cc. 
r Dyer 221. 1 . : . . 
4 Rep. 79. he hath no Freehold in him till Induction; nor can He grant, or let 
| them, or ſue for them till Induction, 
» 2 Inft, 358, * By Inſtitution, the Church, as to all common Perſons, is full, 
: but not againſt the King till Iaduction. | But ſee of Uſurpation, 
Book 2. chap. 2.] | 
Inſtalment into Dignities, Prebends, Gc. anſwereth to Induction 
in Parochial Cures. 
Obſerve now by what hath been ſaid, That by receiving Holy 
Orders, Preſentation, Inſtitution and Induttion, one may be made 
a Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following a right Method to perform the 
Solemnities required to ſecure the Title, which may be learned 
amongſt other Books) from Sir S. Degg's Parſon's Counſellor, chap. 6. 
laſt Edition) Watſon's Clergyman's Law, chap. 15. which give 
particular Directions, too long to be here inſerted. [See the 13 Eliz. 
chap. 12. 13 & 14 Car. 2. chap. 4. 25 Car. 2. chap. 2. 1 V. & M. 
chap. 8. 13 © 14 V. z. chap. 6. 2 eo. 2. chap. 31. 6 Geo. 2. chap. 4.] 
There are other Ways by which one may gain a Title to an 
Eccleſiaſtical Benefice, as by Collation, Donation, Union, Appro- 
priation and Commendam. | 
Collation is the giving of a Benefice by a Biſhop, which ſupplies 
the Place of Preſentation and Inſtitution. But the Biſhop's Clerk is 
to be inducted, as any other Patron's Clerk is. If this Benefice 
was in any other, it would be Preſentative. [See of Adoowſor 
Collative, Book 2. chap. 2. | 
Donation is when the King or other Patron (though a Layman) 
does by a Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation, Inſtitution or Induction. Theſe Benefices are called Do- 
natives, A Clerk taking Title to a Donative, muſt at or before 
his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- 
nary of the Dioceſs, according to the 14 Car. 2. chap. 4. And if 


the Donative be either Parſonage or Vicarage, he ought to have a 


Certificate under the Hand and Seal of the Perſon before whom he 
ſubſcribed, and to read the ſame in the Church belonging to his Do- 
native: He ought alſo to take the Oath of Supremacy before his 
Patron according to the 1 Elis. chap. 1. And if the Donative be 
a Benefice with Cure, he muſt ſubſcribe the 39 Articles in the Pre- 
ſence of the Ordinary of the Dioceſs; and it is the ſafeſt Way to read 
the ſaid Articles in his Church, within two Months after he hath 
Poſſeſſion, Oc. for the Caſe of ſuch a Donative ſeems to be within 


the Reaſon and Equity of the 13 Ez. chap. 12. and the 14 Car, 2, 


chap. 4. [See of Advowſon, Donative, Look 2. chap. 2.] 
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Union is when a Church is united to a Church, of which one 
was before poſleſs'd: It muſt be made by Aſſent of the Ordinary, or 
Ordinarics of the Dioceſs where ſuch Churches ſtand, and of the 


Incumbents of them, and of the Patrons, according to the Com- 


mon Law, or according to the Statute of the 37 H. 8. chap. 21. 
477 e800 Jo: £3 36:19:56 
d Jjppropriation (becauſe the Profits of a Benefice are held in Pro- Terms of 
priety) is an Annexing a Benefice to the proper and perpetual Uſe of Abproil 
a Spiritual Perſon or Corporation (being Patrons of the Advowſon in tion. : 
Fee) and their Succeſlors; as to a Biſhop, Dean, Dean and Chap- Davis 50. 
ter, &'c. © The Things requiſite to make it are, 1. The King's Plow. 
Licence to the Spiritual Perſon, or Body Spiritual; for the King 496, &c- 
at one Time or other may have an Intereſt in the Preſentation to x per 
tht Benefice. 2. The Conſent of the Ordinary, the Perſon ap- 238, 239, 
propriating; becauſe he too may have an Intereſt by Lapſe, &c. . 
and 3. 'The Conſent of the Patron, the Spiritual Perſon having the 
abſolute Inheritance of the Advowſon, who is to be made 4 par- Hob. 149, 
ſon in direct Words, or by Words of the like Effect; for in Suits 397. 
brought by or againſt him, he muſt be named Parſon. © This may Pd. 499. 
be done during the Vacancy of the Benefice, to be executed imme- 11 Rep. 13. 
diately, or by apt Words conſtituting the Patron Parſon after the 
Church ſhall become void. When this Appropriation is made and 
takes Effect, the Patron is perpetual Parſon, or hath (as it were) 
perpetual Inſtitution and Induction ; for the Appropriation alone is 
a ſufficient Admiſſion, Cc. | 
f It is ſaid, That an Appropriation may be made by the King * Plowd.agg. 
alone, as ſupreme Ordinary, where he himſelf is Patron; as when 
by his Letters Patcnts he grants the Advowſon, which he is ſeifed 
of. in Right of his Crown, to a Dean and Chapter, &c. | 
The Church becomes 8 Diſappropriate by the Preſentation, Iu- 61 Inſt. 46.by, 
ſtitution and Induction of a Clerk into the Parſonage, or of the 0 
Vicar to the Parſonage, if the Parſon is Patron of the Vicarage ; * | 
for that is a Re- union of the Vicarage and Parſonage. It may | 
alſo become diſappropriate by Recovery of the Advowſon by an 


Elder Title, or by Diſſolution of the ſpiritual Corporation. 3 


By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upon all Appro- 
priations a Vicar muſt be ſufſciently endowed. | 
You ſee that an Appropriation could not be properly made unleſs 
to a Spiritual Perſon and his Succeſſor, or at moſt to a Spiritual 
aggregate Corporation, that conſiſts of Prieſts, But now, 


By the 31 H. 8. chup. 13. The King and his Patentees (though 
Laymen) are capable of having the Parſonages appropriate of diſ- 
ſolved Monafteries, &c. But they are to be ſubject to the Viſitation 
of the King's Commiſſioners, or the Ordinary. 


Theſe are vulgarly called Impropriations, and the Proprietors 
Tmpropriators. [See Book 2. chap. 4. Of Mortmain.] 

By Commendaim, h which is holding a void Benefice, commended » Terms of 
to the Care of a ſufficicat Clerk till it may be conveniently ſupplied — kad e 
of a Paſtor; ſo that originally it 1 the Nature of a Depdſuum. 
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Dav. 68, &c. 


1 Cro. 527, 
542 601,790. 
3 Lev. 381, 
388 
Show. Rep. 


414. 


It is founded upon the Statute of the 25 H. S. chap. 21. and that Part 
which concerns the Power of Diſpenfation. A Sequeſtration of a Li- 
ving, of the Cure and Profits (according to the 28 H. 8. ch. 11. till 
the Patron doth preſcnt his Clerk, or while the Church is Litigious) 
is not a Commendam. For by that Statute (the Supply of the Cure 
being firſt paid) the Succeſſor ſhall have the Profits during the Va- 
cancy. Now a Commendam gives the Profits to the Commendatory ; 


and may be Temporary or Perpetual: i Temporary, for ſix or twelve 


Months, two or three Years or more. The Commenda Semeſiris 
(neither more nor leſs than fix Months) is not in Uſe amongſt us. 
Perpetnal, or for Life, (which is the compleateſt) is equivalent to 
a Preſentation; and by Virtue thereof, one is Parſon or Vicar to all 
Intents and Purpoſes, without Inſtitution or Induction. 

When any Spiritual Perſon is made a Biſhop, k all his ſpiritual Pro- 
motions (except Donatives) are void upon his Conſecration, in caſe 
of Creation; and upon his Confirmation in cafe of Tranſlation; 
whether he takes a Biſhoprick in Exgland or Ireland, or in the Ile 
of Man, or whether the Benefices lie in England or Ireland. But 
he may prevent the Avoidance by Diſpenſation of Retaiuer of ſuch 
Benefices which he had, if obtained before his Conſecration or Con- 
firmation of his Election: This is called a Commendam Reti nere, 
and is uſually granted by the Archbiſhop of Canterbury, according 
to the 25 H.8. ch. 21. upon the King's Mandate expreſſing his Con- 


ſent to it, as the true Patron of the Benefices for that Turn, by Ver- 


tue of the Promotion of the Clerk to a Biſhoprick. By this Com- 


| Hob. 143. uendam Retinere, the Incumbency is ! continued: And this Commen- 


a x Inft. 17.b. 
18. a. 


„ 4 Inſt. 120, 
121. 

2 Inſt. 627, 
628. 


dam hath been granted of Headſbips of Colleges and Hoſpitals, as 
well as of Dignities and Benefices. Owere. 

But there is alſo a Commendam Recipere (or Capere de novo) to 
take a Promotion in the Biſhop's own Gift, or in the Gift of ſome 
other Patron, whoſe Conſent muſt be obtained, and expreſly recited 
in the Inſtrument of Diſpenſation. ® "This muſt be for Life, as other 
Parſcns and Vicars enjoy their Benefices. In the late Statutes for 
erecting new Pariſhes there is uſually a Clauſe, for preventing the 
Church being granted in Commendam. | 

By theſe Methods one may be a compleat Parſon, Parſon Impar- 
ſonee, or Rector in Poſſeſſion of a Church Parochial. 

n There may be two ſeveral Parſons in one Church, one of one 
Moiety, and the other of the other Moiety ; and a Part of the Church 
and Town allotted to each. And there may be two that make one 
Parſon in a Church, preſented by one Patron. Alſo two Prebenda- 
ries may be one Parſon of a Church. | 

Note, That before Inſtitution, and before Induction, Firſt-Fruits 
are payable to the King, and to be agreed and compounded for. 

_ © Firſt- Fruits are the Profits of the firſt Year of all ſpiritual Livings 
according to a Valuation thereof, made the 26 H. 8. Theſe are 
called Aunates. The Tenths alſo, or a tenth Part of the yearly Va- 
lue of all Church Livings, are to be paid according to the afore- 
mentioned Valuation. [See the 26 H. 8. chap. 3. 28 H. 8. chap. 11.] 
There was a Valuation of Eccleſiaſtical Livings, 20 Ed. 1. 


By the 26 H. 8. chap. 17. The Farmers of ſpiritual Perſons ſhall 
not be charged for Firſt-Fruits or Tenths. nel 
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By the 27 H. 8. ch. 8. No ſpiritual Perſon ſhall pay any Tenths 
the ſame Tear that he pays his Firſt-Fruits ; but it ſhall be deducted 
ont of the Firſi-Frants. | 3 254: 266] 

here a Succeſſor pays the Tenths for the Predecefſor, he may 
diftrain and retain Goods till Satigfaction, &, | | 

By the 2 Ann. chap. 11. He muſt give one Bond with Surety, to 
pay the Firſt. Fruits at four Payments. 8 

By the 1 Eliz. chap. 4. Ficarages that are not above ten Pounds 
yearly, and Reitories not above ten Marks yearly in the King's 
Books, are diſcharged from Payment of Firſt-Fruits; and Incumbents 
that die, or are removed before all the Payments are due, their Pay- 
ments ſhall be made only according to their Continuance in the Be- 
nefice proportionably. 

By the 5 Ann. chap. 24. All Benefices, with Cure of Souls, not er- 
—_— the clear yearly Value of 501. by the improved Valuation, 
are diſcharged from Firſt- Fruits and Tenths, and the Payment of 
all Arrears. [Sec the 2 & 3 Ann. cap. 11. 6 Ann. ch. 27. and the 
3 Geo. 1. chap. 10. An Act for the better Collecting and Levying 
the Tenths of the Clergy. hereby the old Method ts altered. And 
Book 4. chap. 1. Of the Curt of Exchequer. | 


p A Parſon or Vicar, is called an Incnmbent, and the Law doth 
Intend and ſuppoſe him to be Reſident on his Benefice. And there- 
fore, 


By the 21 H.8. chap. 13. He that is wilfully abſent from his 
Bemefice for one Month together, or to Months in the whole Mar, 
tho at different Times, forfeits Ten Pounds, the one Half to the 


King, the other Half to him that will ſue for it. | See the 1 Eliz. 


chap. 2.] | | | 

But Chaplains to the King, or other great Perſons mentioned in 
the Statute, and in the 25 H. S. chap. 16. aud in the 33 H. 8. chap. 
28. are excuſed from Reſidency, while they attend thoſe that retain 
them: | | 


4 The Parſon ought to hide upon his Rectory, and in the Parſo- 
nage-Houſe, and not in any other Houſe within the Pariſh. For the 
Statute is intended not only for ſerving the Cure, and for Hoſpitali- 
ty, but to maintain the Houſe in Repair, that his Succeſſors may 
keep Hoſpitality too. Lawful Impriſonment, Sickneſs, want of a 
Parſonage-Houſe, are good Excules for Non- reſideney, and excepted 
out of the Act by Conſtruction of Law; for the Words of the Sta- 
tute are, That he that wilfully abſents himſelf, &c. 

If a Duke, Earl, &c. retain a Chaplain, and die, or are attaint- 
ed of Treaſon; or an Officer qualified to retain a Chaplain is re- 
moved from his Place, the Retainer upon the Statute is determined, 
and will not Excuſe Him from Refadency. 


By the 28 H. 8. chap. 13. The Chancellor, Vicechancellor, Commiſ- 
ſary, Rulers of Colleges and Halls, Doctors of the Chair, and Read- 


ers in Divinity, and Clergymen unter forty Tears of Age, reſidiug 


in the Univerſity, and hearing Lettures, and doing Exerciſe in Per- 
1 8 r | e 


P 2 Inft. 624, 
625,626,627. 


a 6 Rep. 21. 
1 Cro. 55. 


4 Rep. 118. 
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ſon, are exempt from the Penalties of the 21 H. 8. [See 13 Elig. 
chap. 20. 14 Elig. chap. 11. 18 Eliz. chap. 11. 43 Eliz. chap. 9. 
By the above-mentioned Statute of the 21 H. 8. chap. 13. No 
Glerg yman can hold two Bene fices with Cure of Souls, if the firſt to 
which he was inſtituted, or collated and inducted, be worth eight 
Pounds in the King's Books of Record, without Diſpenſation from 
the Archbiſhop of Canterbury, confirm d under the Broad Seal. And 


he that without Diſpenſation takes a ſecond, makes void the firſt 
ipfo facto. | 


F TE Ine "IIS 


© 4 Rep. 79. The Statute ſays, Inſtituted and Indafted to the Second; but 
Inſtitution is look'd upon to be ſuſhcient, for otherwiſe the Act 
might be Eluded by Deferring the Induction. =o 

But by this Act there malt be certain Qualifications neceſſary to 
obtain ſuch Diſpenſation, as of Birth, Degree, to be Chaplain to the 
King, Qucen, a Duke, Oc. Archbiſhop or Biſhop, or to a Dutcheſs; 
Marchioneſs, Counteſs, Baroneſs, being Widows (or married to any 
Perſon under the Degree of a Baron, though noble only by their firſt 
Marriage) or to other great Perſons by Vertue of the ſaid Statute, 
and the 25 H. 8. chap. 16. and the 33 H. 8. chap. 28. By Reaſon of 
ſuch Qualifications one may purchaſe Diſpenſations to keep two 
Benefices. [See of Ce/ſior, poſt, and of the Nobility, chap. 4:] 

If One hath his full Number of Chaplains allow'd to be Quali- 
fied, and retains One more, who obtains a Diſpenſation before Others 
* 4 Rep. 89, are advanced; His Diſpenſation to hold a Plurality is not Good. 
1 123, Alf a Duke, Earl, c. retain a Chaplain and die, or is attainted 
124, 839. of Treaſon before his Chaplain takes a ſecond Benefice, this Retainer 
" 4Rep.118, too is determined: If he had taken a ſecond Benefice before his 
158 Death, Gc. the original Retainer would have continued in Force, 

to qualify Him to enjoy the Benefices, which were once lawfully 
ſettled in Him. And this Retainer is good During his Life. One 
cannot Diſcharge His Chaplain, if He purchaſes Diſpenſation, and 
is advanc'd by it, to Qualify Another in His Place. 


Further, By the ſaid Statute of the 21 H. 8. ch. 13. No ſpiritual 
Perſon ſhall take to Farm any Lands, &c. in pain to forfeit ten 


tevixt the King and Proſecutor. And he ſhall not (by himſelf or any 
other) buy to ſell azain for Profit, any Cattle, Vittual, or Merchan- 
dize whatſoever, in pain to forfeit treble the Value thereof, &&. and 
every ſuch Bargain ſhall be void. See the Statute at large.] 

By the 2& 3 Ed. 6. ch. 1. Fa Miniſter is diſturbed in the Exer- 
ciſe of his Office in the Church; the Puniſhment upon Conviftion 
is 10 l. and upon Non-payment, three Months Impriſonment with- 
out Bail, [See the 1 . & M. Sefl. 1. chap. 18. Concerning the 
Diſturbance of | Miniſters, and] Diſſenting Teachers permitted by 
that Act of Toleration.] 


The Statutes concerning Leaſes by ſpiritual Perfons will be men- 
tioned in the Title Leaſes, Book 2. chap. 3. 


By the 13 Eliz. chap. 10. F fraudulent Gifts of the Perſonal 
Eſtate are made by Eccleſiaſtical Perſons, with Purpoſe to hinder 


their Succeſſors from recovering Dilapidations againſt their Executors 
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or Adminiſtrators ; the Succeſſor ſhall have like Remedy in the Fc- 
clefraſtical Court againſt the Grantee, as he might have had again 
the Executor or Adminiſtrator of the Predeceſſor. 

By the 14 Eliz. chap. 11. All Money recovered for Dilapidations, 


ſhall be imploy'd, within tevo Nears, upon the Building, in pain to 
forfeit double to the King. | See the 7 Ann. chap. 14. concerning 


Pariſh Libraries. 


We have ſeen hitherto how one may be made a Parſon of a 
Church, with the Statutes relating to Reſidence of Parſons in their 
Cures, to Pluralities of Benefices, and to Farming of Lands, &c. and 
Merchandizing by ſpiritual Perſons, and Diſturbing them in the 
Exerciſe of their Office, and concerning Fraudulent Gifts to hinder 
a Recovery for Dilapidations, &c. I ſhall now ſet forth, How one 
may Ceaſe to be a Parſon. | 

2, One may * Ceaſe to be a Parſon of a Church, 1. By Death, 11nft.120 a; 
2. By Ceſſion, which is by taking a ſecond Benefice with Cure of Souls, 4 Rep. 75, 36. 
contrary to the 21 Hf. S. chap. 13, Gc. before- mentioned; Y or con- 2 Roll. Abr. 
trary to the Canon Law, without Diſpenſation, when the firſt Bene- 35ʃ, 353. 
tice is under eight Pounds per Aunum: This is properly called Ceſ- 
ſion. Ceſſion is not made by taking a Deanery, Archdeaconry, Pre- 
bend, or Rectory with Vicarage endow'd, becauſe they are not Bene- 


. fices with Cure within the Statute, but particularly excepted. {See 
concerning Pluralities, 4 Rep. 75 to 79, 117.] 3. By Creation; for 


when a Parſon is made a Biſhop, his Benefice is void upon his * Con- 1 Cro. 526, 
ſecration. [See of a Commendam, ante.| 4. By Reſignation to the Man 
Biſhop, the immediate Ordinary, * in whoſe Diſcretion it is either to 315. 


accept or refuſe the Reſignation. b Reſigno is not ſo proper a Term * 2 Cro. 63, 


in Law as Renuncio, Cedo, Dimitto. A Reſignation before a Notary, <p 0 Abr. 


without the Biſhop's Acceptation, does not make the Church void. 350. 
The Notary can only atteſt the Refignation in order to its being pre- 
ſented: It cannot be made upon Condition, becauſe it is a judicial Act. 


A Donative muſt be reſigned into the Hands of the Patron. See « 118.344. 


31 Elis. chap. 6. concerning Corrupt Reſignations.] 5. By Depri- 
dation, as upon $1207, contrary to the 31 Eliz. ch.6. 12 Ann. ch. 12. 
[See of Advowſors, Book 2. chap. 2.] By maintaining any Foreign 
Power, [Sce 1 Eli. ch. 1.] or any Doctrine contrary to the thirty- 
nine Articles of Religion, and perſiſting therein. [See 13 Eli. ch. 12. 
Or by neglecting to make the Declarations in the Church, and to 
read and to aſſent to the thirty-nine Articles there. See the 13 Elig. 
ch. 12. 14 Car. 2. ch. 4.] Or by neglecting to take the Oath of Ab- 
Juration within three Months after one enters on a Benefice. ¶ See the 
13 V. z. ch. 6. 1 Geo. 1. ch. 13. 2 eo. 2. ch. 31. 6 Geo. 2. ch. 4.] 
By Abſence of ſixty Days in one Year from a Benefice belonging to a 
Papiſt, in the Preſentation of one of the Univerſities, or if the Clerk 
preſented had Another Benefice with Cure. | See the 1 V. & M. ch.26.] 
By uſing any other Form of Prayer, or Adminiſtration of Sacraments 
than what is contained in the Common Prayer Book, or by Ræfuſiug 
to uſe the ſaid Form, or by Depraving the Book of Common Prayer, 4 6 Rep. 2g. 
or any Part of it, upon a ſecond Conviction. [See 1 Elis. chap. 2.] * 1 we 
In all theſe Caſes the Parfon is Deprived, and the Benefice made 1 
void by Statute Law, d where there needs not any Sentence Declara- 6 Rep. 14. 
tory in the Eccleſiaſtical Court, © There are alſo many Cauſes of os Ow heads 
| De- Hob. 243. 
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Curate. 


ai. 


Deprivation by the Canon Law, upon Sentence in the Spiritual 
Court, as for Adultery, Drunkenneſs, Dilapidations, Gc. 

6. A Vicar (Vicarius, quaſi vice fungens Rectoris) is the Pricſt 
of that Pariſh where the predial Tithes are appropriated: The Par- 
ſon or Rector has the predial 'Tithes to himſelf. At firſt a Vicar was 
a meer Curate to the Impropriator, temporary and removeable at 
Pleaſure ; but by Degrees he got a ſettled Maintenance of Glebe, 


and ſome kind of 'Tithes, and now claims his Dues either by Ex- 


dowment of the Impropriator, or by Preſcription. The Ordinary 
hath Power to encreaſe his Allowance. | See 15 Rich. 2, chap. 6. 
4 H. 4. chap. 12.] 

'The Frechold of the Church, Church-yard and Glebe is in him; 
and in ſome Caſes he is eſteemed to have a Fee- ſimple qualified. In 


ſome Places the Vicar has got & Penſion from the Impropriator : 


But ſome Benefices that were formerly ſevered by Impropriation, 
have ſince been united, and all the Glebe and Tithes have been given 
to the Vicarage; and many Vicars have a good Part of the great 
Tithes, or a Leaſe of them upon reaſonable Terms from the Impro- 
priators. [See the 29 Car. 2. chap. 8. For Confirming and Perpetua- 
ting Augmentations made by Eccleſiaſtical Perſons, to ſmall Vicarages 
and Curacies; and ſee the 2 Ann. chap. 11. An Act for the Augmen- 
tation of the Maintenance of the Poor Clergy, (5c. 12 Ann. Sefſ. 1. 
chap. 4. Concerning the Endowment of Poor Vicarages and Chapel- 


ries in the Weſt-Riding of the County of 2b. 1 Georg. 1. chap. 10. 


For the better Maintenance of the poor Clergy.] 

The Method of taking Holy Orders, Preſentation, Inſtitution and 
Tndiftion to a Vicarage, or the Way of obtaining a Title to a Vica- 
rage by Collation, Union, and Commendam, is the ſame by which a 
Parſon obtains a Rectory, (5c. and the ſame Methods are to be ob- 
ſerved in performing the Solemnities of Subſcriptions, Oaths, &c. 
required to ſecure the Title of a Parſon. But a Vicar over and a- 
bove is to take an Oath of perpetual Reſidency, which the Biſhop 
may diſpence with. The Statutes concerning Reſidence, Plurali- 
ties, Farming and Merchandizing, Diſturbance of Miniſters in Ex- 
ecution of their Office, and concerning Dzlapidations, &c. alſo re- 
late to them, as well as to Parſons; and one may ceaſe to be a 
Vicar in the ſame Manner as a Parſon. [See therefore of Parſon 
throughout, arte.] | 

7. A Curate is he who repreſents. the Incumbent (Parſon or Vicar) 
and officiates in his Stead ; though every Clergyman that Officiates 
in a Church (whether Incumbent or Subſtitute) is in our Liturgy, 
Gc. called a Curate. He ought to be licenced by the Biſhop or Or- 
dinary : However he may recover his Salary for ſerving the Cure, 
though he has no ſuch Licence, [See the 28 H. 8. chap. 1 1. How 
the Curate is to be paid during the Vacancy of a Benefice upon a 
Sequeſtration, &c. 1 Elis. chap. 2. 14 Car. 2. chap. 4. and ſee the 
13 Eliz. chap. 20. and Tit. Leaſes. | 

There are Perpetual Curates as well as 'Temporary, where all 
the Tithes and Profits are impropriate, and no Vicarage endow'd, 
'The Impropriators are obliged to find them; and ſome of them 


have certain Portions of Tithes ſettled on them. [Sce the 29 Car. 2. 


chap. 8. 2 Ann. chap. 11. 12 Ann. Sef. 1. chap. 4. 1 Georg. 1. chap. 
10, above-mentioned, under the Title Vicars.)} 
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By the 12 Car. 2. chap. 4. Curates muſt Subſcribe and Declare be- 


fore the Archbiſhop, or Biſhop, &c. as Lecturers, upon pain of loſing 


their Places, and of being impriſon'd three Months without Bail. 

By the 12 Ann. Sefl. 2. chap. 12. If any Rettor, or Vicar, preſents 
any Curate to the Biſhop or Ordinary to be Licenſed to ſerve the Cure 
tn his Abſence ; He ſhall appoint under His Hand and Seal (before 
He grants ſuch Licence) a Stipend not exceeding 50 l. per Annum, 
nor leſs than 201. to be paid at ſuch Times as He ſhall Think fit. 
And upon Nou. payment of the ſaid Stipend, He may Sequeſter the 
Profits of the Benefice until Payment ſhall be made. 


Every Parſon, Vicar, or Curate, hath a Pariſh-Clerk under him; 
who was formerly a real Clerk in Orders, tho' now he is generally a 
Layman. He is the Aſſiſtant to the Parſon, Vicar, or Curate, in 
performing Divine Services: f He is choſen by the Miniſter for the 
Time being, unleſs there is a Cuſtom that the Pariſhioners or Church- 
wardens ſhould appoint him; becauſe the Cuſtom is temporal, and 
cannot be alter d by a Canon. He ought to be depriv'd by him that 


Can. 91: 


plac'd him in the Office; s but if he js unjuſtly deprived, a Manda- s 1 Ventr. 


Mus will lie to the Church-wardens to reſtore him, as it will lie to 
the Biſhop or Archdeacon to ſwear him when he is elected. The 


. 


Law looks upon him as an Officer for Life, and one that hath a 
is Place, and not as a Servant; and therefore will 


Freehold in 
not ſuffer the Eccleſiaſtical Court to deprive him, but only to 
correct him for any Miſdemeanor by Eccleſiaſtical Cenſures. The 
ſame Law is with Reſpect to a Sexton that has a fix d Salary. 
Thus much of the Clergy; which is fit to be known by the Stu- 


dents of the Common Law ; tho' many Caſes relating to them are 


triable in the Eccleſialtical Courts. | 
II. The Laity (from Aae the People) are the People eſpecially fo 
call'd, as diſtinct from the Clergy. 


Of the Nobility and Commonalty. 


| Perſon in his Civil Capacity is moreover either of the Nobj- 
lity or Commonalty. | 

I. | The Nobility or Peers of the Realm are divided into Barons, 

Viſcounts, Earls, Marquiſſes and Dukes. All the Nobility are Ba- 

rons or Peers. They are called k Barons by Reaſon of a Barony or 


Lordſhip held by ſome Service in Chief of the King; not that every 


one that has a Barony is a Lord of Parliament; for he muſt more- 
over be called by Writ to Parliament. Every Barony in ancient 
Time was held by Grand Serjeanty. They are called Peers (Pares) 


143, 153 
2 Roll. Abr. 


234. 


Of the Laity, 


k 1 Inſt. t. 6b. 
156. b. 


Of the No- 
bility. 

i IInſt. 1 56. b. 
k 2 Inſt. 5. 


becauſe in all publick Afairs they are eqral as to their Votes in 


Parliament; tho there is a Difference of Degrees in reſpect of their 
Dignities. 
i G | lone 
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1rInſt. 16. I One may have a Title of Nobility and Dignity by Creation, 
a. & b. 1104. Teſcent, or by Preſcription. 
m laſt. 9. b. 1. By Creation either by Writ, or Letters Patents. ® By Vrit is 
16. a. & b the moſt ancient Way, and gives a Fee-{im le in the Barony without 
Words of Inheritance, (viz.) To Him and his Heirs. Yet the King 
may limit the general State of Inheritance to Heirs male, or to the 
«1 Inft. 16.b. Heirs of the Body. u As ſoon as he fits in Parliament by Virtue of 
this Writ, his Blood is ennobled, and he is a Peer. But if He dies be- 
fore He fits in Parliament, He is not ennobled. The Bare Direction 
and Delivery of the Writ hath no Effet. By Sitting in Parliament 
© 11nft. 16. b. His Blood is ennobled to Him and His Heirs Lineal. o But Creation 
2 Inte 45 by Letters Patents is the ſureſt Way, and good, tho he never ſit in 
Parliament. Yet he muſt have the Inheritance in this Caſe limited 
y 1Tnft. 9. b. by p apt Words, as to Him and his Heirs, or the Heirs male of his 
Body, or the Heirs of his Body, (5c. otherwiſe he hath no Inheritance. 
4 11nt. 16.b. 4 The King may create either Man or Woman Noble for Life only; 
o Rep. 97,98. but not for Years, becauſe then the Nobility might go to Executors 
or Adminiſtrators. Nobility alſo may be granted for Life to another 
by Ad of Law only; as if a Duke takes a Wife, ſhe is Dutcheſs in 
Law by the Intermarriage. So if a Marquis, Earl, &c. 
2. By Deſcent, as when Nobility comes down from the Anceſtor, 
 11nft.165.a. and is enjoy d by Right of Blood. , The Dignity of an Earl may 
defcend to a Daughter, if there is no Son; and if there are many 
Daughters and no Son, the Poſſeſſions of the Earldom ſhall be di- 
vided amongſt the Daughters, but the King ſhall diſpoſe of the Dig- 
nity to which Daughter he pleaſes, by Reaſon of the Incertainty, 
and ſhe ſhall be a Counteſs. 

f11nft.16b A Woman Noble by Deſcent, marrying one that is under the 

2 188. 50. Degree of the Nobility, remaineth noble. Burt if ſhe was noble by 

Rep. 33. Marriage only, ſhe loſeth it if ſhe marry one that is under the 
Degree of the Nobility ; not if her ſecond Husband is noble, and 
inferior in Dignity to her firſt Husband, [See Of Trial in Criminal 
Caſes, Book 4. chap. 5.] | 


By the 25 H. 8. chap. 22, &c. The Dignity of the Crown is de- 
ſcendible to the eldeſt Daughter alone, and to her Poſterity. 


3. By Preſcription; as thoſe that have continued Barons beyond 
the Memory of Man. 


"1 loft 16. A Duke, Earl, &c. of * another Kingdom are not ſued by thoſe 
2 Inſt. 48. 


* 1 lng. b Names here. Duke or u no Duke, Earl or no Earl, Baron or no Ba- 
5 Rep. 35. ron, ſhall be tricd by the King's Writ, or the Record of Parliament, 


6 Rep. 53- and not by a Jury: But Dutcheſs or no Dutcheſs, Gc. by Marriage, | 


LS 5 ſhall as a Matter of Fact, be tried by a Jury. 

Int. 766. * But there are Barons by Succeſſion, and thoſe are the Biſhops, 
97-8. 1 ro. a. who by Virtue of antient Baronies held of the King (into which the 
Her. 6, Poſſeſſions of their Biſhopricks have been converted) are call'd by 
7, 79. Writ to Parliament, have always had Place in the upper Houſe, and 
j Ind. 7 are call'd Y Lords Spiritual: But there are no Feudal Baronies, or Ba- 
1 Inft. 109. a. ronies by Tenure at this Day. The Temporal Poſſeſſions of Biſhops 
A oY are held by their Service to attend in Parliament, when call'd; and 


„ Init, 97 a. that is in the Nature of a Barony. The Biſhops of 2 Vale are Lords 
of Parliament as the Biſhops of England ; and all the Biſhops toge- 


+ ther 


ob. of * 
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ther make one of the * three Eſtates in Parliament, and are ſo ac- « , Int 1. 4 
counted in ſeveral Statutes. [See 1 Elis. _ 3. 8 Elis. chap. 1, 1 Ven. 325, 
c.] But tho' the Biſhops are Barons and Lords of Parliament, and 
are call'd by the King's Writ, and have a Vote there, b yet they ſhall * 3 Inf. 30. 
not be tried by the Peers, becauſe they do not fit in Parliament by F. C. 133. 
Reaſon of their Nobility, but by Reaſon of their Baronies, which pos 
they hold in Right of the Church ; as ſome Abbots did heretofore, 
and yet were not to be tried by the Peers, but by a Jury. 'They are 
to be tried by the Country, i. e. by a Jury, for that they are not of 
the Degree of the Nobility. And when one of the Nobility is to be 
tried by his Peers in Parliament, the Spiritual Lords muſt © with- «z Inft. 30. 
draw, and make their Proxies [Proteſt Qu.]; becauſe by the Canon 2 Inſt 586, 
Law they ought not to condemn any one to Death. [But O. and oh 
ſce the 25 Ed. 3. Stat. 3. chap. 6.) 

We may add that there may be Peers alſo by Office, as Lord 
Keeper, Lord Privy Seal, Lord Treaſurer. But when the Office is 
determin'd, there is an End of their Peerage. | Ou. rs 

Let us now examine what the Law ſays particularly to the Caſe 
of Nobility. | 

A Peer ſhall not be 4 arreſted upon mean Proceſs, or upon Exe- * 6 Rep. 32, 
cution for Debt or Treſpaſs, becauſe he is preſumed to attend the King 53; 
and the publick Affairs; and becauſe the Law does preſume, that he * N 
hath ſufficient Lands in which he may be diſtrained: But he may be 
arreſted or apprehended in criminal Caſes. Neither is an Exigent 
awardable againſt a Peer in Civil Caſes. If a Peer of the Realm 
is Plaintiff or Defendant (whether Lord Spiritual or Temporal) a | 
© Knight muſt be return d of the Jury, A Peer is not to be put on * 1 Inft.156b, 
Furies. If he is Defendant in a Court of Equity, he is not ſworn 
to his Anſwer, but anſwers upon his Honour, as upon the Trial of 
a Peer. But when he is a f Witneſs upon a Trial, he ought to be 9 Rep. 49. 
ſworn. [How a Peer ought to be tried in High Treaſon, Petit Trea- 3 Inſt. 29. 
ſon, Felony, Gc. ſee of the Court of the Lord High Steward, Book 
4. chap. 1. and of Trial in Criminal Caſes, Book 4. chap. 5.] 


By Weſtm. 1. chap. 34. None ſhall report any falſe or ſlanderous 
News or Tales whereby Diſcord may ariſe betwixt the King and his 
People, or between the Great Men of the Realm, on Pain of Impri- 
ſonment, till he produce the Author. | See 2 Inft. 225, Gc.] 

By the 2 Rich. 2. chap. 5. None ſhall deviſe or tell any falſe Nees, 
Lies, &c. of Prelates, or Lords, or of the Chancellor, Treaſurer, 
Privy Seal, Steward of the King's Houſe, Fudges, &c. whereby any 
Diſcord os Slander may ariſe, or Miſchief come to the Realm, on 
Pain of Puniſhment, as is ordain'd by Weſt. 1. 

By the 12 Rich. 2. chap. 11. VJhen one hath told falſe Nees, 
Lies, &c. contrary to the 2 Rich. 2. chap. 5. and cannot produce the 
Author, and is thereupon impriſon'd, he ſhall afterwards be puniſhed 
by the King's Council, notwithſtanding the Act of Weſt. 1. 


The Statute of Scandalum Magnatum is a s General Law, of s 4 Rep. 13 
which the Court is to take Notice. ws 
If the Slander is publiſhed in a Libel, the Party may be h indicted, »; Rep. 123. 
fined and impriſoned. But the Ad ion of Scandalum Magnatum is u- 
ſually brought upon the 2 Rich. 2. chap. 5. tam pro Domino Rege 
quam pro ſeipſo, in the Name of the King and the Party; the King 
G 2 being 
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being concerned in the Credit of Great Men, who act by his Autho- 
rity ; fo that the Plaintiff recovers Damages upon this Statute for 

the Wrong, and the Defendant is impriſen'd on the Statute of Meſtm. 

upon the King's Account. The Words in ſych Caſes ſhall be taken 

i x Vent. 60. in the worſt Senſe i to preſerve the Honour of Great Perſons, Yet a 


: 15,277: Defendant may * juftify in a Scandaſum Magnatam, ſetting forth 


14. the ſpecial Matter. 

1 2 Toft, 228. Theſe Statutes extend only to I extrajudicial Slanders; and fo it is 
1 gs at Common Law. For tho the Charge be falſe which is alledged 
1 Roll. . 


* in a Court, no Action de Scandalis Magnatum lieth. 
Hob. 33. 


By the 1 H. 5. chap. 5. Fa Peer is a Duke, Marquis, and an 
Earl, &c. he muſt be named in legal Proceedings by the worthieſt 
Name of Dignity, (viz.) By the Name of Duke, &c. 

By the 21 H. 8. ch. 13. 4 Duke may have ſiæ Chaplains, a Mar- 
quis and an Earl five, a Viſcount four, a Biſhop ſix, a Baron three; 
every Dutcheſs, Marchioneſs, Counteſs and Baroneſs, (being Widows, 
Ke.) tua. [See 4 Rep. 89, 99, 117, 118, 119.] 


By the 31 H. 8. chap. 10. The Precedency of the Nobility, Lords 
of Parliment, and of the Great Officers is ſettled and determined. 
of the com- II. The Commonalty are divided into ſeveral Degrees, as Knights, 


monalty. Piſauires, Gentlewen, and Teomen. And as every one of the Nobles 


is 2 Peer to the other, though there are ſeveral Degrees; So it is of 
the Commons. 


* 1Inſt.74-b. 1. m A Knight is of five Kinds, (ig.) Knight of the Garter, 

+00: 9+ Knight Baronet, Knight Nanneret, Knight of the Bath, and Knight 
Bachelor. All theſe muſt have their Honours by Creation, except 
Baronets, who may be by Deſcent. One who was a Baronet by 
Deſcent, Levied a Fine of his Honour to Another, who enjoy'd it, 
and togk Place in Seniority from the Date of the Patent, as if it 
had been Granted to His Anceſtors. 32 Car. 2. [The Title Baronet 
is uſed in old Acts of Parliament, 16 Ric. 2. chap. 6. Baronets, as 

ſuch, are not Knights.] A Knight Bachelor is termed in Law 

1. Ls - A Miles, for n Eques Auratus is not uſed; o therefore in Writs and 

+227" Indictments he ought to be ſa named. [See the 2 Inf. 593, Ge. 
17 Car. 1. chap. 20.] TROUT N 

» 2 Inſt. 66. 2. P Bſquire (Armiger) is 8 Name that is frequently uſed in divers 

J lack 18. b. Acts of Parliament to denote an Eſtate and Degree. All Dukes, 
Marquiſles, Earls, Vifcounts, and Barons of other Nations, or which 
are not Lords of Parliament are to be named Eſquires. If Kuighte, 
they are to be termed Milites. The Sons of all the Peers and Lords 
of Parliament are in Law Eſquires in the Life of their Fathers. And 

4 2 Inft. 596, the 4 eldeſt Son of a Knight is an Eſquire. 

667. A Foreign King being in Ezglazd, mult ſue and be ſued by the 
Name of King. 


„ Inſt. 395, 3. A Gentleman is he that beareth a Coat of Arms. There is 


667, 668. hut a ſmall Difference betwixt an Eſquire and a Gentleman. There 


may be Gentlemen by Office and Reputation. And if one is ſo repu- 
ted, he may be call'd fo in legal Proceedings. But if he is named ro- 
man, he cannot abate the Writ, as a real Gentleman may. If a 
Gentlewoman is named Spiuſter inſtead of Geueroſa in any Original 
Wirit, Appeal, or Indictment, ſhe may abate and quaſh the ſame. In 
other Cafes, Widow, or ſingle Woman, are good Additions, 
e . Es 
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He that hath taken a Degree in our Univerſities, may be named 
by that Degrec. And if he hath taken Holy Orders, he may have 
the Addition of Clerk. 
4. © Neoman.in legal Underſtanding is chiefly a Freeholder that « : Inſt. 668. 
may ſpend Forty Shillings per Annum. This Degree is apply'd only 
to Men, not to Women : But it comprehends all under the Degree of 
Gentlemen, as Citizens, * Burgeſſes, (i. e. Men of Trade) Day-La- * 1 Inf. $0. a, 
bourers, Beggars. | 70-man is generally reckoned a diſtinct Addition 
from Labourer, and of higher Degree]. * Citizen and Burgeſs are * 2 Inſt. 668. 
no ſufficient Additions in Writs, Cc. becauſe they are too general. 
[See of I/rits, Book 4. chap. 4. and the Statute of Additions, 1 H. 5. 
chap. 5. and the Expoſition on the Statute, 2 Trft. 665, Co.] 
The Addition of Eſquire, Gentleman, Yeoman, Gc. is no Part 
of the Name, but Additions at Pleaſure. 
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Of Thoſe that are amongſt the Nobility and Commonalty 
in the Military State. 


x HEN the Courts of Juſtice are open to diſtribute Juſtice of the Mili- 
to all, it is ſaid to be a Time of Peace. But when by In- tary State. 

vation, Rebellion, & c. the peaceable Courſe of Juſtice is ſtopt, then „i. 
it is ſaid to be a Time of War. This ſhall not be tried by a Jury,  _ 
but by the Records and Judges, whether Juſtice at ſuch a 'Time had 
her equal Courſe of Proceeding or no? For Time of War doth not 
only give Privilege to them that are in the War, but to all others 
within the Kingdom. [See Book 2. chap. 2. of Uſurpation.] 

The Military State includes the Soldiery by Land and Sea. But 
it muſt be obſerved, that in Time of War particular Orders are al- 
ways made for the due Order and Diſcipline of Officers and Soldiers, 
bw for the Regulation of the Army and Napy, which we muſt 
conſult upon all Emergencies, and not expect many ſtanding or 
perpetual Laws on that Account. | | 
But it appears in our Books, Y that if any one in Commiſſion in 13 Inft. 52; 
Time of Peace put to Death any Man by Colour of Martial Law, 
it is Murder, and againſt Magna Charta, chap. 29. But 'Temporary 
Acts of Parliament have of late enabled our Kings to hold Courts 
Martial in Time of Peace, (5c. the laſt of which ſhall be men- 
tion'd in its Order, 

The chief Statutes relating to the Army and Navy are as follow: 


By the 7 H. 7. chap. 1. and the 3 H. 8. ch. 5. It is Enacted, That 
if Captain ſhall not have the whole Number of his Soldiers, or not 
pay them their due Wages within fix Days after he hath received 
them, he ſhall forfeit all his Goods and Chattels, and ſuffer Iinpriſon- 
ment. And it is made * Felony without Clerg y for a Soldier (noi be- * 6 Rep. 25. 
| 7 ng 3 Cro. 71. 
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ing a Captain) retained in Wages, or taking any Preſt to ſerve the 
King upon the Sea, or upon the Land beyona-ſea, to depart from 
his Captain without Licence. | See the 11 H. 7. chaps 18. 

By the 2 & 3 Ed. 6. ch. 2. It is Felony without Benefit of Cler- 
gy for a Soldier retained, to depart without Licence of his Com- 
mander; * But this Part of the Act doth extend only to a Soldier 


that departeth after he hath ſerved the King in bis Wars. [See of 
Felony, Book 3. chap. 1.] 


e Officer that receives more Wages for Soldiers than he ought 
and doth not every Month (by a Note in Writing) acquaint the Trea- 
ſurer of the Army with every Soldier's Entry, Death, or Departure; 
ſhall forfeit five Pounds to the King, ſuffer one Month's Impriſon- 
ment, and loſe his Place. [See more in this A& concerning Com- 
miſſioners and Captains, Licences of Soldiers to depart, and concern- 
ing the Puniſhment of a Soldier that makes away his Horſe or Arms. ] 

By the 4 & 5 Ph. & M. chap. 3. F any Perſon being commanded 
to muſter, doth abſent himſelf (having no lawful Excuſe) he ſhall 
ſuffer ten Days Impriſonment, unleſs he will agree to pay forty 
Pounds for a Fine: And if auy Perſon authorized to levy or muſter 
Soldiers ſhall take any Reward to aiſcharge or ſpare any from the 
ſaid Service, he ſhall forfeit ten Times as much as he ſhall ſo take, 
&c. And a Captain or other Officer which doth not pay the Soldier his 
Mages, 8c. ſhall forfeit ten Times as much as he ſhall take, &c. and 
to the Soldier three Times as much as he ſhould have paid to him. 


Offences committed during the Time of Service ſhall be heard and 
determin'd by the chief Commander. 


[See the 31 Eliz. chap. 4. The Puniſhment for Imbezilling the 
| King's Armour, Ordinance, Victuals, (provided for Soldiers) to the 


Value of twenty Shillings.] [See alſo the 9 & 10 V. 3. chap. 41; 
1 Geo. 1. chap. 25, &c.] 


| By the 43 Eliz. chap. 3. The moſt Part of the Juſtices of the 
Peace yearly in Seſſions have Power to charge every Pariſh towards 
a weekly Relief of maimed Soldiers and Mariners. 

A Soldier or Mariner that begs, or counterfeits a Certificate of 
his chief Commander, ſhall ſuffer Puniſhment as a common Rogue: 
[Sce the 12 Jun. chap. 23.]J ct | 

By the 3 Jac. 1. chap. 4. F any one goeth beyond-ſea, to ſerve fo- 
reign Princes, not having taken the Oath of 3 before he 
goes, it is Felony. [See 12 Ann. Sefſ 2. ch. 11. and ſee of Felony, 
Book 3. chap. 1.) If he is a Gentleman or Officer that is going to 
ſerve a foreign Prince; he muſt be bound with two Sureties not to 
be reconciled to the Pope, or to conſent to any Conſpiracy againſt 


the King; or elſe it is Felony. [See 7 Geo. 1. chap. 6, poſt. For the 
Puniſhment of Soldiers of the Popiſh Religion. 


See the 1 ; Car. 2, chap. 6. 13 & 14 Car. 2.ch. 3. 15 Car. 2. ch. 4. 


1 Geo. 1. chap. 14. Concerning the Militia, or for Ordering the 
Forces in the ſeveral Counties of this Kingdom. | 


See the 13 Car. 2. chap. 9. 3 Geo. 1. chap. 13. 6 Geo. 1. chap. 19. 
1 Geo. 2. chap. 9, 14. For the Orders for the better Government 
of the Navy, Ge. e | 
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By the 29 Car. 2. chap. 3. Soldiers in actual Military Service, and 
Mariners at Sea, may diſpoſe of their Perſonal Eftates, as before the 
making of that Act, with Reſpelt to their Nuncupative Wills and Re- 
cocations of Mills in Writing. | See the 22 & 23 Car. 2. chap. 23. 

By the 75 Ca. 2. chap. 1. No Soldier ſhall be quarter d 12 any 
Perſon or Inhabitant without his Conſent. And every ſuch Inhabitant 
may refuſe to quarter any Soldier, notwithſtanding any Order what 
ſoever. [See the Petition of Right, 3 Car. 1. chap. 17.] 


Sce the 5 & 6 V. & M. chap. 25. 11 & 12 . 3. chap. 7. 10 Ann: 
chap. 10. and 4 Georg. 1. chap. 11. 6 Georg. 1. chap. 19. For Trial of 
Crimes and Miſdemeanors at Sea. [See Book 4. chap. 1. Of the Ad- 
miralty Court, in fine; and of the Court by Commiſſion according to 
28 H. 8. chap. 15.] | 


By the 7 & 8 W. z. chap. 21. All 1 Seamen are exempted 
from ſerving upon Juries, or in the Militia, or in any Pariſh O 
fice, unleſs They declare Themſelves willing 10 ſerve. [See further 
for the Increaſe and Encouragement of Seamen in this Statute. ] 


[See the 8 G9 V. z. chap. 23. 2 Ann. chap. 6. 4 & 5 Ann. ch. 9. 
Concerning Apprentices to Seamen. See the 9 (5 10 ,. z. chap. 41. 

46 5 Ann. chap. 16. 1 Geo. 1. chap. 25. 1 Geo. 2. chap. 9, 14. Con- 
cerning Seamen's Wages, Oc. And Diſturbances by Seamen on Pay- 
days, Gc.] 


By the 10 & 11 W. 3. chap. 11. Officers and Soldiers who ſerved 
King William, may exerciſe Trades. [See 12 Ann. chap. 13.] 

By the 1 Ann. chap. 9. Captains and Mariners belonging to Ships, 
deſtroying the ſame to the Prejudice of the Owners or Merchants, 
ſhall ſuffer Death as Felons. [See 12 Ann. SI. 2. chap. 18. 5 Geo. 1. 
chap. 22. and Felony, Book 3. chap. 1.] 

By the 12 Ann. chap. 3. Soldiers, Mariners or Sea-faring Men 
wandering abroad and begging, ſhall be deem d Rogues and Beggars, 
unleſs licenſed by ſome Teſtimonial or Writing under the Hand and 
Seal of ſome Juſtice of Peace, ſetting forth the Time and Place of 
his or their Landing, and the Place to which they are to paſs, and 
limiting the Time for ſuch their Paſſage. 

| * 2 Geo. 2. chap. 36. for regulating Seamen in Merchants Sea- 
ice. 


See 1 Georg. 1. chap. 47. The Puniſhment of ſuch as endeavour 
to perſwade Soldiers to deſert. 

See 3 Georg. 1 ch. 13. [7 Geo. 1. ch. 21. 10 Geo. 1. Ch. 17. 5 Geo. 2. 
ch. 20.] For the better Regulating of Pilots for Conducting Ships 
from Dover, Deal, and the Iſle of Thanet up the Rivers of Thames 
and Medway. _ | 

I hinted before, that there were Temporary Acts made from Time 
to Time to enable the King to hold Courts Martial in Time of 
Peace as well as War. Accordingly with other Matters relating to 
the Army. 


By the 6 Geo. 2. chap. 3. Care is taken For Puniſhing Mutiny 
and Deſertion, -and for the better Payment of the Army, and their 
Omarters; and hereby the King is enabled to grant Commiſſions, &c. 
to call a Court Martial, &c. As alſo by that Act buying a Soldier's 

| Arms, 
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Arms, Gloaths, Furniture, &c. belonging to the King, defiroving any 
Game, Ponltry, Fiſh, or any Game of the Ring is puniſhable. 
And Proviſion is made by the ſaid Act againſt Soldiers of the Po— 
piſh . Religion. Concerning the Quarters of Soldiers in publick 
Houſes and in private Honſes with the Owners Conſent, Payment 
For their Oparters, Carriages of the Forces upon their March, Pro- 
tettion from Arreſt of the Perſon of a Soldier in Civil Canſes, &c. 
and the Authority and Duty of the Juſtices of the Peace, Conſta- 
bles, &c. is thereby declared. 

But this Act does mot exempt Officers or Soldiers from the ordinary 
Proceſs of the Lato, nor extend to the Militia. This Act ends the 
Twenty-fifth of March, 1734. [Sce Of Felony, Book 3. chap. 3.] 


» 2 Inſt. 597- b No One above the Age of 60 ought to be preſſed for a Soldier, 


CHAP. VL 


Of a Perſon as Maſter of a Family, Husband or Wife, 
Parent or Child, Anceſtor or Heir, Landlord or Te- 
nant, Guardian or Minor. 


AVING ſhewn a general Diviſion of Perſons in Reſpe& of their 
Cicil Capacities, as the King and Subject; and of Swbjetts, as 

they are either of the Clergy or Laity, Nobility or Commonalty, or 
of the Military State: I procecd to give an Account more particu- 


larly of Perſons that are in Cipil or Relative Capacities; as a Maſter 


of a Family, Husband or Wife, Parent or Child, Anceſtor or Heir, 
Landlord or Tenant, Guardian or Minor. And, then in the next 
Chapters of this Book, I ſhall give an Account of ſome Publick Of- 
ficers, and of Corporations, which are particular Perſons in the Eye 
of the Law, and ſo conelude my Obſervations upon the e Object 

of our Laws, (is.) The Perſons in our Commonwealth. 
A Perſon therefore in a Civil Capacity may be further conſidered, 
Of a Maſter I. As a Maſter of a Family; where I ſhall underſtand the Word 
of a Family.” Family in a large Signification, including not only the Kindred, but 
Apprentices and Servants, under the Maſter of it. | 
1. As for the Kindred. The Maſter of a Family may be conſi- 
dercd as his Kindred are related to him, tho' not of the ſame Houſe: 
« 11nfſt. 23. b. Kindred arc a certain Body of Perſons, of Kin to each other, © The 
Kindred is diſtinguiſh'd by Lines either Aſcending, Deſcending, or 
Collateral, with Reſpe& to him. The aſcending Line is from Son 
to Father, and ſo directly upwards. The deſcending Line is from 
Father to Son, and fo directly downwards. The collateral Line is 
between Brothers and Siſters, and the reſt of the Kindred upwards 
and downwards, a-croſs and amongſt themſelves. Now to know the 
Degrees of Kindred, there are four Rules; 1. 4 Perſon added to a 
Perſon in the Line of Conſanguinity maketh a Degree. As in the 
aſcending Line, take the Son and add the Father, and it is one De- 
gree aſcending; then add the Grandfather, and it is a ſecond Degree 


3 | aſcending. 
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Ch. 6. Laws of | England. 


i. 


aſcending. 2. If their are many Perſons, take away one, and you 


have the Number of Degrees. For if there are four Perſons, it is 
the third Degree; if five, four Degrees. As in the deſcending Line, 
take the Father and add the Son, and it is one Degree; then take 
the Son and add the Grandchild, and it is the ſecond Degree, Gc. 
wherein obſerve that the Father, Son and Grandchild, tho' three 
Perſons, yet make but two Degrees. 3. In every Line the Perſon 
muſt be reckoned from whom the Computation is made. For Example, 
If the Queſtion is in what Degree the Sons of two Brothers ſtand, 
we muſt begin from the Grandfather and deſcend to one Brother, 
which is one Degree; then deſcend to his Son, which is a ſecond De- 
gree; then deſcend again from the Grandfather to the other Brother, 
which is one Degree; then deſcend to his Son, which is the ſecond 
Degree. Thus reckoning the Perſon from whom the Computation 
is made, it appears there are two Degrees, and that the Sons of two 
Brothers are diſtant from each other two Degrees. For in what De— 
gree either of them is diſtant from the common Stock, the Perſon 
from whom the Computation is made, they are diſtant betwixt 
themſelves in the ſame Degree. This is the Way when the Kindred 
are equally diſtant from the common Stock. But if they are not 
cqually diſtant, then, 4. In what Degree the moſt remote is diſtant 


From the common Stock, in the ſame Degree zhey are diſtant betwixt 


themſelves; and ſo the moſt remote maketh the Degree: Thus I 
and the Grandchild of my Uncle are diſtant in the third Degree; 
for the Grandchild of my Uncle is diſtant three Degrees from my 
Grandfather, the neareſt common Stock. 


The Common Law agrees in its Computation with the Civil and 


Canon Law as to the right Line; and only with the Canon Law as 
to the collateral Line. [See my New Iuſtitute of the Civil Law 
with Notes, &c. Book 1. chap. 2.) 
2. Apprentices and Sroants may be under the Government of 
the Maſter of the Family. 

1. Apprentices (from Apprendre, to learn) ſignify thoſe that are 


bound by Indenture (with their own Conſents, or by the Agreement 


of their Friends) to ſerve Men of Trade, (5c. for certain Years, upon 


Condition that the Maſter ſhall in the mean Time inſtruct them in 


their Art or Miſtery. 


By the 5 Eliz. chap. 4. 9. 43- Apprentices ſhall be bound by their 
Tndentures, notwithſtanding their Non-age of Twenty-one Tears, 


They ſhall be bound by their Indentures to ſerve their Maſters, ſo 
as to be puniſhed for Misbehaviour, &c. but not to entitle the Maſter 
to bring an Action againſt them for Breach of Covenant; 4 except in 
London, where the Apprentice is above fourteen Years of Age. But 
it hath been adjudged, © that, notwithſtanding the Cuſtom, a colla- 


teral Covenant ſhall not bind an Infant. Some Friends are uſually 


bound for the Apprentice in the Country. [See 8 477. chap. 9. Con- 


cerning Rates on Monies given with Clerks and Apprentices, (5c.] 


Apprentices to Trades and Husbandry ought to be regulated by 


the 5 Elis. chap. 4. where it is ſet forth, Vo may take Apprentices, 


and ho not. | But fee 5 & 6 V. & A. chap. 3. relating to Weavers 
of Cloth, Gc.] ho. ſhall be compelled to ſerve in Trades: The Mau- 
II ner 


4 Danvers 
Abr. Tir. 
Cuſtoms of 
London,a>:, 
© 1 Cro. 652. 
3 Cro. 179. 
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FO An Inſtitute of the Book I. 


| WE 2 


ner of Puniſhing and Diſcharging of Apprentices; and How long 
they miſt ſerve. Therefore ſee at large 5 Eliz. chap. 4. 
Upon this Statute 9. 35. there have been frequent Debates, as 70 
the Manner of Puni ſbing and Diſcharging of N For up- 
on that Section it is queſtion'd, whether four Juſtices in open Seſ- 
ſins have not Power of Diſcharging Apprentices upon Complaint of 
the Maſter, as well as upon Complaint of the Apprentice? tho the 
Statute faith, / Default ſhall be Found in the Apprentice, then the 
ſaid Fiftices, &c. ſhall cauſe ſuch due Correttion and Puniſhment to 
be miniftred to him, as by their Wiſdom and Diſcretion ſhall be 
f 1 Saund. fhonght meet. f But it is genetally allow'd in Practice, that at their 
31+ ., Difcretions, they may corrett or diſcharge him by Original Order. 
| Mod. 55 And it ſeemeth that by the 7 Fac. 1. chap. 4. one Juſtice of Peace 
may ſend him to the Houſe of Correction as an idle and diſorderly 
Perſon, if the Apprentice is in Fault, tho this cannot be done by 
the 5 Ez. | 
There have been alſo many Debates upon 9. 31. of that Statute, 
where it is made unlawful for any Perſon to exerciſe any Craft or 
Miſtery now uſed, (vis. at the making of 5 Elis. chap. 4.) excepr 
they have been brought up therein ſeven Tears as an Apprentice, 
&c. or to ſet any Perſon on Work in ſuch Miſteries, except he ſhall 
51, Rep 53, Have been as an Apprentice, as aforeſaid, &c. 8 Now at the Com- 
0b. 211 mon Law any one might uſe what Trade he pleaſed: But to pre- 
99:40 vent Unskilfulnefs in Trades, the Statute of the 5 Elis. chap. 4. 
was made to reſtrain them. It is allowed that ſeven Years Service 
required in any Craft or Miſtery, does not extend to the getting 
of a Livelihood by meer Labour, where there is no Craft or Mi- 
b 1 Ventr. ſtery, And it is faid, h That tho' Brewers and Bakers require Skill, 
326, 346: yet they are not within the Act. And it hath been adjudged, that 
g Rep. 1 29, a Perſon ſerving as an Apprentice for feven Years (though not 
130. bound) may exerciſe his Trade, and fet others to Work therein: 
In ſhort, this Clauſe is not to be favoured any further than the 
Words do expreſly direct; and therefore the Statute extends to 
Crafts and Miſteries then uſed, at the making of the AR, and not 
to new Arts and Miſteries ſince invented, for the Words are Craff, 
Miftery, or Occupation NOW fea, &e. [See 11 Rep. 54. 
It muſt be expreſly proved, that he that did not ſerve as an Ap- 
prentice, did himſelf work at the Trade in a Corporation or Mar- 
ket-Town, or ſet others to work, and make Gain by it: For the Act 
i 1 Ventr. 5. does not extend to! Villages, or forbid any one to exerciſe a Trade 
k 8Rep.129. K privately in his Family, as to bake, brew, trim and ſhave, gc. 
11 Rep. 54 The Penalty in this Clauſe of the Act is to be recovered by Indict- 
14. ment or Information (but without Coſts) in the proper County where 

the Offence is committed, according to the 31 Phi ch. 5. 21 Jac. 1. 


a os 9, chap: 4. But theſe Statutes do not extend to an Action of Debt; 


1 Lev. 249. for that cannot be brought before ſuch Juſtices as are named in the 


2 Lev. 204. Act; whereby the Statutes may be eluded. = Hep 25 | 
1 7 # Ar Apprentice cannot be ſent out of Eugland, unleſs the Na- 
f 134 * oy l ; 5 
ture of his Service does require it. = 
As an Apprentice cannot be made without Writing, ſo he can- 
" Dalt.ch.58. not be n diſcharg'd by his Maſter without Writing under his Hand, 
pag 121. and with the Allowance of one Juſtice, | 
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Ch. 6. Laus of England. | 51 


If any Maſter dies, the Apprentice goes to the Executor or Admi- 
niſtrator, to be maintain'd, it there be Aſſets. But the Executor, Gc. 
may bind him over to another Maſter for the remaining Part of his 
Time. ® By the Cuſtom of the City of London, an Apprentice may * Danvers 
be turned over from one to another; and he to whom ſuch Appren- &Þ7: Tic. 
tice is turned over, may have an Action of Covenant on Breaches aſ- | poor way 1 
ſign d. And in London, if a Maſter ſhall refuſe to make his Appren- Quzre & 
tice free when the Term of his Apprenticeſhip is expired, the Cham- „ Barker 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the Shower a. 
contrary. [See the Court of the Chamberlain, &c. Book 4. chap. 2. 

In other Corporations the Apprentice may have a Mandamus out of 
the King's Bench, directed to the Mayor, &c. to make him free, if 
the Maſter refuſes to do it. It is alſo the Cuſtom of London, That 


an Apprentice educated in one Trade may uſe Another. 


By the 22 H. 8. chap. 4. The Fees for Entry of an Apprentice 
into a Fellowſhip, are ſettled, together with the Fees for Entry of 
his Freedom. Chap. 5. 

By the 28 Hf. 8. chap. 9. No Apprentice or Fourneyman ſhall be 
reſtrained to uſe their Trades, by Oath or Bond after His Appren- 
ticeſhip or Term expired, &c. [Sce 1 Dan. Abr. 735.] 


Perhaps he may be reſtrain'd by Bond, &5c. not to exerciſe his 
Trade in a P particular Place. | Oz. and ſee Of Corporations, ch. 8.) » 11 Rep. 55, 
See alſo the Caſe of Cheſman verſus Nainby in Parliament, 41270 35: 
1727. that an Apprentice, who is taken without Money, may be ! Cre. — 
bound to pay a reaſonable Sum of Money, in Caſe ſhe inſtruct Hob. 285. 
others, or ſet up within Half a Mile of her Miſtreſs. ] 3 Lev. 242, 
See the 5 Elis. ch. 5. Concerning Apprentices to Owners of Ships ” 
and Veſlels, or Houſholders, uſing the Trade of the Sea by Fiſhing, 
c. 1 Fac. 1. chap. 16. Concerning Apprentices to Wherrymen and 
Watermen. And for Binding poor Boys Apprentices to the Sea-Ser- 
vice to Maſters of Veſſels, Gc. See the 2 Ann. chap. 6. And the 
4 Geo. 1. chap. 11. Where any Perſon of the Age of Fifteen, and 
under 'I'wenty-one, is willing to ſerve in any of the Colonies or 
Plantations in America, &c. In the Act For further preventing 
Robbery, Burglary, and other Felonies, &c. 
See 43 Eliz. chap. 2. 1 Fac. 1. chap. 25. 7 Fac. 1. chap. 3. 8 & 9 
V. z. chap. 30. For poor Apprentices bound out by the Church- 
wardens and Overſeers. 
See 1 Car. 1. chap. 4. Whereby Churchwardens and Overſeers of 
the Poor are impower'd to ſet up any Trade for ſetting the Poor of 
the Pariſh to work. 15 Car. 2. chap. 15. Of Apprentices to Hemp- 
Dreſſers, and making Cloth of Hemp, Nets, and Tapeſtry-Hangings. 
4 & 5IW. G M. chap. 23. Where any inferior Tradeſmen, Appren- 
tices, (5c. thall hawk, fiſh or fowl. 10 11 V. z. chap. 11. 12 Jun. 
chap. 13. Concerning disbanded Soldiers that may ſet up Trades. 
12 Ann. chap. 18. Concerning Apprentices, &c. to Perſons that come 
into a Patiſh by Certificate. 12 An. Sep. 2. chap. 23. Concerning 
Vagrants, Oc. 1 Ceo. 1. chap. 41. For giving Liberty to Perſons to 
work who have ſerved their Apprenticeſhips to the Woollen Manu- 
facture in Colcheſter, &c. | 
[See Daliou's and Nelſon's Office and Authority of Juſtices of 
Peace, Tit. Apprentices per Tot. 
2, Servants arc either Menial or not Mental. | 
H 2 1. Meniat 
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An Inſtitute of tbe Book I. 


F. N B. 168. 


1 Inſt. 42. b. 
Noy's Max. 
91. 


1ſi, and have farther Puniſhment as the 


- 


1. Menial Servants are the Domeſticks living (infra Mania) 
within the Walls 'of the Houſe. i _ | 
Alk one retains a Servant generally without expreſſing any Time, 
the Law ſhall conſtrue it to be for a Year, and according to the 
Statute. [See the 5 Elis. chap. 4.] TORRE 
The following Statute pony, Servants to ſerve, puniſhes Servants 
that Aault their Maſters, prohibits Maſters from Putting away Ser- 
vants at Pleaſure, and Servants from Departing at Pleaſure. 


- 
= 


By the 5 Eliz. chap. 4. Perſons unmarried, or under thirty 
Tears of Age, tho' married, are compellable to ſerve one Tear at 
leaſt, in the Arts of Clothier, Taylor, Shoemaker, Baker, Brewer, 
Glover, &c. if brought up in any of the ſaid Trades for three Tears, 
&c. and npor Requeſt of any Perſon uſing, the ſame, ſhall not refuſe 
to ſerve for the IVages limited by the Statute. h. 4. and 5. Others are 
compellable to ſerve in Hnsbandry by the Tear. g. 7. Alſo unmar- 
ried IWomen out of Service may be compell'd to ſerve by the Tear, 
Mech, or Day, for ſuch Mages as two Fuſttices of Peace, &c. ſhall 
think fit, on Pain of Impriſonment. 9. 24. | 

If any Servant make any Aſſault pon his Maſter, Miſtreſs, or 
Qverſecr of him or his Work, he ſhall be ay th we for one Tear or 


| uſtices in open Seſſions 
Hall think convenient. F. 21. 


Apprentices and Servants may be corrected with Moderation by 
their Maſters. | 


A Servant cannot be put away before the End of his Term with- 
out & Onarter's Warning, unleſs for ſome reaſonable Canſe to be 
allow'd by a Fuſtice of Peace, &c. g. 5. And none ſhall put awa 
any ſnch Servant at the End of his Term, without a Owarter's 
Warning, unleſs upon Cauſe to be allow'd' as aforeſaid. g. 6. 


[Ou If this Clauſe extends to common hir d Perſons, tho' the 


common Practice ſuppoſes it t | j; 
Ik a Servant retaind for a Year falls ſick, 6c. the Maſter cannot 


put away his Servant, or abate his Wages. 


And no Perſon retained, ſhall depart from his Maſter before the 
End of the Term, unleſs for ſome reaſonable Cauſe to be allow'd as 
oforeſaid, or at the Hud of his Term without a Qyarter's Warning, 


' upon the Penalty of Impriſonment. 9. 5,6, 9. 


r F,N.B.168. 


If a Servant ſhall refuſe to do his Service, this is a Departure in 
Law, altho' he continue with his Maſter. | 

r It is a reaſonable Cauſe of Departure from Service, if the Ser- 
vant is not allow'd ſufficient Meat, Drink, Gc. or if the Maſter's 
Wife beats him. | ROY. 

If a Woman that is a Servant doth marry, yet ſhe muſt ſerve out 
her Time, and her Husband cannot take her out of her Maſter's Ser- 
vice. And if a Woman being with Child of a Baſtard, procures her 
ſelf to be retain'd with 'a Maſter, who knoweth nothing thereof, or 


if ſhe be begotten with Child during her Service, this is a reaſonable 


Cauſe why the Juſtices ſhould diſcharge her from her Service ; 
for ſhe hath made her ſelf uncapable to ſerve any longer, If a 


1 Man 
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Party grieved. g. 13, 14. 
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—— 


Man retains a Servant for ten Pounds per Aunum, and he departs 
within the Year, he can have no Wages. And if Wages are to ' Noy's Max. 
be paid Half-yearly, and the Maſter dies after the firſt Half-year, 9* | 
the Servant ſhall have Wages only for the firſt Half. year. [See of 
Wages, infra. L2H -v1; | | 

A Servant, when his Maſter is dead, is legally diſcharged. 

t If a Servant damages my Goods by his Negligence, an Action 5 Rep. 14 
of the Caſe lieth againſt him. 


By the 33 H.6. chap. 1. 4 Remedy is provided againſt Servants 
that imbezil their. Maſter's Goods after their Deaths. See the 21 
II. S. ch. 7. and'Grand Larceny, Book 3. ch. 1. u Where Servants 3 Inf. 105. 
imbezil their Maſters Goods, or ſteal from their Maſters to the Value | 
of forty Shillings, Gc. 12 Amr. ch. 7. concerning Apprentices. Sec 
for the Settlement of Servants in Pariſhes, Tit. Overſeers of the Poor, 
chap. 7. poſt. And ſee more of Servants, infra.] | 


Servants wot Menial, or nor Domeſticks, are Laborers, who not f 
having a ſufficient Eſtate to live upon, and not imploy'd in any Art, 
are * compellable to ſerve. * EN.B.168. 
The above-mentioned Statute of the 5 Eliz. chap. 4. ſhews, with | 
reſpect to Laboxrers, | 
Who ſhall be copelled to ſerve, ſettles Wages of Servants and 
Labourers, puniſhes Labourers that aſſault their Maſters, puniſhes - 
a Departure from their Work without Cauſe. For All Perſons 
meet for Labour ſhall be compelled to ſerve by the Day, in the time 
of Hay or Corn Harveſt, F. 22. 8 
Concerning the J/ages of Servants, Labourers, Artificers, Huſ- | 
bandmen, or Apprentices of Husbandry, The aforeſaid Statute 
cnacs, That | 2 | 


Their Wages ſhall be afſefſed Nearly at every Eafter-Sefſions, &c. 
6. 15, 16. [See the 1 Fac. 1. chap. 6. By which Statute, The Shc- 
riff, &. ſhall cauſe the ſaid Rates to be proclaimed.] None ſhall 
give greater Mages than thoſe rated as aforeſaid, in pain of five 
Pounds, and ten Days Impriſonment. g. 18, 19. And every Retainer, 
or Payment, or Il riting contrary to the true Meaning of the Act, 
to be void. But a Maſter may reward .a Servant as he pleaſes. ſo 
as it be not by May of Contratt. 5. 20. | 


Y It is ſaid, That the Statute does not extend to the Wages of ? Jones (Th.) 
Coachmen, Footmen, or other Servants than in Husbandry, &c. “ 


IF any Labourer ſhall make an Aflault porn his Maſter, or the 
Ocerſeer, he ſhall ſuffer as Servants mating ſuch Aſſault. G. 21. | 

Every Artificer, or Labourer, that ſhall be retained for Building, 
or Repairing, or for any other Work done by the Great, ſhall not de- 
part ſrom the ſame before the Finiſhing thereof, unleſs it be for Non- 
payment of Wages, or other lawful Cauſe, without Licence, in pain 
of one Month's Impriſonment, and Forfeiture of five Pounds to the 


The Statute of the 5 Elis. chap. 4. and the 43 Eliz. ch. 2, &c. 
are excellent Statutes for the Government of Apprentices, Servants, 
and 


. 


An Inſtitute of the Book . 


and Labourers; but they arc not put in Execution as they ought, 
as to the Ability of Parents of Apprentices, Teſtimonials, Rates for 
Wages, Workers in Harveſt, Gc. which makes Servants intolerably 
inſolent. | 
: 1 Mod. 78. 2 The Teſtimonial concerts only hired Servants in Trades and 
Hetl. 164. Husbandry. 


By the 2 & 3 Ed. 6. ch. 15. Artificers, Normen and Labourers 
that conſpire together concerning their Mork or Wages (as Viftuallers 
conſpiring to fel at unreaſonable Prices) or not to meddle with one 
another's Work, or finiſh what another hath begun, &c. forfeit ten 
Pounds. [See 1 Ann. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture. |] 


See the 7 Ann. chap.12. Concerning the Servants of Ambaſſadors. 


There are ſome common Caſes neceſſary to be known concerning 
S:reants, in a more particular Manner; which may be applied partly 
to Apprentices, as alſo to Stewards and Bailiff. Therefore, 
Let us ſee what the Maſter may do Aainſt others with reſpect to 
his Servant, and how a Servant may charge his Maſter by his Act. 
1. The Maſter may maintain the Cauſe of his Servant againſt an- 
Rep. 113. other, * He may have an Action of [Treſpaſs for the Battery of his 
1 Rep. 130. Servant; but then it muſt be alledg'd, That by Reaſon of ſuch Bat- 
tery he loſt his Service: For otherwiſe the Servant muſt bring the 
Action. A maſter may al ſo juſtify an Aſſault and Battery in Defence 
of his Servant; for otherwiſe he might loſe his Service; as a Ser- 
vant may juſtify an Aſſault and Battery in Defence of his Maſter. 
If a Servant rides upon his Maſter's Horſe to do an Errand, and 
the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 
o Do&. and forfcited for Non-appcarance of the Servant, d the Maſter ſhall have 
Stud. _ an Action of Treſpaſs againſt the Officer that attach'd him. 
ch. as S If my Servant is travelling upon my Horſe, about my Buſineſs, and 
comes to a Common Inn, and delivercth the Horſe to the Hoſteler, 
© $ Rep. 32, and it is ſtolen; the © Maſter ſhall have an Action againſt the Inn- 
33. keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in 
any other Place out of the Inn. 
e Latch 1271 If a Servant is robbed on the Highway, of the Maſter's Money, 
2 Roll. Abr. the Maſter being abſent; the Maſter or the Servant may bring the 
8. 142. Action againſt the Hundred; and the Maſter may be a Witneſs to 
3 Cro. 37, prove the Delivery of the Money to the Servant before the Rob- 


356. bery, though he brings the Action in his own Name. [See of Rob- 
bery, Book 3. chap. 1.] 
e 1 Roll. If my Servant is cozened of my Money, ©I may have an Action 
98. 


4 Com hus of the Caſe againſt the Perſon that cozen'd him. 


If a Servant that keepeth the Maſter's Shop, or uſeth to ſell for 
tNoy's Max. him, give away the Maſter's Goods, the f Maſter may have the 
94- Action againſt the Receiver. 


Kite 37t- The Maſter alſo may have an Action againſt one that entices a 
s F. N. B. Way his Servant, or s hircs him, knowing him to be his Servant. 
167, 168, "Theſe Actions the Maſter may have Againſt others, in reſpe& of 
3 Lev. 63. his Servant. | 
2. On the other Side, The Maſter may be charged for the Act of 
the Servant, (vis. ) by his Offence or Wrong, Contract or Negligence. 
: 
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1. As to Offences and Wrong, h An Innkeeper ſhall be charged * 8Rep. zr, 
to anſwer Damages for Theft committed by His Servant or any?“ 
other, upon one that lodgeth in his Inn as his Gueſt, though the 
Innkeeper is not particularly truſted with them; not if the Gueſt 

is robbed by his own Servant, or Companion; for hete the Inn- 

keeper was in no fault. If a Man is robbed in a private Family, or 

Tavern, by one of the Servants, or by any other, the Maſter is not 
chargeable: Neither is the Maſter chargeable, if his Servant ſtcals 

the Goods of one of the ſame Town that lieth in the Inn, who 

was not a Traveller. 1 

Action of the Caſe lies againſt the Maſter for Damage i done Pr. & Stud. 
by his Dog; eſpecially if he was ſet on by his Servant. 1 

In Kk 'Freſpaſs, or Felony, the Maſter hall be charged Crimi- Noy's Mas. 
nally for his Servant's Act, if the Servant did it by his Maſter's Ar $44 
Command. e e „ The 

If a Vintner's Servant ſells Corrupt Wine to the Myong and In- Dial. a eh 42. 
jury of another, an Action of the Caſe lies only againſt the Maſter; * 35 
tho' the Maſter did not command the Servant to ſell to that parti- 
cular Perſon. For he acts but as a Servant. 

m If a Maſter commands his Servant to diſtrain, and he rides ® Kitch. 572. 
upon the Diſtreſs, ec. the Servant only ſhall anſwer for ſuch A- 
. » 
2. As to Contracts; if a Maſter * 17 to an Act done by his - Noy'sMax. 
Servant, it ſhall be ſaid to be the Maſter's Act; as in borrowing or 93, 94. 
receiving of Money, &c. Whatſoever comes within the Compaſs 
of a Servant's Briſineſs, the Maſter ſhatl be chargeable therewith, 
as of his Command, and ſhall likewiſe haye Advat tage of the ſame 
gamſt others. ® But if a Servant borrows Money in his Maſter's e Dr. stud. 
Name ot takes it up of a Creditor of his Mafter's without Order, pern 
that does not bind the Maſter. 5 5 * 

P If my Servant ſells my Horſe or other Goods in a Fair or e Roll. 
Market with ſeveral Faults, which I knew of, the Buyer can have Rb. 

acted 7 3 . 4. | 3 | . | | Itch. 370. 
no Action againſt me the Maſter, unleſs I bid my Servant ſell to 15 
that certain Perſon. thy 

q If a Servant makes a Contract in his Maſter's Name, the Con- «Dr. & stud. 
tract ſhall not bind his Maſter, unleſs it were by his Maſter's Com- * ch. 42. 
mand or Aſſent. But if one hath a known Bailiff who uſed to ſell 8 8 
the Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, 

85 this is a good Sale, tho' the Bailiff had no ſpecial Warrant 
to ſell them. | 5 TY 

r If my Servant lets a Leaſe of my Land for Years, reſerving Rent * 1 Roll. 
to me; and warrants it free from Incumbrances when it is incumbred, 225 ; 
the Action lieth againſt the Servant, not againſt the Maſter ; for it 
was the Warranty of the Servant, who excceded his Power. 

If a Man ſends his Servant to a Fair gr Market to buy for him Pr. & stud. 
certain Things, tho he doth not command him to buy of a certain u, 
Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if he % ' 
buys of any one; but if the Servant in that Caſe buys them in h is own Kucb zr. 

ame, 
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7 


rotrahi*ny, ct mdndaro equifararuy. 1 loft, 245. a. 28 a. 


> „ per al; 
. ranbabi-te 


9 Rep. 106. 


Jagit fer ſe, Inſt. 258, a. 4 loſt. 199. 10 Rep. zz. 
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and Labourers; but they are not put in Execution as they ought, 


as to the Ability of Parents of Apprentices, Teſfimonials, Rates for 
Wages, Workers in Harveſt; Gc. which makes Servants intolerably 
inſolent. | a: 
* 1 Mod. s. 2 'The Teſtimonial concerns only hired Servants in Trades and 
Hetl. 164 Husbandry. | 


By the 2 & 3 Ed. 6. ch. 15. Artificers, Workmen and Labourers 
that conſpire together concerning their Work or Mages (as Viftuallers 
conſpiring to ſell at unreaſonable Prices) or not to meddle with one 
another's Work, or finiſh what another hath begun, &c. forfeit ten 
Pound. [Sce 1 Ann. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture. ] 


See the 7 Ann. chap. 1 2. Concerning the Servants of Ambaſſadors. 


There are ſome common Caſes neceſſary to be known concerning 
$:reants, in a more particular Manner; which may be applied partly 
to Apprentices, as alſo to Stewards and Bailiffr. Therefore, 

Let us ſee what the Maſter may do 4gainft others with reſpect to 
his Servant, and how a Seroant may charge his Maſter by his Act. 

1. The Maſter may maintain the Cauſe of his Servant againſt an- 

*9Rep. 113. other.“ He may have an Action of Treſpaſs for the Battery of his 

ic Rep. 139. Servant; but then it muſt be alledg'd, That by Reaſon of ſuch Bat- 
tery he loſt his Service: For otherwiſe the Servant muſt bring the 
Action. A maſter may alſo juſtify an Aſſault and Battery in Defence 
of his Servant; for otherwiſe he might loſe his Service; as a Ser- 
vant may juſtify an Aſſault and Battery in Defence of his Maſter. 

If a Servant rides upon his Maſter's Horſe to do an Errand, and 
the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 

o Dodd. and forfeited for Non- appearance of the Servant, b the Maſter ſhall have 

| 2 17 an Action of Treſpaſs againſt the Officer that attach'd him. 

bz #4” f my Servant is travelling upon my Horſe, about my Buſineſs, and 
comes to a Common Inn, and delivereth the Horſe to the Hoſteler, 

es Rep. 32, and it is ſtolen; the © Maſter ſhall have an Action againſt the Inn- 

33+ keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in 
any other Place out of the Inn. | 

4 Latch 123. © If a Servant is robbed on the Highway, of the Maſter's Money, 

2Roll. Abr. the Maſter being abſent; the Maſter or the Servant may bring the 

_. 42. Action againſt the Hundred; and the Maſter may be a Witneſs to 

3 Oro. 371, prove the Delivery of the Money to the Servant before the Rob- 


336. bery, though he brings the Action in his own Name. [See of Rob- 
bery, Book 3. chap. 1. 
Roll. if my Servant is cozened of my Money, ©I may have an Action 
. of the Caſe againſt the Perſon that cozen'd him. 


If a Servant that keepeth the Maſter's Shop, or uſeth to ſell for 
fNoy's Max. him, give away the Maſter's Goods, the f Maſter may have the 
Action againſt the Receiver. 

The Maſter alſo may have an Action againſt one that entices a 
F. N. B. Way his Servant, or s hircs him, knowing him to be his Servant. 
167, 168, "Theſe Actions the Maſter may have Againſt others, in reſpect of 
2 Lev. 63. his Servant. | 

2. On the other Side, The Maſter may be charged for the Act of 
the Servant, (viz.) by his Offence or Wrong, Contract or Melee. 

I 1. As 


94. 
Kitch 371. 
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1. As to Offences and Jones, h An Innkeeper ſhall be charged 8 Rep za, 
to anſwer Damages for Theft committed by his Servant or any; 
other, upon one that lodgeth in his Inn as his Gueſt, though the 
Innkeeper is not particularly truſted with them; not if the Gueſt 

is robbed by his own Servant, or Companion; for here the Inn- 

keeper was in no fault. If a Man is robbed in a private Family, or 

Tavern, by one of the Servants, or by any other, the Maſter is not 
chargcable: Neither is the Maſter chargeable, if his Servant ſteals 

the Goods of one of the ſame Town that lieth in the Inn, who 

was not a Traveller. 


nally for his Servant's Act, if the Servant did it by his Maſter's 1 , 
18. 


Command. 7 
If a Vintner's Servant ſells Corrupt Wine to the Il rong and In. Dial. a. eh 32. 
jury of another, an Action of the Caſe lies only againſt the Maſter; Roll. Abr. 
tho' the Maſter did not command the Servant to {ell to that parti- " 
cular Perſon. For he acts but as a Servant. 
m If a Maſter commands his Servant to diſtrain, and he rides Kitch. 352. 
upon the Diſtreſs, &c. the Servant only ſhall anſwer for ſuch A- 
buſe of the Diſtreſs. 3 
2. As to Contracts; if a Maſter u Aorees to an Act done by his n Noy's Marx, 
Servant, it ſhall be ſaid to be the Maſter's Act; as in borrowing or 93, 94 
receiving of Money, &c. Whatſocver comes within the Compaſs 
of a Servant's Buſineſi, the Maſter ſhatl be chargeable therewith, 
as of his Command, and ſhall likewife have Advantage of the ſame 
gainſt others. » But if a Servant borrows Money in his Maſter's * Dr. &Stud. 
Name, or takes it up of a Creditor of his Maſter's without Order, Pial. ach. 42. 
that does not bind the Maſter. | 2 e 
p If my Servant ſells my Horſe or other Goods in a Fair or * 1 Roll. 
Market with ſeveral Faults, which I knew of, the Buyer can have 2: 95 
no Action againſt me the Maſter, unleſs I bid my Servant ſell to © PP 
that certain Perſon. 3 1 
q If a Servant makes a Contract in his Maſter's Name, the Con- « Dr. & Stud. 
tract ſhall not bind his Maſter, unleſs it were by his Maſter's Com- Pialz eh. 42. 
mand or Aſſent. But if one hath a known Bailiff who uſed to ſell N 2 
the Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, ; 
Sc. this is a good Sale, tho' the Bailiff had no ſpecial Warrant 
to ſell them: | "8g | 
H my Servant lets a Leaſe of my Land for Years, reſerving Rent * 1 Rall. 
to me; and warrants it free from Incumbrances when it is incumbred, * 95. 
the Action lieth againſt the Servant, not againſt the Maſter; for it 37 
was the Warranty of the Servant, who excceded his Power. = 
ſ If a Man ſends, his Servant to a Fair qr Market to buy for him Dr. & Stud. 
certain Things, tho' he doth not command him to buy of a certain 1 ow: 
Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if he 2%, 
buys of any one; but if the Servant in that Caſe buys them in his own Kirch zi. 
lame, 


Qui facir per aliung, facit pen ſe. 1 Inſt. 258, a. 4 Inſt. 199. 10 Rep. 35. 


Ne e babitio retrotrapitur, et mdudato equifaratur. 1 loft. 245. a, 258. a. 
9 Rep. 106, | 
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1 Inſt. 2 58 4. 
8 Rep. 85. 


Noy's Max. 
94. 


x Dr. & Stud. 
Dial. z. ch 42. 


Name, not ſpeaking of his Maſter, the Maſter ſhall not be charged; 
unleſs the Things bought came to his Uſe, and he have Notice that 
they do ſo. If a Maſter always gives his Servant Money, he ſhall 
not anſwer for what the Servant buys on Truſt. But if he ſends 
ſometimes on Truſt, he muſt anſwer to his uſual Tradeſmen for 
what is ſo taken up upon Truſt by him. | 

If a Man maketh another his general Receiver, and he receiveth 
Money of a Creditor of his Maſter's, and giveth an Acquittance, and 
doth not pay his Maſter the Money; yet that Payment diſchargeth 
the Creditor, and the Act of the Servant ſhall bind the Maſter : 
But if the Creditor of the Maſter hath taken an Acquittance of the 
Servant without paying the Money, that Acquittance will be no 
Bar to the Maſter, unleſs he made him Receiver by Writing, and 
gave him Authority to make Acquittances, and the Servant ſhews 
that Authority. 

If a Creditor delivers to a Receiver a Horſe, (5c. in Recompence 
of a Debt; that Delivery diſchargeth not the Creditor, unleſs it is 
delivered over to the Maſter, and he agrees to it. For the Receiver 
hath no Power to make ſuch Exchange. But his Maſter might 
have given him a ſpecial Authority. 

t It is regularly true, That when a Man does leſs than he is com- 
manded or authorized, there the Act is void; becauſe the Command 
or Authority was not purſued. But where one doth that which he 
is authorized to do, and more, it is good for that which was war- 
rantcd, and void for the reſt, 

3. Maſters may often ſuffer for the Negligence of their Servants. 
As ua Maſter ſhall be charged if his Servant, or any of his Family, 
caſt any Thing into the Highway, to the Nuſance of the King's 
Subjects. * If Goods are delivered to the Servant of a Carrier, and 
the Goods are loſt, an Action lies againſt the Maſter. 

If a Smith's Servant pricks a Horſe while he is ſhocing him, 
the Maſter ſhall anſwer for the Damage. 

If a Servant. by keeping Fire negligently, burns his Maſter's 
Houſe and his Neighbour's, here an Action lies againſt the Maſter. 
But if the Servant bears Fire negligently in the Street, and thereby 


the Houſe of another is burnt, there lieth no Action againſt the 
Maſter. But 


By 6 Ann, chap. 31. No Action ſhall be maintained againſt any 
in whoſe Honſe or Chamber any Fire ſhall accidentally begin : Pro- 
wided that nothing there ſhall make void any Agreement between 
Landlord and Tenant. | 

And if any Servant, thro Negligence, fhall cauſe any Houſe or 
Outhouſe to be fired; ſuch Servant being Convitt by Oath. before 


two Fuftices of the Peace, ſhall forfeit a Hundred Pounds to the 


Charchwardens of the Pariſh, to be diſtributed amongſt the Suf- 
ferers ; or upon Non-payment, ſuch Servant ſhall be committed to 
Jome Iork-houſe for eighteen Months, to be kept to hard Labour. 
[Sce the 10 Ann. chap. 14.] 
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a ba 8 lus fit quam fieri debet, videtur etiam ifſum fleri quod faciendum eſt. 
ep: $5.0 - | 


Ch. 6. Laue of England. 57 


- 
—_ "— . * * 


Y If a Servant, Bailiff of a Manor, a Receiver, or a Factor, or 7 11att. 8g. a 
the like Accountant, is robbed without his Default or Negligence, 
he muſt be allowed on his Account by his Maſter ſo much as he 
loſt. But otherwiſe it is of a Carrier; for he hath his Hire; and 
undertaketh thereby the ſafe Cuſtody of the Goods. [See the. 

9 Ann. chup. 10. Concerning the Poſi-Office, and Doc. & Stud. 
Dial. 3. lap, $2. . f. a 7-71: 

'The ? Diſcharge or Turning out of a Receiver, Factor, Attor- * i Inft. 55.6, 
ney, Gc. in their Abſence, is not ſufficient in Law, till they have 
ff. oh I pl tee 1 

II. A Perſon may be Baron or Feme, (i. c.) Huband or Me. Of Husbard 

Husband and Wife are made ſo by Marriage; and therefore it may e. 
be proper to ſet forth, 1. Where Marriages may be Contratted ; 
2, The Fftits of Marriage, with Relation to Husband and Wife; 
3. How Marriages may be diſſoloed; 4. What Rights do accrue to 
Husband or Wife after the Diflolution. . | EE. oa 

1. Il/bere Marriages may be contratted, Eſpouſals go before them. 


of the Age of Conſent, and the Man under that ge. 
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1 . 99 
pet 7965 


2 Conſenſits, non concubitus, facit matrimonium, 1 Inſt. 33. a. 6 Rep. 22, 
ce Maturiora ſunt vota milterum qutampuerorum. 6 Rep. 71. 
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e\ Inſt, 24.4, 
23 5. & 
2 Inſt. 684. 


Vaugh. 205. 
2 Ventr- 9. 
2 Lev. 254» 
3 Lev. 364. 
5 2Inſt. 668, 
683. 

Hob. 181. 

2 Vent. 12. 
2 Lev. 254- 


* 1 Roll. 
340, 357. 


1 1Inſt. 235-4. 
2 Inſt. 687. 


7 Rep. 44. 


The Conſent of Parents is not neceſſary to make the Marriage 
eſtectull. | | : | 

See the 3 H. 7. chap. 2. and the 39 Eliz. chap. 9. For the Penal- 
ty for carrying away a Woman againſt her Will, &c. and Book 3. 
chap. 1. Of Felonies againſt the Body. And fee the 4 & 5 Ph. & 
M. chap. 8. Concerning the taking away Maidens or Women-Chil- 
dren unmarricd within the Age of ſixteen Years, Sc. and Of Of 
fences againſt the publick Peace, Book 3. chap. 3. 


By the 29 Car. 2. chap. 3. No Action ſhall be brought upon any 
Agreement or Conſideration of Marriage, unleſs the Agreement or 
ſome Note thereof, be in Mriting, and ſigned by the Party to be 
charged, &c. | 

As to the Degrees, © all Perſons may lawfully marry, that are 
not prohibited by the Leoizical Degrees, or otherwiſe by God's 
Law; For, | | 


By the 32 H. 8. chap. 38. 2 (God's Law excepted) ſhall 
trouble or impeach any Marriage without the Levitical Degrees. 
[See Levit. 18. and the 28 H. 8. chap. 7. Where the Degrees pro- 
hibited are/mentioned, ] 
. [Therefore the Son of a Father by another Wife, and the Daughter 
of a Mother by another Husband, and ſo e coxverſo, may marry ; 
as alſo Couſin Germans by the ſaid Statute. f So one may marry 
the Wife of his Great Uncle upon the ſame Reaſon. | 
e Note, That tho' the Marriage of the Nephew with his Pather's 
Siſter, and the Mother's Siſter, is forbid in the 18th and 2oth Chap- 
ters of Leowicus, and the Marriage of the Uncle with the Neice is 
not prohibited in expreſs Words; yet the ſame is implicitly prohibit- 


ed, becauſe it comes within the ſame Reaſon, tho' it has been pre- 


tended; that it does not come within the ſame Reaſon ; becauſe 
where the Uncle marries the Niece, both keep the ſame Degree and 
Order according to Nature, which they had before; which the Aunt 
does not in reſpe& of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to her Husband. So if 
you muſt not marry your Brother's Wife, you muſt not marry your 
Wife's Siſter, v. 16. And thus you muſt conclude in like Caſes, 
where-an expreſs Prohibition is on one Side only. But none of theſe 


| Marriages are void in themſelves, but voidable by Sentence in the 


Spiritual Court. h For if a Man takes his Siſter to Wife; they are 
Baron and Feme till a Divorce, and till then the Iſſue are not Ba- 
ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 
Levitical Degrees, i except where God's Law doth Prohibit. There- 


fore where there is a perpetual [yporency, Fear, or Impriſonment, 
where there can be no Conſent, or the Perſon is under Age of Con- 
ſent, or precontratted, or where a Woman hath a Husband living, 


or a Man a Vife living, Cc. in ſuch Caſes the Marriages alſo are 
to be declared void as prohibited by God's Law. In Leviticus it is 
ſhewn what Marriages are unlawful as to Conuſanguinity, (or Kin- 
dred by Blood) and Affinity (or Kindred by Marriage) only; Other 
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Parts of Scripture are to be alledged againſt Marriages upon other 
Accounts. 

The x Loyalty (or Lawfulneſs of Marriage is always to be tried Lat. 134 a. 
by the Biſhop's Certificate, upon an Iſſue, Accoupled in lawful Ma- 5 
trimony or not; as in a Writ of Dower, Appeal, Baſtardy, (5c. But : 
this is ſeldom put in Practice. I But whether a Woman is a Feme * 1 Inſt. 112.4. 
Covert, or whether ſhe is the Wife of 4. or B. is triable by a Jury Salk. 119, 
upon ſuch an Iſſue. Therefore a Marriage de facto, or in Reputa- © 
tion, (as amongſt the Quakers, (5c.) is allowed to be ſufficient to 
give Title to a Perſonal Eſtate; becauſe the Lawfulneſs of the 
Marriage is not in Iflue, or the Point to be tried. For the Iſſue is 
whether a Marriage was contracted betwixt the Parties or not, or 
whether the Parties lived in a married Eſtate, where the Legalit 
of it does not come in Queſtion, As to the Lawfulneſs, the Bithop's 
Opinion, after he hath heard the Cauſe, muſt determine it. [Sce 
of Baſtards, infra.] | 


By the 7 and 8 W. 3. chap. 35. If a Parſon, &c. marries, or 
knowingly ſuffers any other Miniſter to marry any Perſons in any 
Church or Chapel to ſach Parſon, &c. belonging, without Publica- 
tion of the Banns of Matrimony, or without Licence, he forfeits 
One hundred Pounds; and the Man ſo married Ten Pounds ; and 
the Sexton, or Pariſh-Clark, aiding and Ae Five Pounds. The 
ſaid reſpective Forfeitures to be recover d by tion of Debt, &c. 
one Molety thereof to the King, and the other to him that will ſue 
for the ſame. [See 10 Arn. chap. 19.] 


But if the Marriage is once ſolemniz d by one in Orders, it is 

good; notwithſtanding theſe outward Irregularities. | 
2. 'I'he Efetts and Conſequences of Marriage, with Relation to 

Husband and Wife, are 1. That the Husbarzrd and ]/ife are accounted 
to be but m ove Perſon in Law. Therefore a Man cannot n grant * Lit. 168, 
Lands, Cc. to his Wife, during the Coverture, nor any Eſtate or In- 1g 
tereſt to her, nor enter into Covenant with her. But he may by his 123.8. 187 b 
Deed covenant with others for her Uſe, &c. and he may give to her aft. 112. 


by o Deviſe or Will; becauſe the Deviſe or Will doth not take Ef- whe 


fect till after the Death of the Deviſor or Teſtator. [See Of the Me- 1 Inft, 113. b. 


thod of Granting Copy hold E ſtates, Book 2. chap. 1.] Yet if a Feme 

Covert is ſeized of Lands in Fee, ſhe cannot deviſe them to her Huſ- 

band, becauſe at the Time of making her Will, ſhe had no Power to 

diſpoſe of them ; and ſhe being under the Power of her Husband, 

the Law will intend it to be done by Coercion. | See the 34 & 35 

H. S. chap. 5.] They cannot be Witneſles for or againſt each other, 

p except they may be Witneſſes againſt each other in Caſe of High » Raym. x. 

Treaſon for the Sake of the Government, or upon the Statute of 

3 H. q. chap. 2. where the Wife may be Evidence againſt her 4 Huf. * 3 Cro. 488. 

band, for forcibly taking her away and marrying her. 2. The Huf- 2 Ventr. 245: 

band hath Power over his Wite's Perſon, She is ſo much under his ho 93 

Power, that ſhe is diſabled to r Cyntract with any Perſon without den- 

his Conſent, precedent or ſubſequent, expreſs or preſum'd, For tha ft. 112.4 

our Law docs not exclude the Wife from ſing the Goods of her 

Husband, (nay it is * not Felony if ſhe takes them away) yet ſhe *3 Inf. 110 
as I 2 | may 2 Inſt, 13. 
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t x Sid. 109, may not diſpoſe of them, nor pawn them. * If the Wife plays and 


121, 1222? loſes her Husband's Money, the Husband may recover it. But if ſhe 


1 . win at Play, and gives Truſt for the Money won by her, the Huſ- 


Kitch 369, band may recover the Debt. She cannot bind her Husband in Strict- 
18 neſs for Neceſſaries by any Contract, unleſs a precedent or ſubſequent 
Aſſent is proved or 3 But uſually her Contracts are allowed, 

if ſhe buys Goods for her ſelf, Children, or Family, as Bread, (5c. 

or for her own neceſſary Apparel. The Husband is bound to main- 

tain his Wife in Neceſſaries; and therefore if Goods come to the 
Husband's Uſe, it is Evidence to prove his Aſſent; but not bind- 

ing Evidence; for it may be contradicted by other Proof, as that he 

gave his Wife ready Money : Admitting then that the Husband 
ſhould be charged in Strictneſs for Neceſſaries, tho he knows nothing 
of them; yet if he forbids particular Perſons to truſt his Wife, he 
» 1Ventr. 42. ſhall not be charged by them after ſuch Prohibition. As to a Pro- 
hibition in general not to truſt a Wife, as by putting her in the Ga- 

Sette, &c. it cannot amount to a legal Notice. If the Husband al- 

lows the Wife a Stipend for Cloaths, c. and it is conſtantly paid, he 

2 Sid. 109, ſhall not be charged. * The Neceſſaries bought without the Huſ- 
"Roll. Abr. band's Conſent muſt not only be according to the Degree of the 
359, 351. Husband, but of his E/tate too, or they muſt be Neceſſaries generally. 
1 Mod. 129, The Husband is not chargeable for Neceſſaries, as Wearing Apparcl, 
1 Lev. 4, 5, Diet, Lodging, c. according to his Eſtate and Degree upon an 
Sec. Elopement, (i. e.) when the Wife goes away, and lives with an Adul- 
Kiteh. 370. terer. A Man ſhall not be charged by the Contract of his Wife in 
! Noy's Max. other Caſes, Y if he hath no Notice of it, tho the Things do come 
.. 370. to his Uſe; for it was not his Contract. Neither ſhall a Husband be 
1 Leon. 320. bound with the Wife's * Receipt of his Money. But notwithſtanding 
what has been ſaid, and tho the Woman is under the Power of her 

Husband, and tho' all Power is transferred to him by the Intermar- 

F. N. B. S0. riage, 4 yet if he threaten his Wife to beat, or to kill her, ſhe may 
| make him find Security for the Peace. 3. The Husband hath Power 
over the Wife's Eſtate, by the Marriage. It is generally true, that 
Agreements between Husband and Wife before Marriage are extin- 

b 1Inft.112.4. guiſhed by the Marriage. d Wherefore it is uſual for the Husband 
to covenant with others for the Uſe of his Wife, as for her Jointure, 

| c. But then when there are no ſuch Agreements or Settlements 

© 1 Inft. 351. before Marriage, the Husband gaineth by the Marriage a © Freehold 
CT > in Right of his Wife, if he taketh a Woman to Wife that is ſeiſed 
in Fee. And he may make a Leaſe of twenty-one Years, or three 

Lives of her Eſtate, and it ſhall be good and effectual in Law a- 

gainſt the Wife, if it is made according to the Statute of the 32 UH. 8. 

chap. 28. hereafter to be mentioned. [| See of Leaſes Book 2. chap. 3.] 

42 Inſt. 681. d But ſee in the ſame Statute concerning Fines, Feoffments, or other 
Adt done by the Husband only, of the Inheritance or Freehold of the 

Wife, &c. If the Wife is attainted of Felony, the Lord by Eſcheat 

ſhall enter and put out the Husband; otherwiſe if the Felony is com- 

pr. & Stud. Mitted after Iſſue had betwixt them. © The Husband alſo gaineth 
1 a Chattel Real, as a Term for Years, (5c. to diſpoſe of, if he pleaſes, 
Sg rt by Grant or Leaſe in her Life-time, or by ſurviving her. Otherwiſe 
300. a. 351.4. jt remains with the Wife; for the Husband cannot charge it with a 
Rent, &'c. and can make no Diſpoſition thereof by his laſt Will, if he 

doth not ſurvive his Wife. If he grants away only Part of the Term, 
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the Wife ſhall have the Reverſion; but if he grants the whole Term 
of his Wife, upon Condition, (5c. and the Condition is broken, the 
Wife is barr'd; for the whole Intereſt is paſſed away. Where he may 
diſpoſe of the Wife's Term, he may forfeit it. Upon Execution for 
the Husband's Debt, the Sheriff may ſell the Term during the Life 
of the Wife. f Where the Wife is out of Poſſeſſion during the Covei- * Ioft.3 51.4: 
ture, or hath only a Poſſibility, or is poſſeſſed of a Chattel Real as 
Executrix, the Husband cannot have it, tho' he ſurvives her. Laſtly, 
The Husband by the Marriage hath an abſolute Gift of all 8 Chat- 5 Dr. &stud. 
tels perſonal in Poſſeſſion of the Wife in her own Right; whether the Ping 21. f. 
Husband ſurvives the Wife or no. But if theſe Chattels perſonal are i K 
Choſes in Action (i. e. Things to be demanded by Action) as Debts 

by Obligation, Contract, &c. the Husband ſhall not have them, un- 

leſs he and his Wife recover them. Perſonal Goods, which the Wife 

has as Executrix, Gc. are not given to the Husband by Marriage, 

tho' he ſurvives his Wife. But they ſhall go to the Adminiſtrator de 

bonis non, &c. For ſhould they go to the Husband, the Creditors, 

Gc. of the Deceaſed would be wronged. Thus it is concerning the 

Eftate in Fee, Chattels real and perſonal of the Wife, which the 

Husband gains by Marriage. 4. The Wife is diſabled to bring an h A- 1 Inſt. 132, 
tion without her Husband for any Wrong done to her, or tor Reco- , inf. 236 
very of her Eſtate; except when the Husband is baniſhed by Statute; 

[A Woman living in Eugland as ſole, ſhall not be allowed to give 

in Evidence againſt her Creditors, that ſhe has a Husband beyond 

Sea. Salk. 116, 646. Deerly v. Duciſſ. Magarin.] When they join 

in Action, Damage muſt be only given to the Husband. [O. 2] 

i But it ſeems by the Cuſtom of London, a Feme Covert ſhall 3 Cro. 69. 
ſue and be ſued, if ſhe is a ſole Merchant or Trader, and where * 2% 7:3: 
the Husband docs not intermeddle; and if the Action is laid within 

the City, the Husband ſhall be named for Conformity ; but if Judg- 

ment be given, Execution ſhall be only againſt the Wife. So the 

Wife cannot be ſued or impleaded without the Husband. And there- 

fore in Actions of the Caſe for ſcandalous Words, Treſpaſs, c. by 

the Wife, the Husband muſt be made Defendant with her, and Exc- 

cution muſt be awarded k againſt the Husband. I If the Wife before | r 
Marriage was in Debt, the Husband and Wife muſt be ſued for this A 
Debt, living the Wife. But if the Wife dies, the Husband ſhall not 35:. 

be charged for the Debt of his Wife after her Death, if the Cre- Kitch. 373. 
ditors of the Wife do not get Judgment during the Coverture. m A ® 9Rep. 72 
Woman, for her own Offence, may be indicted without her Huf- 6. f 6 
band; and ſhe only ſhall be Party to the Judgment, and fined, and 
committed till it is paid. If ſhe ſteals by the Compulſion of her 

Husband, or with him, it is not Felony in her. But this Privilege 

docs not extend to Treaſon or Murder. And ſhe may ſue and be 
ſucd ® in Court-Chriſtian without her Husband. " 2 Roll. Abr. 


3. Marriages may be diſſolved by the natural Death of Husband w 16. 
or Wife, or by Divorce. 222. 


9 Divorce is two-fold, (ois. ) 1. d Aenſd & Thoro, from Bed and * 11ſt. 235. 


Board, and 2. 4 Fiuculo Matrimonit, from the very Bond of Matrimo- 3 Ink. 89. 


ny. 1. Divorce a Menſa & T horo diſſolveth not the Marriage; for * 


it is ſubſequent to the Marriage, and ſuppoſes it to be a juſt and 
lawful Marriage. This Divorce d Menſd & Thoro may be by Reaſon 
of Adultery in either of the Parties, for Fear of Death, or for Cruel- * 7 Rep. 43. 


ty. But as it doth not diflolve the Marriage, P ſo it doth not de- Army Lab 


bar 3 Cro. 461. 
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« 2 Inſt. 435, bar the Woman of Dower, or 4 baſtardize the Iſſue afterwards, (O.) 
$40. :35.a, Or make void any Eſtate for Life of the Husband and Wife, Gg. But 
244. 8. Dower may be loſt in the Caſe of continual Elopement. | See Meſtm. 

Salk. 122, 2. ch. 34.] If a Woman is divorced a Menſa & Thoro, the muſt ſuc 

TIO by her next Friend, and not with her Husband. And ſhe may ſuc 
the Husband in her own Name for Alimony, (or Maintenance out 
of the Husband's Eſtate, during the Separation) either in the Chan- 
cery or the Spiritual Court. And it will be allow'd, except in the 
Caſe of Elopement or Adultery. Several Acts of Parliament have 

allowed the innocent Party in Caſe of Adultery to marry again. 

r 1Inſt235.4. 2. A Divorce 4 Vinculo Matrimonii may be by Reaſon of Impuber- 

— at 93» ty, Pre- contract in both or one of the Parties with ſome other; See 

5 Rep. 98. RA 2 Ed. 6. chap. 23. 1 Eliz. ch. 1.] Impotency or Frigidity, Con- 

3 Cro. 462. ſanguinity or Affinity within the Levitical Degrees. Here the Mar- 
riage is abſoluely diſſolved as void from the Beginning. And if the 
Divorce is by reaſon of Precontrat?, or Conſanguinity, or Affinity, 
the Children gotten betwixt the Parties are Baſtards. But if a Man 
is divorced by Reaſon of Frigidity, It ſhall not baſtardize the Iſſue 
by another Wife. For he may be Habilis and Inhabilis at different 
Times. | Ou. Mo. 225.] 

' 4 Rep. 299 A Sentence in the Spiritual Court may diſſolve a Marriage, by 
Reaſon of a Precontratt, tho the Husband de fatto is not Party to 
the Suit or Sentence. | 

1 Inſt. 33.a, If a Marriage de facto be voidable by Divorce, yet if the Huſ- 

& b. band dies before any Divorce, the Wife de fatzo ſhall be endowed. 

* 1Inft.33.a, u Sentence muſt be given in the Spiritual Court in the Life of 

244.4. the Parties, and not afterwards: (For it is in Effect to baſtardize the 

g 3 Iſſue, of which that Court hath no Cognizance, ) tho' a Sentence of 

7 Rep. 44. Divorce given in the Spiritual Court in the Life- time of the Parties, 

3 Lev. 41 may be repealed after the Death of the Parties. 

A Divorce ſhall be tried by the Biſhop's Certificate, and not by 
a jury. | | 

A The Marriage being diſſolved by Death of either Party, ſc- 
veral Rights do accrue to the Survivor. 

4 35.5 1, If a Husband hath married a Wife * ſeiſed of Lands and Te- 

Stud. Dial, 1. nements in Fee-ſimple or in Fre-tail general, or ſeiſed as Heir in 

chap. 7. Special Tail, and hath Iflue by her born alive, he ſhall be 'Tenant 
for, Life by the Courteſy of England. [See of an Eftate by Courteſy, 
Book 2. chap. 1. 

! 1Inft,55.b. If a Husband ſeiſed in Fee, or for Life, in Right of his Wife, 
do ſow the Land, and his Wife dies before Severance, he ſhall have 
the Corn. Or if he himſelf dies before his Wife, his Executors ſhall 

* 11nſt.351.8, have it. 2. Chattels Real; as* the Term of the Wife, or a Leaſe 

888 for 7ears of the Wife, are a Gift in Law to him if he doth ſurvive 

ber; and ſo it is of her other Chattels Real in Poſſeſſion, as Eſtates 
by Statute Merchant, Staple and Elegit. But if a Woman grants a 
Term to her own Uſe, and taketh Husband and dieth, the Husband 
ſurviving ſhall not have this Truſt; but the Executors or Adminiſtra- 

tors of the Wife. The Husband ſhall have all Chattels Real that 

2 4 Rep. 51. are of a © mix'd Nature, (partly in Poſleſſion and partly in Action) as 

x Int, 351. Rents in Arrear incurred before the Marriage or after; [See 32 V. 8. 


4 chap. 


® Sententia contra matrimonium nunguam tranſit in rem judicatam. 7 Rep. 44. 
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chap. 37.] Alſo a Preſentation of a Church being void during the 
Coverture, if he furvives his Wife, tho he reduces them not into Poſ- 

ſeſſion in her Lifc-time. But of Things mcerly b in Aion (as of an *11nft 120.4. 
Obligation or Bond made to a Feme Covert, O?) the Husband can 3“ 5 
claim them only as Adminiſtrator to his Wife, if he ſurvives her. 

2. As for the Ve; © if ſhe hath married a Man ſcized of Lands Lit. 36. 
and Tenements in Fee- ſimple, Fee- tail General, or as Heir in Special 1 
Tail, the Wife, after the Husband's Deceaſe, ſhall be endowed of the 
third Part, [See Of an Eſtate in Dower, Book 2. chap. 1.] A Wife 
alſo after the Death of her Husband, may claim her 4 Paraphernalia * Roll. Abr. 
( beſides, and e Dower) or neceſſary Apparel for her Body, and 8 
Cloth given her to make a Garment, Oc. beſides her Dower or . 
Jointure. So that the Husband cannot give them away by his Will. 18. 
But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degree. 1 309, 
Pearl Necklaces, Chains of Diamonds, Gold Watches, Gc. may be 
included under Paraphernalia, if they were uſually worn by the 
Wife, and were ſuitable to her Degree, according to the Faſhion of 
the Times, if there are Aſſets to pay Debts and Legacies, provided 
the Husband does not give Theſe away by Will. Sometimes, by Cu- 
ſtom, ſhe may have the Furniture of her Chamber. © If ſhe ſurvives * aſt. 351.4. 
her Husband, ſhe ſhall have her Term for Years again, if the Huſ- 
band hath not altered the Property, or hath not made any Diſpoſi- 
tion of it in his Life-time. And fo it 4s of other Chattcls Real in 
Poſſeſſion. And if the Husband charges the Chattel Real of his Wife 
with a Rent, &c. it ſhall not bind her, if ſhe ſurvives him; for her 
Right is paramount the Charge. Chattels Real of a jd Nature, 
as Rents, Advowſons, Gc. will come to the Wife again, if the ſur- 
vives. Arrears of Rent of any Kind, whether duc before or after 
the Marriage, remain with the Wife; and if a Church becomes void 
during the Coverture, the Wife ſhall preſent to her Advowſon, if 
ſhe ſurvives her Husband. Chattels Real or Perſonal in auter 
Droit, in the Right of another, as Executrix or Adminiſtratrix, ſhe | 
may retain ; f and fo Choſes in Action, or Things recoverable by *1 1ft.1204. 
Action, as Debts, &c. remain to her, if they were not recovered 351. 4. & b. 
during the Marriage. If a Leaſe for Years, Statute, Obligation, 
Cc. is made to Baron and Feme, the Feme ſhall have it by Sur- 
vivorſhip, if ſhe will. But if perfonal Goods are given to Baron 
and Feme, ſhe cannot have them by  Survivorſhip. [See Of Admi- 
niftration, Book 2. chap. 6. | | 

III. A Perſon alſo may be a Parent or Child. Parent and 

The Law takes Notice of the Potver of Parents over their law- Child. 
ful Children, the reciprocal Zztereſt in each other's Eſtate, and tho 
Cafe of Baſtards. Ng | 
1. The Parents have ſuch Potver as is given to them by the Law 

of Nature, and the Divine Law. By thoſe Laws the Parents muſt 
educate, maintain, and defend them. [See for Statute Law the 
4 and 5 Ph. & M. chap. 8. and of Offences againſt the publick 
Peace, Book 3. chap. 3. and ſee the 22 Car. 2. chap. 24. and of Guar- 
dians infra. | : 

8 If a Man hath a Wife, and dieth, and within a very ſhort 5 11:0. 8. 4. 
Time after, the Wife marrieth again, and within nine Months hath 
a Child, ſo as it may be the Child of either the one or the other, 
this Child may chuſe either of them for his Father. BY 

2, The 


— 
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2, The Father hath Intereſt in the Profits of the Childrens La- 
bour while they are under Age, if they live with him, and are 
maintain'd by him. But the Father has no Intereſt in the Efare 
of the Children, either Real or Perſonal, otherwiſe than as their 
Guardian, For he muſt account to them for it, and for the Profits 
received, when they come of Age. 3 

The Father alone hath a Right to the Adminiſtration of his 
Child's Goods and Chattels, if the Child dieth inteſtate, and un- 
married, and hath no Children of his own. The Mother's Intereſt; 
if ſhe ſurvives the Father, in her Children's Real or Perſonal Eſtate 
is ſettled by the 1 Fac. 2. chap. 17. if they die Inteſtate. 

The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. [Sce of Anceſtor 
and Heir infra.) As for the Childrens Right in the Father's Perſo- 
nal Eſtate. [See 22 and 23 Car. 2. chap. 10. And of Adminiſtra- 
tion, Book 2. chap. 6.] 

b 2 Inſt. 564 Parents and Children may maintain each others Suits, and may 
juſtify the Defence of each others Perſons. | 


By the 43 Bliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every poor and impotent Perſon 
of ſufficient Ability, ſhall maintain every ſuch poor Perſon as the 
Fuſtices of the Peace of the County ſhall appoint, in pain to for- 
feit twenty Shillings per Month. 3 

Officers in Corporate Towns, and Aldermen in London, have- like 
Authority as the Juſtices in their ſeveral Preciucts. 


Dalton. ch. A Grandfather or Father in i Law married to the Grandmother 

73 9.26. or Mother (of Ability) is within this Clauſe of the Statute. _ 
| [See the 11 and 12 J. z. chap. 4. To force Popiſh Parents to 
maintain their Proteſtant Children. 1 Ar. chap. 3o. To oblige the 

Fete to maintain and provide for their Proteſtant Children. 
br. &stud-. k A Baſtard is he that is born out of Marriage. He ſhall never 
oe inherit or be Heir to any one. He cannot be of kin to one. For 
286, 400. in Law he is Cuaſi zullius Filius, and no Man's Iſſue; and he can 
1 Inſt. 157 a. have no Heir but of his own Body. A Child born in lawful Mar- 
2 2  riage, whether Son or Daughter, is ſometimes termed Mulier, quaſi 
melior. | 
i3Inft.244.a, By the Common Law, if the Husband is within the! four Secas, 
1 Roll. Abr. (the Juriſdiction of the King of England) ſo that by Intendment 
ao of Law he may come to his Wife, and the Wife hath Iſſue, no 
Salk. 122, Proof is to be admitted to prove the Child a Baſtard ; except there is 
hb." li. an apparent Impoſſibility that the Husband ſhould be the Father of 
e. 9. $. ult. it; as if the Husband is but eight Years old, &c. then ſuch Iſſue is a 
li. 2. c. 29,3 Baſtard, tho born within Marriage. But if the Iſſue is born within a 
9 5: Day after Marriage between Parties of full Age, where the Husband 
is under no apparent Impoſſibility, the Child is ligitimate, and is to 
be ſuppoſed the Child of the Husband. If the Woman is delivered 
2 


after 


1 Semper præſumitur pro legitimatione puerorum. 5 Rep. 98. 
Tiliatio non Poteſt probari. 5 Rep. 98. 1 Inſt, 126. a. 244. b. 
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after nine Months after the Death of the Husband, the Child is a 
Baſtard. [See of Life, chap. 1. aute..] 

A Baſtard having gotten a Name by m Reputation, may purchaſe ” 1 Inf. 3 b. 
by his reputed Name to him and his Heirs, tho he can have no“ Nef. 63 
Heir but of his Body. He can have no Name of Reputation as ſoon 
as he is born. But after a Baſtard is born, and he hath gain'd by 
Time a Reputation that he is the Son of . or known by the Name 
of a Son, then a Remainder limited to him by the Name of the Son 
of his reputed Father is good. He cannot take by the Name of 7j/2 
before He is born, tho' the Limitation is to the Illegitimate Iflue ; 
becauſe he could not take at the 'Time when he was born by that 
Limitation. n But tho' a Baſtard may be a reputed Son, yet he is » 11oft.1 2; 4 
not ſuch a Son, in Conſideration whereof, or of natural Affection 
towards him, an Uſe may be raifed. He is not a Child within the 
Statute of illi, (viz.) the 32 H. S. chap. 1. which ſpeaketh of Chil- 
dren; and the Baſtard of a Woman is no Child within that Statute, 
where the Mother gives'Lands to him. as ſuch; LY 

? General Baſtardy, or whether the Father and Mother were ever; Eit. 201. 
joined in lawful Matrimony, is triable by the Biſhop's Certificate af- | 1% 1 
ter Examination in Court-Chriſtian. [See the 9 H. 6. chap. 11. ] But 1 Rol. Abr. 
not Special Baſtardy, or whether the Defendant was born before Ma- 3 Rll. Abr. 
trimony ; for that is a Matter of Fact triable in the Temporal 586. 
Courts. [See of Huibazd and Miſe, where Marriages may be cou- Dav. 51. 
tracted, ſu pra. N 11 

The Learning concerning Baſtard Eigne and Mulier Puiſuc is 

out of Uſe : However, ſee Litt. 399, &c. 1 Inſt. 244. a. &c. 1 Roll. 
Abr. 624. And Note, That a Baſtard there ſpoken of is One born 
before Marriage, whoſe Mother is afterwards marricd to the Father, 
and upon that Account favour'd by Law, becauſe by the Law of 
Holy Church He is Malier. 


y the 21 Jac. 1. chap. 27. It ſhall be efteemed Murder for a Mo- 
ther to Conceal the Death of the Baſtard-Child when ſhe is delivered 
of it, unleſs ſhe can prove by one Witneſs at leaft, That it was Still- 
born. [See of Murder, Book 3. chap. 3.] 1 

By the 18 Eliz. chap. 3. The two next Fuſtices of the Peace, 
(one Quorum) ay take Order as well for the Puniſhment of the 
Mother and reputed Father of a Baſtard- Child; as alſo for the Re- 
lief of that Pariſh where it is born, &Cc. | 


P But corporal Puniſhment of the reputed Father or Mother is * 2 Inf. 733. 
ſeldom inflicted, where the Pariſh is ſaved harmleſs, tho' It may be 3 Gro. 436. 
inflicted. | 

1 The Seſſions cannot make an Original Order in Baſtardy. For 5 1 Venrr. 


the 3 Car. chap. 4. which gave the Scthons that Power, is long lince Nod 287. 
expired as to that Caſe. 


By the 7 Jac. 1. chap. 4. Juſtices of Pence ſhall commit to the 
Thouſe of Correttion lewd IWomen that have Baſtards, which may be 
chargeable to the Pariſh, there to be puniſh'd, and ſet at V orꝶ one 
whole Tear, &c. | 
K S0 
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li ex daiutnlo coith naſcuutur, inter lileres non computantur. 1 Inſt. 3. b. S. a, 
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So that if the Mother will diſcharge the Pariſh from keeping the 
Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs 

ſhe may be puniſhed by the 18 Eliz. before mentioned. .. 


By the 13 and 14 Car. 2. chap. 12. Church-wardens and Overſeers 
of the Poor, where any Baſtards ſhall be born, may ſeize ſo much of 
the Goods and Profits of the Lands of the "of wig Father and lwd 
Mother, as two Juſtices of the Peace ſhall order toward Diſcharge 
of the Pariſh, &c. | See Overſeers of the Poor, chap. 7. infra. ] 

But the Seſſions muſt make the Order to fell the Goods. 

[Sce 6 Geo. 2. chap. 31. for Relief of Pariſhes from Charges 
ariſing from Baſtard-Children. ] 


of Anceſtor IV. Becauſe many Perſons are Anceſtors as to Hereditary Succeſ- 
and Heir. fjon, that are not Parents, and may inherit as Heirs who are not 
Children of thoſe whom they inherit, this Head may be eonſider' d 
as a diſtinct Capacity. TR 
* 11nft,;$.b. Anceſtor is different from Predeceſſor. * For Anceſtor is applied 
113. b. to a natural Perſon, as F. S. and his Anceſtors, But Predeceſſor is 
applied to a Body Politick or Corporate, as the Biſhop of L. and 
his Predeceſſors, GW. | 
A Son, as ſuch, cannot be an Anceſtor to tranſmit an Eſtate to 
his Father or Grandfather by Hereditary Succeſſion. For an Inheri- 
tance may lincally deſcend, but not aſcend. 
„ Int, 5. b. He is only Heir That is born in Lawful Matrimony, and ſucceed- 
237. b. eth by Deſcent, Right of Blood, and by the Act of God, to Lands, 
1 1oft. 9. a. Tenements and Hereditaments, being an Eſtate of Inheritance. * Un- 
der the Word Heirs, the Heirs of Heirs are comprehended #7 infnitum. 
» 1 Toft, 22.b. u So that if Lands are given to a Man and his Heirs, all his Heirs are 
fo totally in him, that he may give his Lands to whom he will. But 
* 1 Int, 8. one cannot be Heir till after the * Death of the Anceſtor. He is in 
. & b. his Life-time only Heir apparent.) One that is born deaf, dumb and 
1 Inſt. S. a. blind, Ideots, Madmen, Outlaws in Debt, 'Treſpaſs, &c. Perſons ex- 
communicate, attainted in a Præmunire, &c. may be Heirs. An 
Hermaphrodite may be Heir according to the Prevalency of the Sex. 
* 1 liſt. 3. b. 2 Baſtards, Monſters, that have not human Shape, Aliens, (though 
8. a. Alien Friends,) [See the 11 and 12 . 3. chap. 6. 7 Ann. chap. 5. 
5 Geore. 1. chap. 27. and of Subjects ante, chap. 3.] a Man attainted 
of Treaſon or Felony, or whoſe Blood is corrupted, cannot be Heirs. 


By the 11 & 12 W. z. chap. 4. Papiſts, who ſhall not within ſix 


Months after they attain the Ae of eighteen Tears, take the Qaths 
of Allegiance and Supremacy, &c. and make and ſubſcribe the Decla- 
ration in the zoth Car. 2. chap. 1. ſhall be diſabled to take or inherit 
Lands, &c. but not their Heirs or Poſterity. And during ſuch Refu- 
ſal, the next of Kin that is a Proteſtant ſhall enjoy the ſaid Lands, 
&c. [Sce 12 Ann. KI. 2. chap. 14. 1 Georg. 1. chap. 55. 


> 1 luſt. 28.a, A Man by the? Common Law cannot be Heir to Goods and Chat- 
„1 Inſt. 18.b. Fels ; but an Heir-loom by b Cuſtom may go to the Heir. The an- 


185. b. cient Jewels of the Crown are Heir-looms, and ſhall deſcend to the 
next Succeſſor, and are not deviſable by Teſtament. For the Law 


2 pre- 
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Hlus Deus heredem facere poteſt, non homo. 1 Inſt. 7. b. 
Neo eft hæres viventis. 1 Inſt. 8. b. 378. a2. 
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preferreth the Cuſtom before the Deviſe. Obligations and Special- 
tics in the Caſe of the King may go to Heirs. [Sce 33 H.8.chap. 39.] 
e And an Heir may have an Action againſt one. that defaces the Mo- 
nument, Coat-Armor, or Penon with the Arms of his Anceſtor in 
a Church, tho' the Freehold is in the Parſon. [ Sce of Parſon, ch. 3. 
ante.) The dead Body belongs to no one; but the Coffin, Shrowd, 
c. belongs to the Executors or Adminiſtrators. 4 Alfo the Orna- 
ments of a Chapel of a Biſhop ſhall go in Succeſſion, not to Exe- 
Cutors. 

© A natural Perſon cannot be bound by Act of his Anceſtor, with- 
out a Binding and Aſſets. Aſs are either Real or Perſonal. Real, 
which come to the Heir by Deſcent in Fee-ſimple ; not by Purchaſe. 
[Sec the 29 Car. 2. ch. 3. Of Truſts in Fec- ſimple, and of an Eſtate 
pur Auter vie, Gc.] Perſonal Aſſets are Goods and Chattels which 
come to the Hands of an Executor or Adminiſtrator. 185 

But ſee poſt of Heirs, Tit. Fee- ſimple, and of Eſtates pom Con 
dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Obli- 
gations, Book 2. ch. 3. Whether Heirs are chargeable with the Debt 
or Covenant of the Anceſtor or no? See alſo the 3 & 41. & M. 
chap. 14. Where Lands deſcending to the Heir ſhall be aliened before 
Action brought, 6c. [See likewiſe Of A ions, Book 4. chap. 4. 

I have hitherto ſpoken of Heirs that ſucceed by Right of Zlood. 
f But one may in a large Senſe be called an Heir, who has an 
Eſtate given him by Teſtament, Gc. But even then the Word in 
the Common Law hath not altogether ſo large a Signification as in 
the Civil Law. For by that Law one may be Heir to Goods and 
Chattels. 

V. The Landlord, or Lord, is he of whom the Land, &c. is hol- 
den. 8 He is either Me/ze Lord, or Paramount; Maeſue Lord ( Me- 
dins, mean) is he that is Lord of a Manor, Ge. and hath Tenants 
holding of him, yet he himſelf holds of a ſuperior Lord. The Lord 
Paramount (per and monter, to afcend) is the ſuperior Lord. Þ Bur 
all Lands are originally deriv'd from the Crown, and therefore the 
King is Lord Paramount, either mediately or immediately, of all 
and every Parcel of Land in England, and cannot be a Tenant, His 
Lands are called the Demeſne Lands of the Crown, or the Domain 
Lands, z.e. Lands (Domiui) of the ſupreme Lord, | 
i The Tenant (a teuendo, from holding) is one that occupieth 


nme 


c 3 Inſt. 202, 
203. 
2 Cro. 367. 


412Rep.105. 


e 2 Inſt. 700, 
701, 


1 Inf. 7. b. 
257. b. 

2 Inſt. 97, 
523 


Landlord 
and Tenant. 
F. N. B. 135, 
136. 


I Inſt. 65. a. 


Land, Gc. held of ſome Lord by Rent, or Fealty at leaſt. No “& 


Subject hath properly Mlodium or free Lands. For all Lands, (5c. 

in the Hands of a Subject arc holden of ſome Lord or Landlord by 
ſome Tenure or Service. 1 | 

A Tenant is either Fery Tenant, that holds immediately of the 

Lord; or k Paravail, that hath Profit and Apail of the Land holden 

of one that holdeth of another, 

The Word Tenant is uſed with divers Additions, as Tenant in 
Fee · ſimple, Fee-tail, for Life, for Years, at Will, Tenant in Dower, 
"Tenant by Copy of Court-Roll, 'Fenant in Mortgage, Tenant by 
Statute Merchant, 6c. | 

Now the Law concerning Landlord and Tenant will be ſet forth, 
when I ſpeak in Order of E/tates, Tenures and Services, Remts, 


Diſtreſſes, Waſte, Fſcheats, &c. 
1 VI. A. 


k 2 Inſt. 296. 
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Of Guardian VI. A Grafdia#t is he that hath the Cuſtody and Edueatien of 
and Mivor. ſuch a"Perfon as is not of fuffeient Diſeretion to guide hie, and 
i Noys his Eſtate; as Minots, Idcots, and Lunaticks. 1 A Guardianſhip 
Max.49 then of a Minor is an Intereſt in the Body or Lands, Go. of ohe 
305, 399. Within Age. 1 have ſpoken before of 7dcots and Lunntic s, and have 
ſaid that a Minbr is under Twenty- one Years of Age, and is eall'd an 
Infant. [See ſupru, chop. 1.] There is a Difference betwixt a 
Cnardian and a Committee of the King. Oftetitimics a Guardian is 
taken for Prochein Amy, and a Prochein Amy for a Guardian. 

m 1 ift. 88. b. But there are m Three Manner of Guardianſhips, (%.) By the 

Lit. 114,123. CH õ,õ,lju Lato, by Statite Late, and by particular Com. 

5 Rep-37- . By Common Lam, whore there are four Manner of Guardians, 
1. Guardian in Chica or K night-Seroiet; but this by the 12 Car: 2. 
chap. 24. is taken away. 2. Guardian by Nature, as the Father or 
Mother. 3. Guardian in $ocage. who is the next of Blood ts whom 
the Inhetitance cannot deſcend; if the Father does not order other- 
wife. This continues till the Heir accompliſhes the Age of fourteen 
Yeats, dnd then the Minor may chooſe his Guardian before a Judge 
at his Chamber, or in Court, or in the Chancery. [ Sce of Temures 
and Serotces, Book 2. chap. 0 4. Guardian becauſe of Nurture, 
which is when the Father by his laſt Will and Teſtament, appoints 
one to be Guardian of the Body of the Child. The Ordinary may ap- 
point a Guardian over the Body and the Per ſonal Eſtate of the Minor, 
till he is fourteen Years of Age. [Sce Of Adminiſtration, Book 2. ch. 6. 

2. By Katme Law. For, 


By the 4 & 5 Ph. & M. chap. 8. 4 Father, or Mother, (after the 
Fither's Death) ewithonm Afſignation, are Gnardinns of Iomen- 
Childr en, &c. 

By the 12 Car. 2. ch. 24. J Father under Age, or of full Hoe, 
by Deed in his Life-time, or by Mill, in Preſence of tito Witneſſes, 
may diſpoſe the Cuſtody of his Child under Teenty-one Tears of Age, 
and not married at the Time of his Death, whether then horn, or 
in Ventre ſa mere, daring his Non-age, to any in ie or Re- 
mainder, other than to Popiſh Reeuſants. Which Perſons may 
maintain any Action of Treſpaſs againſt erong fil Takers away or 
Detainers of ſuch Child, and recover Damages for the Child's Uſe, 
and may take into their Cuftody his Lands, &c. and Perfonal Eſtate, 
according to ſuch Diſpoſition, aud bring Aftions as Gaardian in 
Socage might do. 

This 4 ſhall not prejudice the Cuſfom of London, nor of any 
other City or Town Corporate, &c. 


„Lev. 395 This Act doth not extend ton Copyhold Lands. So that a Copy- 

Lutw. 1190. holder cannot thereby diſpoſe of the Cuſtody of His Childrens Co- 
pyhold] for that belongs to the Lord, &c. according to the Cuſtom. 

2 1 luſt. 88.b. 3. © By particular CH, the Tuition and Cuftody of Orphans, 
Children of Citizens and Freemen, is committed to the Mayor and 
Aldermen of the City of London, and of other Cities and Boroughs. 
[ See Court of Cv wang Boo 4. chap. 2. | . 

Lit. 123. P But now obſerve in general, That Guardians ſhall not take ang 

1 3 Profits of the Minor's Lands, Cc. to theit own Uſe, but only te the 

9 | Uſe 
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Uſe and Profit of the Minor; and of this he ſhall render an Ac- 
count to him. Yet a Guardian on his Account ſhall have Alloiv- 
ance of all reafonable Expences. And if he is robbed of the Rents 
and Profits of the Land without his Default or Negligence, he ſhall 
be diſcharged thereof upon his Account. The ſame is to be un- 
derſtood of all other like Accidents. | 
Guardians of great Eſtates uſually paſs their Accounts yearly in 

the Court of Chancery, which is a ſafe Way to juſtify themſclves, 
when the Minor at his full Age calls them to a general Account. 
Sce Weſtin. 2. chap. 23. 25 Ed. 3. chap. 5. 31 Fd. 3. chap. 11. 
and the 4 & 5 Arn. chap. 16. Concerning Actions of Account a- 
gainſt the Exccutors or Adminiſtrators of every Guardian, Bailiff 
and Receiver, who ſhall anſwer upon Oath, &c. | 

See the 6 417. chap. 18. Concerning the Concealment of Guar- 
dians, Truſtees, &c. of Perſons believed to be dead, againſt thoſe in 
Remainder, Reverſion, or Expectancy of the Eſtate, and the Method 
of Enquiry and Diſcovery of it, and concerning Guardians and Tru- 
ſtees holding over without Conſent of the Perſon next Intitaled, Oc. 

I go on to treat of other Perſons in Civ Capacities, (gig. ) Of 


publick Offcers, and Bodies Politick, or Corporations. 


8 . * 8 


— 


CHAP. VII. 


Of Publick Officers, as Sheriffs, Juſtices of rhe Peace, 
Coroners, Treaſurers of the County, Conſtables, Church= 
wardens, Overſeers of the Poor, Surveyors of the High- 
ways, Clerks of the Market, and Governors of Houſes 
of Correction. 


P Ublick Officers ate Perſons in Civil Capacities. 


Keeper of the Great Seal, the Lopd High Treaſurer, the Lord Pre- 
fedent of the Privy Council, Lord Privy Seal, of the Lord High Cu- 
fable and Fail Marſhal, Lord High, Adiuiral, of the Judges in the 
Courts at Weſtminſter, &c. Theſe will come in m re. properly when 


1 treat of the Courts of Juſtice, or 747 tion Courts, At pre- 


{ent I ſhall point out only fuch Piblick Officert with whom we have 


daily Buſineſs in the Country, as the Sherfs, Juſtices of the Peace, 
Corontrs; Treiſurers of the Countics, Corllables, Church:wardens, 


Operſcers of the Poor, Surveyors of the Hi b. tags, Clerks of the 
Market, and Governors of Houſes of Cebit 


Non. 


I do not intend to ſpeak here of the Lord Chancellor, or Lord dr Buber 


cers. 


I. The Sheriff (or Shire-Reeve, i. e. Governor of the Shire, ther- The Serif. 
wiſe Vice: Comes, in the Stead of the X Earl of the County ; for CN. 41 8 be GG: 
* 


Hnites or Earls heretoforè had the Cuſtody of Counties) is a yearly - 


Officer to whom the Government of a Shire or County is com- 

The Sheriff at the Common Law was to be choſe by the Coun- 
ty, but now by Statutes the Lord Chancellor, Ticaſufer, c. and 
; | the 
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the Judges nominate three Perſons of every County to be preſented 
to the King, that he may chooſe one of them. He is created by 
Letters Patent for a Year, but he may be conſtituted Duraute bene- 


4 Rep. 32. placito. ® Yet the King cannot reſtrain any Part of the Sheriff's 


Power as to any Town, Hundred, Gc. (unleſs he make that Town, 
Oc. a County by itſelf, and appoint a Sheriff there) nor abridge the 
Sheriff in any Thing that is incident to his Office. For the Office is 
one entire Thing, and cannot be divided but by Act of Parliament. 
[See the 9 Ed. 2. Stat. 2. 14 Ed. 3. chap. 7. 12 Rich. 2. chap. 2. 
23 J. 6. chap. 8. and ſee his Oath, 3 Georg. 1. chap. 15. 

The new Sheriff being elected and ſworn, he ought at or before the 
County-Court next ſuccceding his Election to deliver a Writ of D/ 
charge to the old Sheriff, who is to ſet over all the Priſoners in * 
Gaol ſeverally by their Names, (together with all his Writs) preciſe- 
ly by View and Indenture between the two Sheriffs; wherein muſt 
be comprehended all the Actions which the old Sheriff hath againſt 
every Priſoner, tho' the Executions are of Record. And till the De- 
livery of the Priſoners to the new Sheriff, they remain in the Cuſtody 
of the old Sheriff, notwithſtanding the Letters Patents, the Writ of 
Diſcharge, and the Writ of Delivery. The new Sheriff is obliged 
to receive the Priſoners at the Gaol only. But the Office of the old 
Sheriff ceaſes, when the Writ of Diſcharge cometh to him. 

03 Rep. 72 The Lord Mayor and Citizens of London have the Shrievalty 


Shower: of London and Middleſex in Fee by Charter; and two Sheriffs are 


Rep. 289. annually elected by them, for whom the Mayor and Commonalty 


muſt anſwer, becauſe they have the Shrievalty in Fee. When one 
of the Sheriffs of London dies, the other cannot act till Another is 
made; for there muſt be 'Two Sheriff, of London, which is a City 
and County; but They both make but one Sheriff of the County 
of Middleſex. : | 
*3 Rep. 44 One may be Sheriff of * two Counties at the ſame Time. 
The Sheriff hath'a Judicial and Miniſterial Power. 


* Ilnſt. 168 a. His u Frdicial Authority and Power conſiſts in hearing certain 


Cauſes in his Toru and County-Courts, [See of the Toru and Conn- 

5 Courts, Book 4. chap. 1.] His Judicial Authority alſo lies in pre- 

x 2 Inſt. 174. ſerving the Peace of the County, for he is the principal * Conſerva- 
:E-N-B.81, tor of the Peace there.) Therefore by the Common Law, he may 
” upon Requeſt cauſe one to find Suretics of the Peace, and may take 
z 2 Inſt. 193, the ſame Sureties by Recognizance. 2 He may (to aſhſt the Juſtices 
194. of the Peace of his County) charge any Number of Men (call'd the 
Poſſe Comitatiis) to attend him to ſuppreſs Riots, and ſuch as go 

about to diſturb the publick Peace, and record it. Such as do refuſe 

to aſſiſt him, when required, may be find and impriſon'd. [See of 

Afrays, Riots, Book z. chap. 3. And ſee the 13 H. 4. chap. 7. 2 H. 

5. chap. 8 & 9. 1 Georg. 1.chap. 5. I 80 

But this Judicial Authority of Sheriffs as Conſervators of the Peace 

of the County is ſeldom put in Practice. It is uſually executed by the 

Juſtices of the Peace. $5 

2 Torteſwe, 2 His Minifterial Power conſiſts in executing all the Writs iſſuing 
Saag ez out of the King's Courts. ? For no Proceſs is ſerv'd but by the Sheriff 
e from the Beginning of the Suit to the Execution. [See Neſt. 2, or the 
13 Ed. 1. chap. 39. and the Expoſition thereof, 2 Iuſt. 45 1, Gc. 12 E. 2. 
chap.5. 2 Ed. z. ch. 5. 23 H. 6. ch. 10. Concerning the Return of 

5 , ; | „ | Writs 
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Writs by Sherifls and Bailiffs of Liberties.] © A Sheriff ought not to © 5 Rep. 64. 
diſpute the Validity of the Writ, but muſt execute it. If the Court þ 2 * 
goes beyond their Juriſdiction, an Action will lie againſt the Sheriff, 10 * 70, 
otherwiſe not, tho the Writ was illegal. He or his Officers, upon 76. . 
an Arreſt, ought to ſhew at whoſe Suit it is, out of what Court, ; 5 444 
for what Cauſe, Gc. and if he does not make a Return, the Count i Ventr. 275. 
will 4merce Him; and order an Attachment againſt him for his Con- nd. 
tempt ; or if he makes an inſufficient Return, he may be amerced ; 

but if he makes a falſe Return, the Party grieved may have his 

Attion againſt him. The Return is the Certificate of the Sheriff 

made to the Court of what he hath done touching the Execution of 

the Writ directed to him; [See of Writs, Book 4. chap: 4.] 

d In all Caſes where the Proceſs concerns the King, as iri a Writ 4 5 Rep. 51, 
of Quo minus out of the Fxchequer-Court in a Civil Cauſe, or 1 
other Action, where the King is Party, and in Criminal Cauſes, as 11 . 
Treaſon, Felony, Gt. the Sheriff or other Officer (after a Demand 4 Inf. 177. 
to open a Door, and ſignifying the Cauſe of their Coming, and a 
Refuſal) may break open the Door of a Honſe to execute his Pro- 
ceſs. But at the Suit of a Subject only, the Sheriff, Gc. cannot do 
it, even upon Exccution, unleſs it be upon Ejectmeut to deliver 
Poſſeſſion of a Houſe. For by Colour of a Suit, the Houſe of any 
Man might be broken open by his Bailiffs. | 

e A Sheriff knock'd gently at the Door with Deſign to arreſt One e Hob. 62. 
upon mean Proceſs, and the Wife open'd the Door a little to ſec 
who it was; whereupon the Sheriff torc'd His Way with his Sword 
Drawn, and Broke open the Door where the Defendant lay, and 
arreſted Him; This was Held to be unlawful, f But if upon ſuch t; vents. 
Proceſs The Sheriff, (5c. catches the Defendant by his Hand as He 306. 
holds it Out at a Window, This is ſuch a Taking that He may 5 Rep. 93, 
Juſtify the e, Open of the Door. | 

"The Privilege of a Houſe extends to a Man and his own Family 
only, not to others that fly thither, or remove their Goods thither 
in a fraudulent Manner to avoid Execution. {| Sce For the Prehe- 
minence and Privilege of a Man's Houſe, 11 Rep. 82.] 

If the Party arreſted makes 8 Refeftance, or ſhall make an Afault * Dr. & Stud. 
upon the Sheriff, c. he may juſtify the Beating of him; and if the et. 5 
Party is ſlain, it is juſtifiable. h But if any Sheriff, Sc. who hath » 9 Rep. 67, 
Execution of Proceſs, is {lain in doing his Duty, it is Murder in him 68. 
that kills him, tho' there was not any precedent Malice between 
them. For the Law preſumes Malice, tho' none is proved, and 
tho' the Proceſs was apparently erroncous. | See Of Murder In Re- 
ſpeit of the Perſon kill d, Book 3. chap. 1.] If a Sheriff is oppoſed 
in executing the King's Writs, Ihe cannot make a Return of ſuch * 2 laſt. 193, 
Reſiſtance ; [Sce Meſt. 2. chap. 39.] for He may by the Common '9+ 
Law take a Poſſe Cumitatuls to ſuppreſs ſuch Force and Reſiſtance ; 
tho' a Reſcous upon a mean Proceſs before He could Summon tb 
County to His Athſtance might be pardonable. 

He 


— 


As. Tus TM 


9 * 


Quicungue juſſu judicis aliguid fecerit, non videtur dolo malo feciſſe, quia 
parerè neceſſe eſt. 10 Rep. Jo, 76. 
FJiudicium & non ſuo judice datum nullins eft momenti. 10 Rep. 76. 

* Domus ſua cuique eſt tut iſſlin um reſugium. 5 Rep. 91. 11 Rep. 8z. 3 Inſt. 162. 
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k 5 Rep. 66. 


County, and to enquire what Lands are conceal'd from 


| Dr. & Stud. 
Dial. 2. 
chap. 21. 


he 3 Rep. 72. 


He or his Officers may arreſt any one by * Night or by Day, at 
the Suit of the King or a Subject. 

He ought alſo, as a Miniſterial Officer, to proclaim ſuch $tatnres 
as are order d to be proclaim'd by him; return indifferent Juries for 
the Trial of Men's Lives, Liberties, Lands, Goods, (5c. and upon 
Delivery of the Writ to chooſe Knights of the Shire, to make Pro- 
clamation at the next County-Court, and of the Day and Place of 
the Parliament; and he muſt make vut his Precepts to every Mayor 
of Cities, and Bail ifts of Boroughs, to chooſe Citizens and Bur- 
gefſes. But he cannot be choſen: himſelf. [See Of the Parliament, 
Book 4. chap. 1.] 14: 

It is his Duty alſo to preſerve the Rights of the gy within his 

im, to col- 
le& his Rents and Dues, and to ſeize to the King's Uſe the Profits of 
ſuch Lands as come to him by Attainder or Eſcheat, (for the Office 
of Eſcheator, having its Dependance on the Court of Wards, is now 
in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu— 
gitive, Outlaw, Wreck of the Sea, &c. And he muſt levy his Maje- 
ſty's Debts, Gc. and be accountable to the King for all Iſſues and Pro- 
tits of his County; and upon Proceſs out of the Exchequer, he is to 
gather and bring into the Exchequer ſuch Iflucs and Profits, and like- 
wiſe thoſe growing by Fines and Amerciaments in Reſpect of the 
Non-appearance of Defendants and Jurors, and all forfeited Recog- 
nizances. But theſe muſt be firſt eſtreated (or extracted) by Copies of 
the Originals into the Court of Exchequer, and from thence Proceſs 
muſt be awarded to levy the ſame unto the King's Uſe. [See the 2 2 
& 23 Car. 2. chap. 22. 4 & 5 M. & M. chap. 24. 3 Georg. 1. chap. 15. 

He mult alſo ſee that | Criminals be executed, and muſt ſee that 
he obſerves the Order of Law in putting Criminals to Death; elſe he 
will be guilty of Homicide. | See of Execution, Book 4. chap. 5.] 

Laſtly ; He muſt give up his A4ccomprs in the Exchequer, and ſuc 


out his Quietus. [Sce the 21 Fac. 1. chap. 5. 13 & 14 Car. 2. chap. 21. 


and the 3 Georg. 1. chap.15. For the better Regulating the Office of 
Sheriffs, and for aſcertaining their Fees, and the Fees for ſuing out 
their Patents, and paſſing their Accounts. See alſo 3 Georg. f. chap. 
16. For the better enabling Sheriffs to ſue out their Patents, and 
paſs their Accompts.] 

By m Demiſe of the King, the Authority of Sheriffs doth deter- 
mine. Therefore in the next King's Time, new Patents are pre- 


ſently ſued forth, [But See 1 Ann. chap. 8. Book 2. chap. 2. Of 


Offices, at the End.] 


By the 14 Ed. 3. chap. 7. No Sheriff ſhall continue in his Office 
above one Tear, and then another ſhall be choſen according to the 
9 Ed. 2. in the Exchequer the next Day after All Souls, except in 
London, and where any hath Freehold or Inheritance in the Sheriff” s 
Office, in Pain to forfeit yearly two Hundred Pounds, to be divided 
betwixt the King and Proſecutor. [See 28 Ed. 3. chap. 7. 42 Ed. z. 
chap. 9. 1 Rich. 2. chap. 11. 1 H. 5. chap. 4. 23 H. o. chap.8.] 

By the 4 H. 4. chap. 4. Every Sheriff ſhall abide in proper Perſon 
within hi Bailicick ER AGE 5 

By the 4 H. 4. chap. 4. and the 23 H. 6. chap. 10. A Sheriff ſhall 
not Le his Pailiwick or Hundred to Farm. WF 
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The Profits whereof were very conſiderable heretofore, when 
moſt Law-Suits were tranſacted there, 


By the ſaid Statute of the 23 H. 6, Chap. 10. Sheriffs muſt make 
Deputies in the King's Courts at Weſtminſter to receive J[rits to be 
delivered to them. 

By the 12 Ed. 4. chap: 1. 17 Ed. 4. chap. 6. Eoery Old Sheriff 
may execute his Office during Michaclmas and Hillary Term, if he 
hath not before a Writ of Diſcharge. | 

By the 5 Ed. 6. chap. 16. If any Sheriff takes a Gift, or Money 
of any Under-Sheriff, Gaoler, or Bailiff, for his Office or Place ; 
he may be indicted, ſiued and impriſoned. [Se 3 Georg. 1. chap. 15. 
Where he ſhall forfeit Five Hundred Pounds. And fee of the U- 
der-Sheriff Poſt.] | | 

y the 1 Mar. Parl. 1. chap. 8. No Sheriff ſhall be Juſtice of the 
Peace during his Shrievalty, notwithſtanding the 1 Ed. 6. Chap. 7. 


But if he was in Commiſſion before, he may a& by Virtue of 
that Commiſſion when his Shricvalty is expired. 


Ry the 3 Georg. 1. chap. 15. 1 any High-Sheriff dies before the Ex- 
piration of his Tear, &c. the Under-Sheriff all execute the Office 
in the Name of the Deceaſed, till another is appointed and ſworn. 


The Sheriff hath for his Aſſiſtance under him a County. Clerk or 
Under- Sheriff, Bailiffs, and a Gaoler. 
1. The Under-Sheriff, (or County-Clerk) is the Sheriff's Deputy, 
and acts in his Stead; except in ſome particular Caſes which are to 
de done by the Sherift himſelf; as when a Writ ſaith, That the She- 
rift ſhall go in Perſon. u The Sheriff (not the King) hath Power to » 9 Rep. 25, 
delegate the Office to whom he pleaſes, tho there is no particular 
Power given in his Patent to make a Deputy. For this is an Incident 
to the Sherift's Office. And it would be very inconvenient that the 
Sheriff ſhould be reſponſible for his Deputy that is to be choſen by 
another. The High-Sheriff cannot abridge his Power, or reſtrain him 
by Covenant to act for him in Part only. Therefore the High-Sheriff 
ought to be very cautious in taking Security of the Under- Sheriff, to 
ſave him harmleſs from Eſcapes, Gc. * The Covenants to this Pur- » Hab. 12,13. 
oſe are allow'd to be good, as being made to prevent Eſcapes, Gc. 
[Sce the Under-Sheriff 's Oath, 3 Georg. 1. Chap. 15. | 
The High-Sheriff may execute his Office himſelf if he pleaſes. 
All Returns made by the Under-Sheriff' muſt be made in the 
Name of the High-Sheriff; for the High- Sheriff only is ſworn to ex- 
ecute the Office of Sheriff, and therefore he muſt anſwer for all. If 
the Under- Sheriff males a Return whereupon the High- Sheriff may 
be amerced, there the High- Sheriff may be amerccd; for the Officer 
muſt anſwer for his Deputy. But if it is ap Falſe Return, the Par- ? Dr & stud. 
ty grieved may bring his Action againſt the Under-Sheriff, TRE © pp agg 
The Power of the Under-Sherift (where he may act) is the ſame 466. 
with that of the High-Sheriff, becauſe he acts in his Stead. [See 4 Inſt. 114, 
3 Georg. 1. chap. 15. If the High-Sheriff dies, &c.] Thereſore look 
back to the Deſcription of the Judicial and Miniſterial Power of 
the High-Sheriff, Oe. 
| L He 
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He is, as other Deputies or Attornies, removable at Pleaſure. And 


tho' the Sheriff ſhould make him irrevocable, yet he may diſplace 


him. He is but in the Nature of a general Bailiff Errant to the 
Sheriff in the whole County, as other Bailiffs arc over a particular 


Hundred, 


By the 42 Ed. 3. chap. 9. No Under-Sheriff ſhall continue in his 
Office above one Tear. 


Yet the ſame Perſons often continue to exerciſe the Office in 
other Men's Names for many Years together. | 


By the 1 H. 5. chap. 4. An Under-Sheriff cannot execute that Of- 


fice and Prattice as an Attorney at the ſame Time. 


For it would be a Cauſe of encreaſing Suits, a Temptation to 
Partiality, and an Hindrance in Diſpatch of his proper Buſineſs. But 
notwithſtanding, the Under-Sheriffs (being uſually bred Attornies) 
practice in the Name of other Attornies. 


By the 29 Eliz. chap. 4. No Sheriff, Under-Sheriff, or Bailiff of 
a Liberty, &c. ſhall take more for ſerving an Extent or Execution 
than Twelve-pence for every Pound levied under a Hundred Pounds; 
and Six-pence for every Pound levied above a Hundred Pounds ; in 
Pain of treble Damages to the Party grieved, and forty Pounds 
betwixt the King and the Proſecutor. 


[But ſee the 3 Georg. 1. chap. 15. Where The Fees for Execu- 
ting Writs of Elegit ( far as they extend to Real Eſtates) Ha- 
bere facias Poſſeſſionem, or Seiſinam, Capias Ad Satisfaciendum, 
and Leoari facias, Fieri facias and Extents out of the Exchequer 
for Debts, Oc. due to the King, are differently aſcertained from 
what they were in the 29 Eliz. chap. 4.] 

But in ſome Caſes, you muſt compound with the Sheriff, &c. 
as upon Writs of Enquiry for Waſte, Damages, Gc. | 


By the 5 Ann. chap. 31. No Sheriff of London or Middleſex ſhall 
tate directly or indirectly any Sum or Preſent for the Execution 
of the Place of Under-Sheriff, or oblige him to any Expence or 
Disburſements, but ſuch as have been cuſtomarily ſuſtained by the 
Under-Sherif. 

By the 3 Georg. 1. chap. 15. It ſhall not be latmmul for Any Per- 
ſon to Buy, Sell, Let or Take to Farm the Office of Under-Sherif, 


&c. or any other Office pertaining to the Office of High-Sherift; nor 


to Give or Take Any Reward for the ſame, direftly or indirettiy, 
on Forfeiture of 500 l. | See Of the Sheriff ante, and of Franchiſes 
and Liberties, Book 2. chap. 2.] 

By the 6 Georg. 1. chap. 21. No Sheriff, Under-Sheriff, &c. ſhall 
make out Any Warrant before they have in Their Cuſtody the Writs 
upon which ſuch Warrants ought to Iſſue, on Pain of 101, 
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2. A Bailiff is a Servant and Miniſter of the Law, and a Servant 
to the Party who employs him, to ſummon, arreſt, diſtrain, Gc. 
The Sheriff himſelf is called Ballivns, and his County Ballica. * Inſt. 61.b, 
But there Bailiff ſignifies an Officer concerned in the Adminiſtration i 44. 
of Juſtice, But by Bailiffs in this Place, I mean thoſe Under- Officers | 
that more immediately belong to the Sheriff, and are appointed by 
him as his Servants ; ſuch are Bailiffs of Hundreds, and Special Bai- 
liffs. Bailiffs Errant or Itinerant are out of Uſe. Bailiffs of Hundreds 
arc Officers to execute Writs, to collect the Poſt-Fines, Fee-Farms 
of the King, Cc. for the Sheriff; to attend the Juſtices of Aſſize 
and Gaol-Delivery, and Juſtices of the Peace, in their Courts. The 
Execution of all Writs which come to the Sheriff, or his Under-She- 
riff, ought to be executed by Bailifts of Hundreds, though now the 
Uſe is to put in Special Bailiffs with them. A Special Bailiff is an 
Officer of the Sheriff to execute ſome particular Writ, c. and for 
that Time only. His Arreſt is the Arreſt of the Sheriff; and if he 
ſuffers a Priſoner to eſcape, an Action lies againſt the Sheriff: And 
if the Priſoncr is reſcued, the Return of the Reſcous ſhall be, That 
it was done to the Sheriff himſelf. The Statute of the 27 Elis. 
chap. 12. does not extend to ſpecial Bailiffs, ſo that in Effect the 
Delign of that Statute is evaded, and too looſe a Reſtraint laid u 
on thoſe who are uſually a great Grievance to the People. © How- Dr. & Stud. 
ever, the Sheriff ſhall anſwer for the Miſdemeanors of his Bailiffs, Pial. 2. cb. 
if they offend in their Office, tho' he may have his Remedy over ws 
againſt them. | 

Every one is bound by the Common Law to aſſiſt not only the C2 Taft. 193. 
Sheriff in his Office for the Execution of the King's Writs, according 
to Law, but alſo his Bailiff that hath the Sheriff's Warrant, and 
his Authority in that Caſe. If he refuſes to do it, being required, 
he ſhall be fin'd and impriſon'd. | 

t A Bailiff ought to ſhew his Warrant when the Party ſubmits * 5 Rep. 54- 
Himſelf to the Arreſt, if requir d. [See of Murder in Neſpect of 9 Rep 59: 
the Perſon Kill d, Book 3. chap. 1. Of Arreſt, Book 4. chap. 4. See 
alſo Of Bailiſ of Liberties, Book 2. chap. 2. Bailiffs of Lords of 
Manors, Book 4. chap. 1. Of the Court-Baron.] | 


By the 1 H. 5. chap. 4. They who have been Sheriffs Bailiffs for 


one Tear, ſhall not bear that Office for three Tears next following. 


An excellent Law, but Pity that it is not put in Practice. 


By the 23 H. 6. Chap. 10. The Bailiff' Fee for an Arreſt is 
Four-pence. | 

By the 3 Georg. 1. chap 15. None ſhall take to Farm or buy the 
Office of Bailiff, in pain of five Hundred Pounds. 


[Sce Of the Sheriff, and Under-$heriff ante, and Of an Arreſt 
under Title rita, Book g. chap. 4.] 
3. The next Officer under the Sheriff is the Gnoler (from Geol a 


Priſon) or Keeper of his Priſon. u Fee Coverts or Infants may + Inft. 382. 


be Keepers of Gaols, and are liable to. be charged for Eſcapes. 8 Rep. 44. 
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2 Inſt. 100, 
589. 


4 Rep. 34. 


fz Inſt. 589. 


2 2 Inſt. 705. 


d 2 Inſt. 592. 
3 Inſt. 91. 


Dr. & Stud, 
Dial. 2. ch. 


42. 
9 Rep. 98. 
2 Inſt. 382. 


46. 
4 Inft. 114. 


'The Cuſtody of County Gaols is * incident to the Office of the 
Sheriff, and inſeparable from it, [See the 19 H. 7. chap. 10.] tho' the 
Gol itſelf does belong to the King, and is to be repaired at the 
common Charge of the County. The Sheriff being the immediate 
Officer of the King's Courts, ſhall be J anſwerable for all Eſca es, 
and be fubject to Amerciaments; and therefore he ſhall put in ſuch 
Gaolers as he will anſwer for; from whom he ought to take good 
Security to indemnify him. [See the 14 Ed. 3. chap. 9. 

'The * Cuſtody of Gaols may be granted to one in Fee, and 
may be held by Preſcription, and yet the Priſon itſelf is the King's, 
as before obſerved. ; 

Where there is no publick Gaol, the Sheriff may remove his Gaol 
from one Place to another within his County; but cannot demand 
a particular Place without Preſcription. * New Gaols cannot be erect- 
ed without an Act of Parliament. [See the $:arutes For Building or 
Repairing Gaols, Poſt.] In many Places the Gaol of a Town, 
which is a County.of itſelf, or a Place privileg'd from the County, 
is yet a Gaol of the County; and ferves for the County at large. 
As Newgate in London ſerves as well for the County of Middleſex 
as London; which was fo order d when London was taken out of 
Middleſex, and made a County by itſelf. 2 

Tho' the Sheriff muſt make ſuch Gaolers for which he will anſwer; 
yet if there is a Default in the Gaoler, an Action does lie againſt the 
Gaoler, as for an Eſcape, Gc. He who hath the Cuſtody of the 
Gaol wrongfully, or of Right, ſhall be charged with the Eſcape of 
Priſoners. And he who hath the Cuſtod of a Gaol in © Fce, and 
doth fabſtitute another at Will, or for Lite. under him, he ſhall be 


charged by Action upon Eſcape, that hath the actual Poſſeſſion, if 


he is ſufficient. - But if he is not fufficient, Reſpondent Superior. 
This is to be underſtood, when one hath the Cuftody of a Gaol of 
Freehold or Inheritance. In common Caſes, the Sheriff or the 
Gaoler are chargeable at the Diſcretion of the Party. But the She- 
riff is moſt uſually charg'd. [The Perſon intitled to the Reverſion 
of the Office is not anſwerable as Superior for the Inſufficiency of 


his Leſſce for Life. See Afterwards 204. ] 


4 Terms of 
the Law, v. 


Eſcape. 


e 3 Rep. 52. 
H. P. C. 114. 
42 Inſt. 319. 


An Fſcape is when one, that is impriſon d in the common Gaol of 
the County, gets his Liberty before he is delivered by Order of Law. 
d An Efcape is either negligent or voluntary. Negligent, when one 
is arreſted and in Priſon, and afterwards eſcapeth againſt the Will 
of him that had him in Cuſtody, and is not freſhly purſued and 
taken before the Purſuer loſeth Sight of him. Yoluntary, when 
one hath another under an Arreſt, or in Priſon, and afterwards con- 
ſents to let him go whither he will, and he gocth accordingly. 

© If after a Negligent Eſcape, the Gaoler at any Time retakes the 
Priſoner upon freſh Purſuit, (i. e. upon a f ſpeedy and continual Pur- 
ſuit) he ſhall be excuſed, and the Priſoner ſhall be ſaid to be in Exe- 
cution again, Under this Pretence of Re-taking, or freſh Purſuit, 
Gaolers frequently protect themſelves, when they are ſued for letting 


Priſoners go at large. If a Prifoner of his own Wrong cſcapes and 


flies into another County, the Sheriff or his Officers, upon ſuch Purſuit, 


4 Rep. 48. 


may retake him; and tho' he is out of the View, yet if freſh Purſuit 
is made, and the Prifoner is retaken a long Time after, he ſhall ſtill 
be ſaid to be in Execution, if he was re-taken before any Action 
brought againſt the Sheriff, Gc. 8 If Traytors and Rebels break the 
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Priſon by which the Prifoners eſeape, the Gaoler may be charged 
with the Eſcape and puniſhed; for he may have his Remedy over 
againſt them; not if they are the King's Enemies that break the 
Gaol. But in a negligent Eſcape, h Judges uſually make favour- * ; Rep. 44. 
able Conſtructions on the Behalf of the Gaoler. 

i A Reſcons of a Prifoner upon an Arreſt or Mean Proceſs before * : Roll. Abr. 
he is brought to Gaol, may Exeuſe the Sheriff, Oc. in an Action for g „ 

75 IL 0 ED — Ry” . 5. 
the Eſeape, becauſe he is not obliged to have a Poſſe Comitatus 193, 194. 
ready to attend him in the Service of every Mean Proceſs. But 
otherwiſe when the Priſoner is taken upon Execution, or when the 

Priſoner is in the Gaol, and ts reſcued. 

But now for Poluntary Efcapes. * A Priſoner in Execution ought * 3 Rep. 4;, 
not to be allow'd to go out of the Gaol; for it is an Eſcape. 'The 4+ 
Sheriff ought to keep him in arF74 & ſaled Cuſtodid. [See Weſt. 2. 2 In. 6. 
1 11. ] If he is removed by the Gaoler from County to County, 3 Cro. 14, 
by Virtue of an Habeas Corpus, it is no Efcape; tho' he does not go 466, 492. 
the direct Way to that County. If a Man eſcapes with the 1 Conſent * 3 Rep. 32. 
of the Gaoler in Civil Caſes, or with the Cornfent of the Plaintiff, 
he cannot retake him. If he doth, the Prifoner may have an Audi- 
7a Ouerela. m If a Woman is Warden of the Fleet-Prifon, and a Pri- = Ployd. 15. 
ſoner in the Fleet marrieth her, this is a voluntary Eſcape in the 
Woman; for now the Priſoner cannot be under her Power. Thus if 
the Sheriff or Gaoler marricth a Woman that is in Execution for 
Debt, ſhe cannot be a Prifoner to her Husband. u If the Sheriff, Oc. * 3 Rep. 44. 
conſents that one in Exccution ſhall go out of the Gaol for a while, * Rep. 100. 
this is an Eſcape, tho he returns at the Time appointed. 

It is often to be conſidered, Whether an Eſcape is upon a Mean 
Proceſs, (i. e. after one is committed to Priſon upon the firſt Arreſt) 
or upon an Execution, which is by Proceſs after Judgment. Now 
Gaolers are more cautious of voluntary Eſcapes after Execution, 
than upon Mean Procefs; becauſe upon Execution, the Debt and 
| Damages will appear upon Record, and fo are more eaſily reco- 
| verd againſt them, than upon Eſcapes on Mean Proceſs, where 
there is a greater Liberty to make an artful Defence. [But ſee the 

s & 9 IV. z. chap. 26. infra] | | | 
Voluntary Eſcapes in Q Criminal Caſes (as Treaſon or Felony) are 2 Ing. 589, 
very dangeious to the Sheriff or Gabler, Oc. The Sheriff or Gaoler Pp 
is eſteemed to be guilty of the Crime, f r 
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or which the Priſoner eſca- Palt. cb. 143. 
ping was committed, if he was committed by lawful Warrant. If he pag. 330. 
was committed for Treaſon or Felony, the Sheriff or Gaoler in a vo- 

luntary Efcape fhall anſwer for Treaſon or for Felony ; and that 

Officer that permitted the Eſcape, ſhall ſuffer the Puniſhment. P The pr. & stud. 
heriff muſt anſwer for the Gaoler in Civil Caſes, but not in Crimi- Dial. z. ch 42. 
nal. Alk a Priſon be ſet on Fire, unleſs it be by Privity of the 110 1 
Priſoner, he may break Priſon to ſave his Life. If a Conſtable brings | 

a Perſon to Gaol, and the Gaoler refuſeth to take him, the © Vill H.P. c. 114. 
where the Conſtable liveth ſhall be charged with him, and the %F:-E:34-b- | 


Gaoler fin'd. ¶ Seo Of Publick Pelonies, Book 3. chap. 1. 1 


Ry the 5 H. 4. chap. 10. None ſhall be impriſoned by any Juſtice 
cf Peace, but only in the f common Gaol. [See the 23 H. 8. chap. 2. 1 Rep. 120. 
11 & 12 /. 3. chap. 19. and the 6 George 1. chap. 19. infra. 9 Rep. 119. 

By the 7 H. 4. chap. 4. In an Action of Debt brought againſt a 
Gaoler which letteth a Priſoner eſcape, a Protection ſhall not lie. 
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an Action of Eſcape, unleſs 


By the 23 H. 6. chap. 10. The Gaoler's Fee for a Commitment is 
Four-pence. And if he doth any Thing contrary to this Act, he for- 
feits treble to the Party grieved, beſides forty Pounds to be divided 
betewixt the King and Proſecutor. | | 

By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Gaols muſt 
certify the Names of all Priſoners to the Fuſtices of Gaol-Deli very, 
in pain of five Pounds for every Default. 

By the 8 and 9 W. 3. chap. 26. JF the Keeper of any Priſon 
ſuffers any Priſoner committed on Contempt, Mean Proceſs, or Ex- 
ecution, to be out of the Rules, except on Habeas Corpus, or Rule 
of Court, it ſhall be deemed an Eſcape. 

Every Perſon obtaining Judgment in an Action of Eſcape againſt 
the Marſhal of the King's Bench, or Jarden of the Fleet, ſhall have 
not only the Remedies allowed by Law, but the Profits of the ſaid 


Marſhal and Warden, or ſome fit Part thereof; which ſhall be ſe- 


que fired towards Satisfattion of the ſaid Debt, with Coſts and Ma- 
mazes. [But there is a Proviſo in the Act, that it ſhall not affect 
certain Debts ſecured by Mortgage of the Office of Marſhal of the 
King's Bench; and theſe Debts are kept on Foot to protect the 
Office, and evade the Act.] 
And if the Keeper of any Priſon takes Money to connive at any 
Eſcape, he ſhall forfeit five Hundred Pounds, and his Office. 
And no Re-taking, or jr Purſuit ſhall be given in Evidence in 
| eſpecially pleaded, and Oath made by 
the * of the Priſon, that ſuch Eſcape was without his Con- 
ſent. But if ſuch Affidavit prove falſe, ſuch Keeper ſhall forfeit 


five Hundred Pounds. 


Likewiſe, if any Priſoner in Execution eſcapes, the Creditor may 
re-rake ſuch Priſoner by any new Capias, or may ſue forth any other 
kind of Execution. 

And if any Keeper refuſes, after one Day's Notice, to ſhew the 
Priſoner in Execution to the Creditor, or his Attorney, it ſhall be 
judged an Eſcape. 3 

F the Keeper of any Priſon take more than two Shillings and 
od 45 by the IWeek for Chamber-Rent, he ſhall forfeit twenty 
Pounds. 

By the 11 and 12 W..3. chap. 19. 10 Ann. chap. 14. The Juſtices 
of the Peace upon Preſentment of the Grand Fury at the Aſſizes 
may aſſeſs the County for building or repairing Gaols. [See the 
6 Georg. 1. chap. 19.| | 

All Felons ſhall be impriſon d in the common Gaol only, whereof 
the Sheriff ſhall have the Keeping. [But ſee 5 Ann. chap. 9. 6 Geo. 1. 
chap. 19. infra. 

his Act ſhall not prejudice ſuch as have any common Gaols by In- 
heritance, for Life, or Tears; nor charge any Perſon in any City, 
Town, &c. which have common Gaols for Felons taken in the ſame. 

By the 1 Ann. Seſſ. 1. Stat. 2. chap. 6. F any Perſon charged or 
committed in Cuſtody in the King's Bench or Fleet in Execution, or 
on any Mean Proceſs or Proceſs of Contempt, ſhall go at large; upon 
Oath thereof made in Writing before the Fudge of the Court where 
the Commitment, Action, Fudgment or Execution was, ſuch Judge 
ſhall commit ſuch Perſon eſcaped to the common Gaol of the County 
@ohere re-taken, there to remain without Bail, till diſcharged by Law, 
And if the Sheriff, &c. ſuffers the Priſoner render'd to ejcape, he ſhall 
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be liable as the Marſbal of the King's Bench or Varden of the Fleet 
are for ſuch Eſcapes. | 

By the 5 Ann. chap. 9. One that eſcapes (being taken by Virtue 
of the 1 Ann.) ſhall be committed to the Priſon where the Sheriff 
keeps Debtors, inſtead of the common Gaol. And if the Priſoner 
Eſcapes, The Sheriff fhall be Anſwerable as in other Eſcapes. 

The Judges mention d in the 1 Ann. may Grant Warrants upon 
Oath made in Writing before Commiſſioners emporer'd to take Af: 
fidavits in the Country; and the Perſons may be taken upon the 
Lord's Day by Virtue thereof. 

If any Perſon in Cuſtody for not performing any Decree of 
Chancery or Exchequer, whereby Money tis decreed, ſhall eſcape, 
the Perſons to whom the Money is decreed, ſhall have the ſame Re- 
medy againſt the Sheriff, as if the Perſon eſcaping had been in 
Cuſtody npon Execntion ; and recover the ſame with Coſts in any of 
the Courts at Weſtminſter. 

By the 3 Georg. 1. chap. 15. Nome ſhall take to Farm or buy the 
Office of Gaoler, in pain of five Hundred Pounds. 


[See the 5 Georg. 2. chap. 30. Concerning the Gaoler's Duty in 
the Cuſtody of Bankrupts. And the 6 Georg. 1. chap. 19. when 
Juſtices of the Peace may commit Vagrants, and Other Criminals 
charg'd with ſmall Offences, either to the Common Gaol or Houſe 
of Correction. | 
t By the Common Law, no Sheriff, Gaoler, or other of the King's * 2 Inſt. ;4 
Miniſters, ought to take any Reward for doing his Office, only of 
the King. But ſince the Common Law has been altered, incredi- 
ble Extortions and Oppreſſions have enſued. 


II. Juſtices of the Peace are thoſe that are appointed by the Juftices of 
King's Commiſſion to keep the Peace of the County where they be Peace. 
dwell. Of whom ſome are made of the Quorum, (from the Words 
in the Commiſſion, rum A. B. C. D. E. F. unum eſſe volimnns) 
becauſe ſome Buſineſs of Importance ſhall not be diſpatch'd with- 
out the Preſence of them, or one of them. 

Heretofore there were u Conſervators of the Peace at Common « : Int. 74, 
Law, elected by the County, upon a Writ directed to the Sheriff. 173. 
But the Election of Conſervators is transferr'd by Statutes from the 
People to the King ; and at laſt Juſtices of the Peace are created 
Conſervators of the Peace by Commiſhon or Letters Patents under 
the Great Seal. The Power of conſtituting them is only in the King, 
tho' they are uſually made at the Diſcretion of the Lord Chancellor 
or Lord Keeper, by the King's Leave; not that the Power can be 
transferr'd or lodg'd in a Subject: The King may appoint in every 
County in Ergland and ales as many as he ſhall think fit. 

'They are Juſtices of Record; for none but Juſtices of Record can 
take a Recognizance of the Peace. Their Power ariſes from their 
Commiſſion, or from Statutes. 

1. By Virtue of ſome Words in their Commiſſion, (viz.) Sciatis 

od aſſignavi mus dos conjuntiim & divoifim & quemlibet veſtrum 
Cf arios noſtros ad Pacem noſtram in Comitatu noftro B. Conſer— 
vandam, Gc.) every Juſtice is appointed Conſervator of the Peace, 


and hath a ſeparate Power, and may do all Acts concerning it apart 


and 
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and by himſelf, and even to commit a Fellow-Juſtice upon 'Trea- 
ſon, Felony, or Breach of the Peace. This is the ancient Power : 
touching the Peace, which a Conſervator of the Peace had at [2 
Common Law. As ſuch, every Juſtice of the Peace may bind to ; 
the Peace, or Good Behaviour at Diſcretion; and for Defe& of . 
Sureties may commit to the common Gaol; [See 6 Georg. 1. chap. Z 
19. ante. 1 | . 
By Virtue of another Manavimus or Clauſe in the Commiſſion, 
Two Juſtices of the Peace, (one Quorum) have a joint Power, 1. To 
enquire by Jury of all Offences mention'd in the Commiſſion. 2. To 
take Indictments. 3. To grant Proceſs P ev 4. To hear or 
N try the Offence upon Indictment. Theſe are Matters that are to be 
It | tranſa&ed at the General Quarter-Scſhons. [See of the Court of the 
4 General or Ougrter-Seſſions, Book 4. chap. 1.] 15 
| 2. By Statutes, Power is given to Juſtices of the Peace, to which 
| their Commiſſion does not reach. And the Statutes of the 4 JI. 7. 
[| chap. 12. 33 H.8. chap. 10. and 37 H. 8. chap.7. give a further ge- 
j neral Power than is expteſſed either in their Commiſſion, or in any 
| particular Statute. There are alſo ſeveral Statutes which are not 
| mentioned in their Commiſſion, and yet the Execution thereof is 
[} committed to the Care of the Juſtices by expreſs Words in the Sta- 
| tutes. But all ſuch Statutes which do give Authority to the Ju- 
ſtices, are a ſuſſicient Commiſion of themſelves, tho' theſe Statutes 
are not referrd to in their Commiſſion, Theſe Statutes are to 
| be executed as they direct; wherein if no expreſs Power is given to 
any one Juſtice, he can admoniſh only; and if not obeyed, may 
47 make Preſcntment of it upon the Statute, and with his Fellow- Ju- 
| ſtices hear and determine it in Seſſions; or he may bind the Offender 
il to the Peace, or the Good Behaviour, | 
Some Statutes impower one Juſtice of the Peace alone to act. 
Some Statutes require to, three, four, fix. Of which Statutes where 
one, (5c. may act, there are ſeveral Collections in Print. [See Tal. 
Blackerby, &c.] 
The Authority that they uſually exerciſe from Statutes, is con- 
cerning Ale-houſes, Apprentices, Badgers, Bail, Bakers, Baſtards, 
Beer and Ale, Carriers and Prices of Land-Carriages, Church-war- 
dens, Conſtables, Cottages, Curling and Swearing, Drunkenneſs, 
Exciſe, Felonies, Forcible Entry and Detainer, Foreſtallers, Games 
not lawful, the Game, (and in relation to it concerning Game- 
keepers, Guns, Greyhounds, Setting-Dogs, Ferrets, Snares, Nets, 
Hares, Partridges, Pheaſants, Pidgeons, Hawks, Fiſh, Deer, Cc.) 
Gaols, Gun-powder, Hackney-Coaches, Hedge-Breakers, Highways, 
and Surveyors of Highways, Houſes of Correction, Labourers, Lea- 
ther, Lord's Day, Defaults about Money, Poor (as ſetting them to 
Work, ſettling them in a Pariſh, or removing them from a Pariſh) 
and Overſeers of the Poor, Papiſts, Plague, Quakers, Rates and 
Pariſh-'Taxes, Regrators, Riots, Robbing Orchards, &c. Servants, 
Soldiers, and providing Carts and Carriages for them upon their 
March, ſmall 'Tithes, Treaſurers of the County, Vagabonds and 
Vagrants, Wages, Waggons and Waggoners, and Prices of Land- 
Carriages of Goods by Waggoners, Weights and Meaſures, Wood- 
ſtealers, and Deſtroyers of Timber, or other Trees, &c. 
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Several Statutes do impower Mayors and other Magiſtrates in 
Corporations to act as Juſtices of the Peace within their particular 
Precincts, who, beſides what the Juſtices of the County may do, 
take eſpecial Care concerning the Aſſiſe (or Ordinance) of Ale and 
Beer, the Aſſiſe of Wood Billet and Faggot, Artificers and Victuallers, 
Beer-Veſlels, Veſſels for Salmon, Herrings and Eels, Dying, and of 
many other Matters relating to Trade. [See Dalton, chap. 192. 

The Power executed by the Juſtices out of Seſſions is chiefly by 
Warrant, Recognizance and Mittimns. 

A Warrant is a Precept to ſome Officer to bring an Offender be- 
fore the Juſtice, or to levy a Penalty by Diſtreſs, &c. and mult be 
under the Hand and Seal of the Juſtice, or his Hand at leaſt, If it 
iſſues out for the Peace or Good Behaviour, it muſt contain the 
ſpecial Matter. [See of the Petty Conſtables, poſt.] 

A Recognizance is a Bond of Record acknowledged to the King, 
upon Condi: ion to pay a certain Sum of Money if the Condition is 
not performed; as to appear at the Aſſiſes or Quarter- Seſſions, to be 
of the Good Behaviour, Cc. If a Juſtice * compounds Recogni- * 2 $id. 192. 
zances, and does not return them to Soeſſions, an Information lies 
againſt him. | En | 
VA Mittimas is a Precept in Writing directed to the Gaoler un- T 2 Inſt. 52, 
der the Hand and Seal of the Juſtice, (containing the Cauſe of the 4 "path 
Commitment) for the Recciving and ſafe Keeping of an Offender 
in Priſon until he is delivered by Law. A Mittimus need not be 
under Hand and Seal, if it is made by Order of Seſſions. 

z The Power to demand Security for the Keeping of the Peace, - 1 Int. 
or for the Good Behaviour, and for Want of Security to commit to 293: b 
Priſon, does prevent a World of Miſchief. [See the 21 Fac. 1. ch. S.] 133 0 
The * Wife may have it againſt the Husband, and the Husband a- « patton, 
guinſt the Wife. Cu. But Feme Coverts and Infants ought to find y. 268, 269. 
Security by their Friends, and not to be bound themſelves. A Ju- © 17: 
ſtice may not only grant it at the ® Requeſt of any Perſon, but he » Dalton, 
may demand it ex Officio at Diſcretion. But he ought not to de- p. 279, 271» 
mand Surety for the Good Behaviour againſt one for Defaming an- 11. 
other. It is ſaid that a Warrant for the Peace or Good Behaviour 
cannot be granted againſt a Lord of Parliament by a Juſtice of 
Peace; it muſt be by Subpeza out of Chancery. But © one Juſtice e Dalton, p. 
may grant his Warrant for the Peace againſt another Juſtice of 268. ch. 117. 
Peace, as he is Conſervator of the Peace, as before hinted. Breaches 
of the Peace or the Good Bchaviour may be in many Inſtances. But 
he that demands Security for the Peace, muſt make Oath before 
the Juſtice of Blows given, or that he ſtands in Fear of his Life, 
or ſome bodily Hurt, or that he fears that another will burn his 
Houſe, &c. before the Juſtice can grant his Warrant. [Sec Book z. 
ch. 3. Of Offences againſt the Publick Peace. | 

If one docs make an Aſſault upon a Juſtice of Peace in the Execu- 
tion of his Office, he may not only defend himſelf, but may alſo ap- 
prehend the Offender, and ſend him to Gaol till he find Surcties for 
the Peace. And he may likewiſe record a Forcible Entry upon his 
own Poſſeſſion. In other Caſes he cannot be Judge in his own Cauſe 
in any Thing relating to himſelf. Here therefore it would be adviſe- 
able to act in Conjunction with another Juſtice, [See the 43 Fliz. 
chap. 7.] If one abuſeth him by Words before his Face, or behind 


his Back, in relation to his Oſhce, He may be bound to the Good 


Behaviour 
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Rep. 16. Behaviour for his Saweineſs to a Magiſtrate; 4 but if He is Abuſed 
Crompt. 149. in the Execution of His Office, The Offender may be alſo indicted 
N wy 4 at the Quarter - Seſſions and 'Fined. To ſpeak contemptibly of His 
p. 258. ch. Warrant, or to caſt it into the Dirt, is a Contempt 1 the 
169. p- 445: King's Proceſs. But if one Abuſes a Juſtice of Peace by Words that 
56. Abr. do not relate to his Office, it ſeems to ſtand only as in the Caſe of 
1 Lev. 3. other Perſons that are not Magiſtrates. See Of Miſpriſion, Book 4. 
2 N chap. 3. ] 1 do not ſpeak here of Actions of the Caſe for Slandering a 
W Juſtice of the Peace in Relation to His Office: For an Action may 
lie where no Indictment lies. | 
e4Inſt. 116, © One or more Juſtices of the Peace cannot make a Warrant 
1 78. upon a bare Surmiſe, to break open any Man's Houſe to ſearch for 
epd a Felon or ſtolen Goods, tho' commonly the Houſes of poor People 
are often ſearched by Vertue of ſuch Warrants for ſtolen Goods. 
But for Breaches of the Peace, Doors may be broke open to take 
an Offender. And a ſworn Officer need not to ſhew his Warrant, 
but he ought to tell the Contents of it, as beforementioned. [See 
of Proceſs, Book 4. chap. 5. 
The Power of Juſtices of the Peace is Determined, 1. By the 
Death of the King. [But ſec 1 477. chap. 8.] 2. By Diſcharge under 
the Great Seal. 3. By a Super ſedeas. 4. By Granting a new Com- 
*4 Inft. 165. miſſion, f of which they that are left out, muſt take Notice after 
Publication at the next Seſſions. [See 1 & 2 Ph. & M. chap. 18.] 
J. By Acceſſion of an Office, as by being made Sheriff or Coroner. 
#4 Inſt. 181. 8 By the 34 Ed. 3. chap. 1. Authority is given to Juſtices for pre- 
venting Offences, as to bind to the Good Behaviour, &c. 
By the 3 H. 5. Stat. 1, chap. 4. Juſtices of the Peace in every 
Shire named of the Quorum, onght to be reſident in the ſame; except 
Lords, Judges, Serjeants at Law, and the King's Attorney. 
[By the 9 Geo. 1. chap. 7. Fuſtices reſiding in a City, &c. that is 
a County of it ſelf, and within the County for which they are Ju- 
frices, may att at their Dwelling Houſes.) 
By the 5 H. 4. chap. 10. 4A Juſtice ought to ſend Offenders to the 
common Gaol. Therefore the Juſtices in London ought not to ſend 
'  » 1Rep.120, them to the h Compter, (5c. [But ſee 6 Georg. 1. chap. 19.] 

By the 18 H. 6. chap. 11. None (except Men learned in the Laco, 
or inhabiting Corporations) ſhall be Juſtices of the Peace, unle(s 
their Lands are worth twenty Pounds a-year. . 

[By 5 Geo. 2. chap. 18. No Perſon ſhall act as a Juſtice of the 

Peace, unleſs he have Freehold or Leaſehold Eſtate of the yearly 
Falue of one hundred Pounds. | 

By the 3 H. 7. chap. 1. Juſtices of the Peace at the next General 
SeſJions ſhall certify Recognizances taken for keeping the Peace, &c. 

By the 3 H. 7. chap. 3. Two Juſtices (one Quorum) have Power 
to let to Bail Perſons bailable by Law; and ſhall certify the ſame 
at the next Onarter-Seſhons or Gaol-Delivery, in Pain of ten 
Pounds. [See Of Bail, Book 4. chap. 4. 

See the 13 H. 4. ch. 7. 4 H. 7. ch. 1. 5 C 6 Ed. 6. ch. 15. 5 Eliz. 
ch. 1. 5 Eliz. ch. 4. 13 Elig. ch. 2. 1 Jac. 1. ch. 4. 3 & 4 M. & M. 
ch. 12. For Forfeitures incurred by Juſtices for Neglect of Duty. 

By the 7 Jac. 1. chap. 5. If an Action is brought againſt a Ju- 
ſtice of the Peace, &c. He and his Aſſiſtants may plead the Gene- 
ral Iſſue, and give the Special Matter in Evidence; and if a Ver- 
dict, &c. paſs for him, he' ſhall be allowed double Coſts. [See 21 
Jac. 1. chap. 12.] Note, 
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Note, That a Juſtice, &c. when he juſtifies the Act done by him, 
need not ſet forth his Commiſſion, becauſe it is recorded, and re- 
maineth with the Cu/tos Rotulorum. 


By the 5 W & M. chap. 4. Ti he Statute of the 34 and 35 H. 8. 
chap. 26. is repealed, by which Juſtices of the Peace in Wales were 
limited to eight in each County. 


See of Conſtables, infra, and ſee Dalton concerning Fuſtices of 
the Peace, chap. 1, 2, 3, 4, 5, 6] | WR 

III. i The Coroner (Coronator a Corond) is an Officer of the King, of the Coro- 
that hath Cognizance of ſome Pleas of the Crown. He is to be k ner. 
elected in full County, (i. e. at the County-Court) by the Freehold- bs = 3's 
ers, upon the King's Writ De Coronatore eligendo- | See the 28 Ed. 3. 4 It. 25. 
chap. 6. ] and ought to have Lands in Fee in the County to anſwer * = laſt. 174, 
all People, [Sce 3 Fd. 1. chap. 10. 14 Ed. 3. chap. 8.] though now E N.B. 164. 
mean Perſons exccute the Office. But if the Coroner is inſufficient, 
the County, as his Superior, ſhall anſwer for him. He ought to ex- 
ecute his Office in Perſon, for he is a Judicial Officer, tho' Deputics 
are two often appointed. The Number of Coroners are not fixed. 
In moſt Counties there are four, beſides ſeveral ſpecial Coroners 12 tag. 175. 
in divers Liberties and privileged Places, as the Coroner of the m 549. 
Verge, Gc. [See 28 Ed. 1. chap. 3.] and by Charter ſeveral Corpo- 4 tes 
rations have Power to chooſe Coroners for their Precincts. 450. IN 

The Lord Chief Juſtice of the King's Bench is n the Sovereign $ Sep. 46. 
Coroner, and he may view a Body, and record it where-ever he is. has or 
o The Lord Mayor of London is Coroner of that City; but «gRep1:6. 
the Recorder pronounces the Judgment upon Outlaivries there by 1 Ind. 288. b. 


Cuſtom. | One hs 2 ck 

'The Power of Coroners is . or Miniſterial. 

The P Judicial Authority (both of general and ſpecial Coroners) e 4 Int. 25 i. 
is in Caſe where one comes to a violent Death by Felony or Miſ- 4 Reb. 72 
chance, to pronounce Judgment upon Outlawries in the County- ? .“. 
Court, to take and enter Appeals of Murder, (5c. tho' he cannot 
proceed any further, but muſt deliver them over to the Juſtices. He 
may alſo enquire of the Eſcape of the Murderer, Treaſure-Trove, 
Wreck of Sea, Deodands, (5c. but of no Felony, except of the Death 
of a Man, and upon View of the Body. [See of the Court of the Co- 
roner, Book 4. chap. 1, and the 4 Ed. 1. 14 Ed. 1. 14 Ed. z. chap. 6. 
28 Ed. 3. chap. 6. 7 H. 8. chap. 7.] 85 

The Miniſterial Power of a Coroner is exerciſed when Proceſs is a 4 Inft. 251. 
ordered to the Coroner to execute the King's Writ, upon a juſt Ex- 3 Lev. 399. 
ception made againſt the Sheriff, as that the Sheriff is a Party, &c. 
One cannot return the Proceſs, if there are more in the Connty. 
The Juſtices of Aſſize and of the Peace have Power to puniſh the 
Defaults of Coroners. . e 

A Coroner may be diſcharged of his Office by the King's Writ, * de F. N. B. 163. 
Coronatore exonerando. But a Coroner remaineth, tho the f King s Rep 41. 
dieth, becauſe he is choſen by the County, and his Election returned : ; Int, 173. 
of Record in Chancery. Otherwiſe of thoſe that hold their Places 
by Writ, Commiſſion, Letters Patents, 5c. | See 1 Ann. chap. 8.] 

IV. The Treaſurer of the County is he that keeps the County-Stock. of the Tres. 
There are two of theni in each County, to be choſen by the major furer of the 
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Part of the Juſtices of the * c. at Eafter Seſſions. They 


muſt have ten Pounds a-year in Land, or one hundred and fifty 
Pounds in Perſonal Eſtate, and ſhall not continue in their Office 
above a Year. 'The Treaſurer that refuſes to execute the Office, 
may be fined by the Juſtices three Pounds at the leaſt. 'The Coun- 
ty-Stock is raiſed by rating every Pariſh yearly at Eaſter Seſſions ; 
and is to be diſpoſed of to charitable Uſes, as for the Relief of 
maimed Soldiers and Mariners, Priſoners in the King's Bench and 
Marſhalſea, and in the County-Gaol, for paying the Salary of the 
Governors of Houſes of Correction, as alſo for the Relief of poor 
Cn and Alms-houſes, ſituate within their ſeveral Juriſdic- 
tions, Cc. a „„ 

The Treaſurers are to Account yearly at Eaſter Seſſions, or with- 
in ten Days after, to their Succeſſors, in Pain of five Pounds at 
leaſt, to be impoſed by the Juſtices in Seſſions. | 5 

Their Duty is ſet forth, the Manner of raiſing a Stock, how it ſhall 
be diſpoſed of, and how they ſhall Accoumt, &c. in the Statutes of 
43 Eliz. chap. 2. 43 Eliz. chap. 3. 7 Jac. 1. chap. 4. 11 and 12 
V. z. chap. 18. 5 Ann. pos þ 32. [See of the Receiver for Priſoners 
11 & 12 . 3. chap. 19. and of the Treaſurer upon raiſing a Tax for 
Bridges, 1 Ann. chap. 18. and for his Duty concerning Tranſporta- 
tion of Offenders, 6 Georg. 1. chop. 23.] 

V. * Conſtables 1 written Corning ſtables, from Coning a 
Saxon Word, ſignifying King, and Staple Stability or Safeguard) 
are Officers appointed for the Preſervation of the Peace in Hundreds, 
Pariſhes, and Towns. 

R A Conſtable is either a Chief or High Conſtable, or a Petty Con- 
able. 5 

1. The u High Conſtable is an Officer over the whole Hundred, and 
is uſually appointed and ſworn before the Juſtices of the Peace at 
their Quarter- Seſſions. He is ſometimes choſen by the Juſtices in their 
ſeveral Diviſions; tho by the Common Law He ought to be choſen 
in the Turn or Leet. He is forced to ſerve, if legally nominated 
and choſen, [See 34 H. 8. chap. 26. for Wales.] 

This Chief Conſtable is as it were the Overſeer and Director of the 
Petty Conſtables, Headboroughs, and Tithing-men within his Hun- 
dred. His Duty is cheifly contained in his Oath, which is in Effect, 
To ſee the Peace kept, to apprehend Felons, Rioters, c. or to make 
Hue and Cry, to ſee the Watch duly kept in his Hundred, to ſee 
that the Statutes made for the Puniſhment of Rogues, Vagabonds, 
Sc. be duly executed, to have a watchful Eye on unlawful Gaming- 
Houſes, to preſent all inordinate Tippling and Drunkenneſs, Blood- 
ſheddings, Affrays, Gc. and Popiſh Recuſants within his Liberty 
to execute Precepts and Warrants to him directed from the Juſtices 
of the Peace, c. He ought to make Returns before the ſuſtices 
of Peace in Seſſions, or in the monthly Meetings of their Diviſions, 
(and to cauſe the Petty Conſtables to make Returns) to all the Ar- 
ticles contain'd in their Oath, or that concern their Office. Beſides what 
is expreſly contained in their Oaths, they are to return all Victuallers 
and Ale-houſc-keepers that ſell without Licence; all ſuch Perſons as 
divide their Houſes into ſeveral Tenements, and do entertain Inmates 
to the Annoyance of the Neighbourhood, and are likely to be a 


Charge to the Pariſh; the Defaults of Petty Conſtables, Tithing-men, 


Cc. for neglecting to apprehend and puniſh Beggars, Vagabonds, os 
1 and 
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and ſuſpicious Perſons, Whores, Night-Walkers; Mothers of Baſtards 
who are like to be chargeable to the Pariſh ; thoſe that refuſe to 
take poor Apprentices; all Defects in Highways and Bridges, with 
the Names of ſuch as ought to repair them ; all Scavengers that 
negle& their Duty; and all common Nuſances in Streets, Lanes or 
Alleys; Bakers ſelling Bread without Weight; Brewers ſelling Beer 
and Ale to unlicenced Alehouſes, Regrators, Foreſtallers, Ingroſſers 
of any dead Victual, c. and at every Quarter-Seſſions to pay over 
to the Treaſurers of the County, or one of them, all ſuch Sums as 
have been levied by Church-wardens in their Pariſhes toward the 
Relief of Priſons, Hoſpitals, Alms-houſes, G. | 

The Chief or High Conſtable may be Removed by the ſame Au- 
thority which appointed him. 


By the 5 Eliz. chap. 4. The High Conſtable may hold a Petty 
Se ſuons (otherwiſe called Statute Seſſions) for Hiring Servants, 
[See 43 Elis. chap. 2 & 3.] 


2. A Petty Conſtable is an Officer appointed in each Town, Vil- 
lage or Pariſh of every Hundred to aſſiſt the High Conſtable. The 
Chooſing and Swearing of him does properly belong to the * Court- * Rep. 38, 
Leet. But now He is choſen by the Pariſhioners ; and a Juſtice of þ,1con, ch. 
Peace uſually ſwears Him, and upon juſt Cauſe removes Him. [Sce 28. f. 5. 
the 13 & 14 Car. 2. chap. 12.] He is to be choſen every Year, but 
muſt execute the Office till another is appointed, or till he is diſ- 
charged. Y A Cuſtom for every Inhabitant to ſerve by Turns accord- ? 1 Sid. 353. 
ing to their Houſes, is good ; and if it happen upon a Woman, ſhe 
mult hire one to ſerve in the Office of Conſtable, according to that 
Cuſtom. But Reſpondeat Superior upon any Miſcarriage ; unleſs 
the Deputy is ſworn and allow'd in the Court, for then he is Con- 
ſtable. 'The Oath of the Petty Conſtable is in general Terms to 
execute the Office, G. 2 But if he refuſes to ſerve, he may be Wr 
bound over to the Aſſizes or Seſſions, and indicted and fined. N 
There is frequently a Tithingman in the ſame Town with a 
Petty Conſtable; who is in the Nature of a Deputy to execu e 
the Office in the Petty Conſtable's Abſence: 8 
The Duty of a Petty Conſtable is to execute the Office of the 
High Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt 
the High Conſtable to make Preſentments at every Aſſizes and Quar- 
ter-Seſſions of every Thing that is amiſs. under his Cognizance. 
But they uſually make formal Returns, (tho' upon Oath) that all 
Things are well, and get a Juſtice of Peace to ſign their Preſent- 
ments. More particularly, the Duty of Petty Conſtables ariſes 
from the Common Law and by Statutes, | 
1, By Common Law the Petty Conſtable is a *® Conſervator of the * Dalton, ch; 
Peace, and in the King's Name may command Affrayers to keep the g 3 
Peace and depart. He may without a Warrant commit to the H. P. c. 13;, 
Stocks, (5c. any that make an Affray, or aſſault others, or threaten 136. 
to beat or kill another, or is about to break the Peace in his Pre- 
ſence, till he can get Aſſiſtance to carry the Offender before a Juſtice 
of the Peace to be committed to Priſon if he will not find Sureties. 
But if the Affray, Oc. is over, he muſt have a Warrant to carry the 
Offender before a Juſtice of Peace to find Sureties, or the Offender * Lamb. 123. 
may be bound over to the Seſſions, If the Affray is in a b Houſe, g . 
the RP.C.93,93- 
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the Conſtable may break into the Houfe to ſee the Peace kept. If 
ſuch Offenders fly into another County, or into ſome Franchiſe in 
the ſame County, he may make freſh Purſuit, and take them there. 
If an © Aſſault is made upon the Conſtable, he may defend himſelf 
and juſtify the Beating of another; And if he happen to be kitled in 
doing his Duty, it is conſtrued to be premeditated Murder. He may 
command all Perſons to aſſiſt him to prevent a Breach of the Peace; 
and if any one refuſes, he may be bound over to the Seffions and 
fined. | 

It is moreover the Duty of the Petty Conſtable by the Common 
Law to execute Warrants directed to him, with Speed and Secrecy, 
and not to diſpute the Authority, if the Juſtice of Peace has 4 Juriſ- 
diction. But if any Juſtice ſends his Warrant to a Conſtable, Oc. to 
bring one before him to anſwer all ſuch Matters as ſhall be objected 
againſt him by 4. and doth not ſet forth the ſpecial Matter in the 
Warrant, © the Warrant is unlawful ; bccauſe it does not give the 
Offender Time to find Suretics: Therefore the Officer is liable to an 
Action of Falſe Impriſonment if he executes it; tho' ſuch Warrants 
are commonly iſſued forth. So if a Juſtice of Peace ſends a Warrant 
to a Conſtable to take up one for Slander, Gc. the Juſtice hath no 
Juriſdiction in ſuch Caſes, and the Conſtable ought to refuſe the Exe- 
cution of it. As He is a ſworn Officer he need not ſhew his War- 
rant, but muſt do as hath been ſaid before. [Sce of the Mini/terial 
Power of Sheriffs and Baziliffs ſupra.] If a Conſtable, Gc. lets one 
g0 upon his Promiſe to return, and he fails of his Promiſe at the 
'Time appointed, the Conſtable cannot retake him by Virtue of the 
ſame Warrant; becauſe he was releaſed by his Conſent. He is not 
bound to go up and down with an Offender to get Sureties, but he 


may keep him till Surcties come to him; and then he is at Liberty 


to go to any Juſtice of Peace, provided it is not too far off, and the 
Conſtable conſents to it. It is at the f Election of the Conſtable, 
Gc. whether he will carry the Offender before any other Juſtice of 


the Peace, if the Warrant is not ſpecial, (9iz.) To bring the Party 


before the Juſtice who ſigned the Warrant, But if a Conſtable has 
a Warrant to execute, and afterwards a Writ of Szperſedeas (being 
a Command to ſtay or ſtop) comes from another Juſtice, to whom 


the Party hearing of the Warrant offered Sureties before an Arreſt, 


the Conſtable muſt not then execute his Warrant. If he does, it is 
Falſe Impriſonment. 'The Conſtable may juſtify the detaining of 
an Offender for a Day 8 without a Warrant ; the Juſtice then not 
having an Opportunity to examine him. 
This is the Power and Duty of a Petty Conſtable by the Common 
Law. | EOS 

2. He hath much Power and Duty alſo by ſeveral $ratutes, as con- 
cerning Alehouſes, Arms, Drunkenneſs and Tippling Beggars, Bridges, 
Carts and Carriages for the King's Uſe, or the March of Soldiers, 
Cattle imported, Deer-ſtealers, Dogs, Guns, Nets, &c. Exciſe, Fiſh, 
Forcible Entries, unlawful Games, Game, (as Pheaſants, Hares, Cc.) 
Hedge-Breakers, Highways, Hue and Cry, Labourers and Servants, 
Malt- making, Militia, carrying Offenders to Prifon, Popiſh Recu- 


| fants, Poor, Quarterly Money to be levied for maimed Soldiers, 


Mariners and Priſoners; Diſtreſſes for Rent and for Forfeitures, 
Rogues and Vagabonds, Sabbath-keeping, Swearing and Curling, 


I Night- 
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Night- Watches from Aſcenſiou-Day till Michaelmas, Weights and 
Meaſures, Wood-Stealers, Gr. 1 
n It has been doubted whether a Conſtable may make a Deputy; v1 Sid. 353. 
but now it is agreed that he may make a Deputy. [As for Diſſeuter: — 45. 
from the eſtabliſhed Church, ſee 1 V. & M. Sei. 1. chap. 18. N 
There are other Officers of like Authority with Conſtables, as 1 Roll. Abr. 
the Borſholders in Keut, the Thirui borough in Warwickſhire, the 
Tithingman, Borough-head or 'Head-borough, or Chief Pledge in 
other Places. But yet a Petty: Conſtable ſeemeth to have greater 
Authority in ſome Caſes. If there is a Conſtable in the ſame Pa- 
riſh, he is the Head-Officer ; but where there is no Conſtable, the 
Office and Authority ſeems to be all one under another Name. 
If a Conſtable does not do his Duty, he may be indicted and 
fined by the Juſtices. | 
[See the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. I here Action- 
are brought againſt a Conſtable, &c. | 


By the 13 & 14 Car. 2. chap. 12. Conflables, Headboroughs and 
Tithing-men out of Purſe, they and the Inhabitants may tax all 
chargeable by the 43 Eliz. chap. 2. (as every Occupier of Lands, 
Tithes, Wood, c.) which Rate being confirmed by two Fuftices, 
the Conſtable may levy it by Diſtreſs and Sale of Goods. And if 
Conftables, Headboroughs or Tithingmen die or go oi of the Pa- 
riſh, two Fuſtices of the Peace may ſwear new ones till the Lord 
of the Manor hold a Court-Leet, or till the next Ouarter-Seſſions ; 
who ſhall approve of them, or appoint others. And if any of them 
continue above a Tear, the Fuſtice of the Peace may diſcharge them 
and put in others till the Lord of the Manor holds a Court. 

By the 5 H. 8. chap. 6. and 32 H. 8. chap. 40. Phyſicians and Sur- 
geons of London ſhall be excuſed from bearing the Office of Conſta- 
ble or any other Pariſh-Office. 

By the 1 W. & M. chap. 18. Difſenting Teachers qualified ac- 
cording to the Act, are freed from Pariſh-Offices. 

By the 6 W. 3. chap. 4. 1 Ann. chap. 11. 10 Ann, chap. 14. Apo- 
thecaries are exempted. from ſerving in Pariſh-O fices. 

By the 7 & 8 W. z. chap. 21. Regiſter d Seamen are exempted 
from Pariſh-Offices. [See 3 Ann. chap. 21.] | 25 

By the 10 & 11 W. 3. Chap. 23. l Perſons that have proſecuted 
any Felon to Convittion, are excuſed from Parochial Offices in the 
Pariſh where the Felony was committed. 


VI. Church-wardens are ancient Officers yearly choſen [See 29 Of Church: 
Il. 8. chap. 25. in Raftal, pag. 601.) by the Conſent of the Mini- Vardens. 
ſters and Pariſhioners, to look to the Church, Church-Yard, and 
the Things that belong to both, to provide what is neceflary for the 
Performance of Divine Service, and to obſerve the Behaviour of the 
Pariſhioners concerning ſuch Faults as belong to the Eccleſiaſtical 
Juriſdiction. i If one fits with his Hat on in Time of Divine Ser- i Saund. 13, 
vice, and refuſes to be uncovered, the Church-wardens may take 1/4 96 
it of, For tho' they may preſent it in the Spiritual Court, yet when 
they ought not in the mean Time to ſuffer ſuch Irreverence. 

They are 'Femporal Oſficers in the Pariſh employ'd in Eccleſiaſti- 
cal Affairs, (as Conſtables are in Civil) to be k choſen in Eaſter Can. 39:92, 
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Weck by the joint Conſent of the Miniſter and Pariſhioners, if it 
may be; in which Caſe the Miniſter, has only a ſingle Voice, as 
every other Pariſhioner: But by Cuftom, the Miniſter ſhall chuſe 
one, and the Pariſhioners. another; And by Cuſtom the Pariſhioners 
only may chuſe both. ! Which Cuſtom muſt prevail againſt a 
Canon. ® A Lawyer, an Attorney; Gc: being choſe Church-warden, 
may have a Prohibition, by Reaſon of their Attendance on the 
Courts at Weſtminſter. They are to be ſworn by the Ordinary, &c. 
and when they are choſen by Vertue of any Cuſtom, if the Ordi- 
nary, Oc. n refuſes to ſwear them, a Maudamus may compel him 
to it; tho' They may execute Their Office beforc 'They are ſworn. 

The Authority and Duty of Church-wardens is either by Commozt 
Law, or by Statutes. 9 4 

4. By Common Law, Church-wardens, as ſoon as they are ſworn; 
are a o Corporation enabled to ſue and to be ſued for the Goods be- 
longing to the Church. P The Church Goods ought to be in their 
Cuſtody. They are not capable of Purchaſing 4 Lands for the Uſe 
of the Church, except in ? London by Cuſtom ; but they may pur- 
chaſe Goods and Chattels. Lands muſt be purchaſed in the Name 
of '[ruſtees. 'They may have an Action of Treſpaſs for ſuch Goods 


or Utenſils, taken out of the Church, as belonged to the Pariſhion- 


ers, tho the Treſpaſs was committed in the Time of their Prede- 


ceſſors. They are a Corporation only as to the awoveable Goods for 


the Uſe of the Church ; but not to have an Action for Goods of 
which they were never poſſeſſed. Chancery only can relieve them 
in that Caſe, © Therefore Church-wardens are not enabled to take 
a Feoffment, a Leaſe for Life, or for Years; or ſuch other Things 
as have Continuance. Neither can They awake a Leaſe of Lands, 
given to the Uſe of the. Church, or Act as Church-wardens, in any 
Thing concerning Them. |[ Ciære, Whether a Bond made to 
Church-wardens and their Succefſors for the Pariſh-Money lent out 
at Intereſt, is Good? Such Bonds are uſually given to Them; as 
alſo Bonds to Church-wardens and their Succeflors, to ſecure a Pa- 

riſh from keeping a Baſtard-child, Gc.] It is ſaid, That Church- 
wardens are a Kind of Corporation enabled to ſue for Any Thing 
belonging to the Poor of the Pariſh, as well as for Any Thing 
belonging to the Church. | See of the Power of a Sole Corporation, 
chap. 8.] And they have no ſuch Property in the moveable Goods 
belonging to the Pariſh. as to u ſell them, without the Conſent of 
the Pariſhioners and the Ordinary. For they are a Corporation 
for the Advantage of the Church, not to its Prejudice. If they 


 waſt the Goods of the Church, the new Church-wardens ma 


call them to an Account before their Ordinary, or bring their Ac- 
tion at Common Law. And the Releaſe of one of the new Church- 
wardens will be no Bar to the Action. Both of them together can- 
not releaſe to the Prejudice of the Church. 

If any Thing belonging to the ® Freehold of the Church is broken 
down, or if the Trees in the Church- yard are cut down, the Parſon 
or Vicar (not the Church-wardens) ſhall have the Action. 

Further, Their Duty by Common: Law is to Repair the Church, 
Gc. to make Rates, to make Preſentments, and to paſs their Ac- 
compts. Theſe Things indeed are of Eccleſiaſtical Cognizance, 
but neceſſary to be known by every one. 
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1. As to Repairs, Y They muſt keep the Body of the Church in „ laſt. 489, 
Repair, and the Seats belonging to it, as alſo repair the Mounds of ©? 
the Church-yard, and ſee that all be kept in good Order. For of 
common Right this ought to be done at the Charge of the Pa- 
riſhioners, becauſe they have the Benefit of worſhipping God in the 
Church, and of burying their Dead in the Church-yard; tho'they may 
by Preſcription charge the Repair of the Mounds of the Church- | 
yard on a particular Perſon, by Reaſon of his Eſtate. 2 The Parſon * 2 Cro. 367 
only hath Power to give Leave to bury in the Church; but the Ventr. 274. 
Church-wardens muſt be paid for repairing the Floor, if the Grave 
is made in the Body of the Church. If any one claims an Iſle for a 
Burying-place, He only muſt make good the Pavement. | 

It a Church falls down, the Pariſhioners are not bound to rebuild 
it. Neither are the Church-wardens bound to repair the / 
which lead from the Pariſhioners Houſes to the Church ; except there 
is a Cuſtom for it, [See for London, 22 Car. 2. chap. 17.] 

As they muſt Repair the Seats in the Body of the Church, ſo with 
Conſent of the Miniſter, they may place the Pariſhioners in thoſe 
Seats; reſerving ſtill to the Ordinary (becauſe the Church-wardens 
are Officers under him) a Power to correct the ſame. For they are 
ſuppoſed to act by his Authority; becauſe he * originally hath the 
Diſpoſition of all the Seats in the Church and Chancel. The 
Church-wardens may have this Authority in themſelves by Cuſtom, 
as in London; and particular Perſons may ® preſcribe to have a * Ibid. _ 
Seat, as belonging to them by Reaſon of their Eſtates, which have * Cre. 366. 
been conſtantly repaired by them : The Repairing of them is ne- 
ceſlary to ſupport the Claim. One may preſcribe to an Ifle in a 
Church, to {it there with his Family to hear Divine Service, and to 
bury there. But the conſtant Sitting and Burying there, without 
uſing to repair it, doth not gain any peculiar Property therein, If 
the Iſle hath been uſed to be repaired at the Charge of the Pariſh 
in common, the Ordinary may appoint whom he plcaſes to it there, 
notwithſtanding any Uſage to the contrary. | Oz. | So one cannot pre- 

. ſcribe to a Seat, or to Priority, or a Place in a Scat in the Body of 

the Church generally, without ſhewing, 'That he and all thoſe that 

livd in bis Houſe have Time out of Mind ſat there, and alſo re— 

pair'd it, No one can claim a Seat in a Church by Preſcription as 
appendant or belonging to © Land, but it muſt be laid as belonging <11nft.122 a; 
to a Houſe, in reſpe& of the Inhabitancy thereof; tho' it hath been 1 81d. 361. 
adjudged, that a Scat in an Ifle may be preſcribed for by an Inha- 

bitant of another Pariſh. | | 

If the Church-wardens erect or add any zcw Thing, either as to the 
Fabrick of the Church, Utenſils, or Church-yard, they muſt have the 
Conſent of the Pariſhioners. And if the new Additions are in the 
Church, the Licence or Faculty of the Ordinary is requiſite, as well 
as the Conſent of the Pariſhioners; for he is the Judge in Law of 
what is proper and decent there; and in this Cafe, the major Part 
of the Pariſhioners cannot conclude him. In Matters ot neceſſary 
Repairs, the greateſt Part ſhall bind the leaſt: 4 But if the major 1 Ventr, 
Part will not conſent where the Repairs are neceſſary, the Church- 3% 
wardens may repair without their Conſent, if upon Notice of Time 
and Place to meet, they rcfuſed to meet; or mecting, refuſed to 
make a Rate. And as the Church-wardens are to lay out the Mo- 
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ney, they are anſwerable only for Deceit, not for Indiſcretion, if 
they lay out more Money than was needful. 

© The Chancel is to be repaird by the Rector or Impropriator, 
by the Cuſtom of England ; unleſs the Vicar is oblig'd to it by Com- 
poſition, (5c. But a Rectory impropriate (being a Lay Fee) cannot 
be ſequeſtred by the Court-Chriſtian. for the Repair of the Chance. 
By Immemorial Cuſtom The Pariſhioners in the City of London re- 
pair the Chancel as well as the Body of the Church. Such a Cu- 
ſtom alſo is in other Cities and large Towns, where there are no 
Tithes to be charg'd for the Repair of the Chancel. 

2. Rates and Levies alſo arc to be made by Church-wardens to 
defray the Charge of Repairs, (5c. The Rate ought to be laid upon 
every Occupier of Lands within the Pariſh, tho' the Occupier lives 
in f another Pariſh; for he is a Pariſhioner for this Purpoſe, and may 
come to the Aſſemblies or Veſtries of the Pariſhioners when they 
meet to make a Rate. A Perſon living in one Pariſh, and occu- 
pying Lands in another, ſhall not be charged for the 8 Ornaments of 
the Church or Utenſils, Bells, Repair of Seats, for Bread and Wine 
for the Sacrament, Clerk's Wages, Viſitation-Charges, Oc. by Rea- 
ſon of thoſe Lands: For the Perſonal Eſtates of the Inhabitants are 
chargeable for every 'Thing that cannot be referr'd to the Fabrick of 
the Church, or the Repairs of the Church-yard, or other Matters 
which may concern the Frechold. h Therefore ſome are of Opinion, 
that Church-wardens ſhould make two Rates; one upon Lands and 
Houſes, which may concern the Freehold of the Church, and an- 
other upon perſonal Eſtates and Stock, to defray other Expences. 
But as this Method creates Confuſion, fo it is ſeldom practis'd. 

i A Hamlet having a Chapel of Eaſe, muſt pay to the Repairs 
of the Mother-Church. 

The Rates muſt be made with the Conſent of * the major Part 
of the Pariſhioners, Houſe-keepers, or Occupiers of Land. In Order 
to which, they muſt have Notice of a Veſtry (a Place ſo called 
from the Yeſtments of the Miniſter kept there) and then all that are 
abſent are to be concluded by the Majority of thoſe that are pre- 
ſent; who in Conſtruction of Law are the whole Pariſh. And if 
no Pariſhioners at all appear after convenient Notice given, the 
Church-wardens alone may make the Rate, and recover it in the 
Eccleſiaſtical Court, if the Defendant cannot ſhew that he is ille- 
gally or unequally taxed, in 1 Reſpe& of the Quantity of his Land, 
as being rated at more than he has; or that the Land which he 
hath is over-rated; or that the Rate was needleſs ; or that ſome 
Lands in the Pariſh are omitted in the Rate. Some pretend that 
the Confirmation of the Archdeacon, Gc. is neceſſary, when the 
Major Part of 'Thoſe Preſent will not Agree to the Rate. 

By Cuſtom there may be Select Veſtries, or a certain Number of 
Perſons choſen to have the Government of the Pariſh, to make 
Rates, to take the Accompts of Church-wardens, (5c. 

Thoſe that pay no Church-Rates, have not any Vote in Affairs re- 


| lating to it, except the Rector or Vicar, becauſe they, having the Free- 


hold of the Church and Church-yard in them, have a ſpecial Intereſt 
to ſee that Rates be made to enable Church-wardens to repair it. 
A Taxation by the Pound-Rent is the moſt equitable Way, and 
not according to the Quantity of the Land, 5 
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By the Statute Circumſpecte agatis or 13 Ed. 1. Rates for re- 
pair of Churches, Church-yards, providing decent Ornaments for the 
Celebration of Divine Service, are allowd to be of Eccl:{taſtical 
Cognigance. [See 2 Inſt. 489.] | 
By the 37 H. 8. chap. 21. here two Churches are united, the 
Repairs and Rates are ſtill to be ſeparate as before. eld 


'This is to be underſtood of a Union of Country Churches. N 


By the 4 & 5 W. & M. ch. 12. If there are Churches or Pariſhes 
in Cities and Towns Corporate (which have been united by Vertne of 
the Statute of the 17 Car. 2. chap. 3.) and one of them is demoliſhed, 
the Pariſhioners of the demoliſhed Church ſhall pay to the Repair of 
the other Church, and the Ornaments thereof, in Proportion as the 
Archbiſhop or Biſhop that made the Union ſhall dirett; and for aut 
of ſuch E ſhall bear one third Part. [See the 10 Ann. 
chap. 11.] | 

By the 7 & 8 W. 3. chap. 34. Where a Quaker refuſes to pay any 
Church-Rates, tewo next Fuſtices of the Peace may order Payment, 
and upon Refuſal to obey the Order, one of them may by Warrant levy 
the Money by Diſtreſs, &c. | See 1 Georg. 1. chap. 6.] 


2, 'The Duty of Church-wardens alſo is to Preſent or certify to 
the Ordinary, Gc. all Things preſentable by the Eccleſiaſtical Laws, 
which relate to the Church, the Parſon and the Pariſhioners. The 
Articles delivered to the Church-wardens are for the moſt part found- 
ed upon the Book of Canons agrecd on in the Year 1603, and the | 
Rubricks of our Liturgy. They are bound to preſent Crimes and 
Offences not only from their own Knowledge but common m Fame; = ; Cro. 291. 
that ſo every Scandal that gives Offence may be puniſhed. Now the 
Ordinary tendered an Oath to a Church-warden, to preſent according 
to the n Articles, which he refuſing to take was excommunicated ; ®iVentr.114. 
upon which a Prohibition was granted, becauſe ſome of the Articles 
might comprehend Things out of the Eccleſiaſtical Juriſdiction. If 
the Oath is o To make Preſentments according to the King's Fccle- *1ventr.121, 
ſiaſtical Laws, and the Articles are offered by way of Charge and 
Direction, no Prohibition ought to be granted. In larger Pariſhes, 
| Sideſmen (anciently Synode Men, otherwiſe call'd Ozeſt-men) are 
annually choſen to aſſiſt the Church-wardens in their Enquiries and 
Preſentment of Offenders to the Ordinary. A Rector, Vicar, (or 
Curate in their Abſence) may make Preſentments, but they ought. 
to be upon their P Oaths. 

4. Laſtly; By the Common Law Church-wardens are at the End 
of the Year, or within a Month after at moſt, upon Notice before- 
hand, to give an Account of their Reccipts and Disburſements to à Can. 89 
the Miniſter and Pariſhioners, and deliver what remains in their 
Hands to the Pariſhioners, or to the new Church-wardens. If they 
refuſe, they may be preſented at the next Viſitation, or the new Ot- 
ficers, or any of the Pariſh that have Intereſt, may, by Proceſs, call 
them to Account before the Ordinary, and may there make their Ex- 
ceptions againſt it; r or the ſucceeding Church-wardens may ſue them Roll Ar 
by Writ of Accompt at Common Law, If their Receipts fall ſhort '** 
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of their Disburſements, the ſucceeding Church- wardens are bound 
to pay what is due to them, and adcount it amongſt their Disburſe- 
ments to the Pariſhioners at the End of the Year. When they have 
faithfully accounted, and their Account is allow'd by the Miniſter 
and major Part of the Pariſhioners preſent, it ſhall not afterwards 
be in the Power of any to make them account again, unleſs ſome 
Fraud in their Accounts is afterwards diſcovered. 
Note, That tho a Pariſh ſtands in Two or more Counties, yet the 
Authority of Church-wardehs is the ſame in every Part of it, as if the 
Pariſh had bcen only in One County. For they being Officers in Ec- 
clefiaſtical Affairs mult follow the Diviſion of the Ecclchaſtical Juriſ- 
diction into Dioceſes, Arehdeaconries, Deaneries; Pariſhes. And con- 
ſequently muſt attend at the Viſitation (whether of the Biſhop, Arch- 
deacon, or Other Ordinary) to give an Account of the Due Execu- 
tion of their Offices to that Biſhop or Archdeacon, 5c. in whoſe 
Dioceſe or Archdeaconry, c. the Pariſh-Church does ſtand ; that 
being the Place where the Pariſhioners are united, and to which the 
Buſineſs of Church-wardens does almoſt wholly relate. But Conſta- 
bles and Tithingmen belonging to the Temporal Juriſdiction, muſt 
follow the Diviſion of that Juriſdiction into Counties, Hundreds, 
Tithings. And therefore where there is a Hundred or Tithing in 
Two Counties, there muſt be different Conſtables and Tithingmen, 
tho in the ſame Pariſh ; and they muſt Account for the Diſcharge of 
Their Offices at different Aſſizes and at different Seſſions. [See Of a 


Pariſh in the Introduttion.) Overſeers of the Poor and Surveyors of 


the Highways are not Officers at Common Law; but plac'd in Pa- 
riſhes and Towns by Statutes. [See Of Overſeers of the Poor and 
Surveyors of the Highways, infra.) 


By the 3 & 4 W. & M. chap. 11. J all Actions to be brought in 
the Conrts of Weſtminſter, or at the Afſizes for Money miſ-ſpent by 
Church-wardens, the Evidence of the Pariſhioners (other than ſuch 
as receive Alns) ſhall be taken and admitted. | 


2. The Authority of Church-wardens by Statuten is to preſent Re- 
cuſants, to levy by Diſtreſs one Shilling to the Uſe of the Poor of the 
Pariſh for every Offence upon all ſuch as come not to Church on 
every Sunday or other Days appointed to be holy, (except Diſſentera 

ualified according to 1 /. & M. SI. 1. chap. 18.) and on all thoſe 
that do not abide there till Divine Service and Sermon is ended; and 
on all thoſe that do not behave themſelves orderly and ſoberly while 
they are in the Church. LSee 1 Eliz. chap. 2.] To apprehend thoſe 
that diſturb the Miniſter, Gc. and bring them before a Juſtice of 
the Peace, to execute JVarrants, and levy Forfeitures againſt thoſe 
that profane the Lord's Day in Paſtimes, Travelling, 'Tippling, &c. 


and for Drunkenneſs, Curling and Swearing, ſeditious Conventicles, 


and for not Reading Praycrs once a Month ; or againſt thoſe that do 
not bury in Woollen; to join with the Overſeers of the Poor in ma- 


king Rates for the Relief of the Poor, and to ſet poor People to 


work, and to regiſter their Notices of Settlement in a Pariſh, 5c. to 
take Order about Baſtard-Children, to collect the Charity Money 
upon Briefs or Letters Patents, and to atteſt them, to ſign (together 
with the Miniſter) Certificates of Receiving the Sacrament of the 
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Lord's Supper by Perſons bearing Offices Civil or Military, To make 
a Tax for the Deſtruction of Noiſom Vermin, c. Rare 
Note, That notwithſtanding this Authority of Church-wardens 
by Statutes, yet Warrants are generally executed by the Petty 
Conſtables. | . . | 368 Phat: 
[See who arc exempted from Serving in Parochial Oifices, ſwpra; 
Tit. Conſtables, at the End.) | Fad 


By the 21 Jac. 1. chap. 12. Church-wardens, together with their 
Aſſiſtants, are comprehended within the Purview of the 7 Jac. 1. 
chap. 5. as to pleading the general Iſſue, &c. in Attions brought 
againſt them. 8 3 . 


VII. Overſeers of the Poor are publick Officers created by Statute, 
(vis. ) the 43 Eliz. chap. 2. to provide for the Poor of every Pariſh, 
and are nominated yearly in Faſter Weck, or within a Month after, 
by two Juſtices of the Peace; (one Onorum.) They muſt be Houſe- 
holders, and are ſometimes two, three, or four, according to the 
Largeneſs of the Pariſh. * If a Pariſh extendeth into two Counties, 
the Overſecrs ſhall not divide themſelves, but ſhall execute their 
Office in all Places within the Pariſh ; tho the Juſtices within their 
ſeveral Juriſdictions ſhall reſpectively nominate them, give War- 
rants to levy Taxes unpaid, Gc. [Sce the 43 Elis. chap. 2. H. 9. 
And the Account of the Overſeers of the Poor, poſt.] This was the 
firſt Statute made for the Relief of the Poor. Before the Reforma- 
tion, the Poor were maintained by Offerings and Oblations of pious 
Men, and by the Religious Houſes. | l 

Church-wardens by this Statute are call'd Overſeers of the Poor, 
and are to join with the Overſoers to make a Poor's Rate, &c. But 
the Church-wardens having diſtin& Bulineſs of their own, do uſually 
leave the Care of the Poor to the Overſecrs only; tho'anciently they 
were the ſole Overſeers of the Poor. | 

For the better Underſtanding the Nature of this Office, let us exa- 
mine what Sort of Poor the Overſcers are to provide for; their Duty 
in ſetting the Poor to / br, and in making Rates, Gc. as alſo their 
Duty in paſſing their Accomptn =» 

1. It may happen that the Overſeers are to provide for three Sorts 
of Poor; 1. * By Inpotency; as Infants, the Aged, the Decrepid, the 
Blind, the Sick, the Lunatick or Ideot. Theſe the Overſeers are to 
provide for. 2. By Caſralty; as Houſekeepers ruind by Fire, Water 
and Robbery, Suretiſhip, or by Decay or Loſſes in Trade, or a poor 
| Man overcharged with a Number of Children. Theſe, having Abi- 
lity, are to be ſet to Work; but if not able to live on their Work, 
they are to be relieved with Money. 3. By Prodigality and Debau- 
chery; as idle Perſons, Pilferers, Strumpets, &c. Theſe are to be 
ſent to the Houle of Correction to be put to hard Labour to main- 
tain themſelves, without being chargeable to the Pariſh. However, 
if they are not ſent to the Houle of Correction, they are not to periſh 
for Want; but Work muſt be provided for them. And if they be- 
come impotent by Sickneſs, or if their Work will not maintain them, 
there muſt be an Allowance by the Overſeers for their Support. 

u The Overſeers are to provide an Houſe for Habitation tor the im- 
potent Poor only. | See the 43 El:iz. chap. 2.] But if Others want 
Houſes for Habitation, The Juſtices uſually make them ſuch weekly 
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may Appeal to the Quarter- Seſſions. [See 9 Geo, 1. chap. 7.] 
. 2 3 ; | 


Allowances in Money, as may Supply that Want; thereby forcing the 
Overſcers to provide them an Habitation to leſſen the Allowance. 

Overſeers ought to be very careful in enquiring whether the Poor 
that demand Relief of them are Serz/ed within their Pariſh, or with- 
in their Juriſdiction. If not, they muſt endeavour to Remove them 
to their proper Pariſhes, Poe ttc) 4h lng | 150. 
Poor Perſons gain a Settlement in a Pariſh; 1. By Birth, if Ba- 
ſtards or Vagrants. * A Baſtard muſt be with the Mother at the 
Charge of the Pariſh, whilſt a Nurſe-Child, till ſeven Years old, 
and afterwards be ſent to the Pariſh where born to be provided for ; 
the Mother or reputed Father not being able: J As for Children 
born in common Gaols and Houſes of Correction, their Parents being 
Priſoners, they are to be maintain'd at the Charge of the County. 
For Yagrants, ſee 12 fun. chap: 234 and Obſerve there, who are to 
be accounted Vagrants; the Manner of their Conveyance to the Place 
of Their Birth, &c. 2. By Continuance of forty Days in a Pariſh, to 
be accounted from Publication of Notice in Writing, which he or 
ſhe ſhall deliver to the Church-warden or Overſeer of the Poor, with 
Notice of the Houſe of his or her Abode, and Number of his or her 
Family; which ſhall be read immediately after Divine Service in the 
Church or Chapel of the Place the next Lord's Day, and ſhall be 
regiſter'd by the Church-warden or Overſeer in a Book kept for the 
Accounts of the Poor, in pain of forty Shillings to the Uſe of the 
Party grieved. [Sec the 13 ( 14 Car. 2. chap. 12. 1 Fac. 2. ch. 17. 
30G 4W.& M. chap. 11. ] 3. By executing a publick Aunual Office in 
the Pariſh and Town on his own Account. Quære, Whether Curates 
or Pariſh-Clerks gain a Settlement by executing of their Offices in a 
Pariſh? 4. By Paying a Share to the publick Taxes of ſuch Towns, as 
Church or Poor's Rates, (5c. not publick 'Taxes to the King, [nor to 
the Scavenger or Highway, 9 Ceo. 1. ** 7.] 5. If any unmarried 
Perſon, not having Child or Children, ſhall be lawfully hired for a 
Tear, ſuch Service for the Year ſhall be deem'd a good Settlement 
without Notice, (5c. [See 8 & 9 V. z. chap. 30.] 6. Being bound an 
Apprentice, and inhabiting in a Town or Pariſh. 7. Renting a Tene- 
ment of Ten Pounds a Year. 8. Having a Houſe or Land of their 
own, tho' under 'Ten Pounds a Year, | Not by Purchaſe, unleſs the 
Conſideration amount to thirty Pounds, 9 Geo. 1. chap. 7.] 9. By 
Wandcring and Begging in a Pariſh without being Apprehended; 
where The Place of their Birth cannot be diſcovered, | See the 
12 Ann. chap. 23.] [See Of Certificates, infra. 

All theſe Caſes gain a legal Settlement ; ſo that if any poor Per- 
ſon was ſettled in a Pariſh by any ſuch Means, and hath not gain'd a 
Settlement elſewhere ſince that Settlement, he is under the Care of 
the Overſeers of the Poor of that Pariſh where he laſt gain'd ſuch a 
Settlement, if he falls into Poverty, and wants Relief. And where 
he himſelf is ſettled, his Family muſt follow him, 


By the 13 & 14 Car, 2. chap. 12. The forty Days Reſidence, &c. 
and Renting Ten Pound; a Tear, gains a Settlement. Otherwiſc 
tevo Fuſtices of the Peace (one Quorum) may by IVarrant remove any 
Perſon not having gain'd a legal Settlement (that is likely to become 
chargeable to the Pariſh) to that Pariſh where he was laſt legally ſct- 
tled, unleſs he give Security to diſcharge the Pariſh. Perſons Grieved 


By 
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By the 3 & 4 W. & M. chap. 11. The Notice in ]riting as above- 
mention d, the executing a publick Annual Office in the Town or 
Pariſh, Payment of publick Taxes in the Town, &c. Hiring of an 
unmarried Perſon for a Tear, with Continuance in ſuch Service 
accordingly. and being bound an Apprentice, are declared to be Set- 
tlements. [Sec the 8 9 V. z. chap. 30.] But tho poor Perſons hade 
gain'd a Settlement in a Pariſh, none are to be relieo'd whoſe Names 
are not regiſter d in the Pariſh-Book, with the Time when they were 
firſt admitted to have Relicf, and the Occaſion of their Neceſſity. Aud 
uo other ſhall be allow to receive Collection, but by Authority under 
the Hand and Seal of the next Fuſtice of the Peace, or by Order of 
Seſſions ; except in Caſes of Peſtilential Diſeaſes happening upon 
them or their Families; where ſuch Authority is not requiſite. 


By Vertue of theſe Words, And no other ſhall be allowed to receive 
Collection but by Authority under the Hand and Seal of the next 
IFuſtice of Peace: One Juſtice may allow Relief to a poor Perſon ; 
which before was queſtion d. | By 9 Geo. 1. chap. -. No Fuftice ſhall 
order Relief, until Oath be made of the Cauſe, and that the Perſon 


has applied to the Pariſh; and until the Fuſtice hath ſummoned the 
Overſeers. 


7 the 8 & 9 W. 3. chap. 30. Poor Perſons that receive Relief, 
ſhall, on the right Shoulder of the upper Garment, wear a large Ro- 
man P. with the firſt Letter of the Name of the Pariſh or Place 
where the ſaid Perſon inhabits ; the poor Perſon refuſing to wear 
ſuch Badge to be ſuſpended from his Allowance, and committed to 
the Houſe of Correction: And if the Overſeers relieve ſuch Perſon 
not wearing ſuch a Badge, upon Convittion before a Juſtice by one 
Witneſs, he forfeits for every ſuch Offence twenty Shillings, to be 
levied by Diſtreſs and Sale of Goods, one Moiety to the Informer, 
the other to the Poor of the Pariſh. 

And if any Perſon ſhall come into a Place to inhabit, and deliver 
a Certificate to the Church-wardens or Overſeers of the Poor of the 
Place where he comes, under the Hands and Seals of the Church- 
wardens or Overſeers of any other Place, atteſted by two Witneſſes, 
thereby owning the Perſon mentioned in the Certificate to be an Iu- 
habitant legally ſettled in that Pariſh or Place, ſuch Certificate al- 
low'd by two Fuſtices of the Peace, ſhall give him a preſent Settle- 
ment till he ſtands in need of Relief; and then he may be removed 
to the Place from whence ſuch Certificate was brought. But 

By the 9 & 10 W. 3. chap. 11. Such Certificate hall not gain a 
legal Settlement by any Act whatſoever, unleſs the Perſon ſhall take 
a Leaſe of a Tenement of ten Pounds a-year, or execute ſome an- 
nual Office in ſuch Place. 

By 12 Ann, chap. 18. Perſons bound Apprentices, or being hired 
Servants, with Perſons coming into a Pariſh with Certificates, ſhall 
not gain Settlements by ſuch Apprenticeſhips or Services. 


The Overſeers having been inform'd what Sort of Poor are to be 
provided for, and what Things are requiſite to make ſuch Poor ca- 
pable of Relief; It is | 

2. The Duty of Overſcers to provide for the Poor by ſetting them 
to work, by making Rates for that Purpoſe. For N : 


By 


\ 
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By the 43 Eliz. chap. 2. Overſeers muſt ſet the Poor to Work by 
a Taxation, or by making a Rate upon every Inhabitant, and npon 
every Occupier of Lands, Houſes, Tithes, Coal- Mines, or ſalcable 
Under-wood, and on Perſonal Eſtates within the Pariſh, to raiſe a 
convenient Stock of Flax, Hemp, Wool, Thread, Iron, &c. to ſet the 


Poor to Work; to relieve the Impotent and other Poor not able to 


work; to put out Children to be Apprentices, &c. 


In which Statute, the Manner of the 'Taxation, the Aſſeſſment of 
the Father, Grandfather, Mother, Grandmother, and Children of 
every poor Perſon, [See of Parents and Children, ante, chap. 6.] 
the Manner of levying the Tax, the Power of Juſtices of the Peace 
in Corporations, the Liberty of Appeal to the Quarter-Sefſions upon 
Grievance, the Power of erecting Cottages for the Poor that are 
aged and impotent, Cc. is ſet forth. | 


By the 3 Car. 1, chap. 4. The Church-wardens and Overſeers of 
the Poor, with the Conſent of two Juſtices of the Peace (one Quo- 
rum) within their reſpettive Liberties, may ſet up any Trade for 
ſetting the Poor to work. Ihere there is no more than one Juſtice 
of the Peace, it may be done with the Aſſent of that one Fuſtice. 

By the 13 & 14 Car. 2. chap. 12. Every Town and Village muſt 
provide for their own Poor, where there are more Towns and Vil- 
lazes than one in any Pariſh. And two or more Overſeers ſhall be 
choſen in every Townſhip, &c. who ſhall execute all Powers for 
the Relief of the Poor under the Penalties mention'd in the 43 Eliz. 
chap. 2. Aud Juſtices of the Peace ſhall execute all ſuch Acts in 
every Townſhip, as appointed by the ſaid Statutes. [See the 


10 Ann. chap. 11. 9 Ceo. 1. chap. 7.] 


This Act extends to all other Counties where there are large 
Pariſhes, as well as to thoſe Counties therein nanied, 


By the 5 Georg. 1. chap. 8. here Any Mife, Child or Children 
are left by their Husbands, Fathers or Mothers, upon the Charge of 
the Pariſh, The Church-wardens or Overſeers of the Poor of ſuch 
Pariſh, by Warrant from Any Two Fuſtices of the Peace, may ſeize 


ſo much of the Goods and Chattels, and ſo much of the Annual Pro- 
fits of the Lands and Tenements of ſuch Husband, Father or Mo- 


ther, as. two ſuch Fuſtices ſhall dirett, for the Diſcharge of the Pa- 
riſh, and for the Providing for ſuch Wife or Child. Which Var— 
fant being Confirm'd at the next Quarter-Seſfſions, The Juſtices 
there may make Order for the Church-wardens and Overſeers to 
Diſpoſe of ſo much of the Goods and Chattels by Sale, and to Rc- 
ceive ſo much of the Rents and Profits, as They ſhall think fit. 


For the further Maintenance of the Poor, there are Fines and 
Forfeitures payable to their Uſe in the Statutes concerning Ale- 
houſes, Alehouſe-keepers, Tippling and Drunkenneſs, Clothiers, 
Exciſe, unlawtul Games, taking and killing the Game, Sabbath- 
breaking, the Poor, profane Curling and Swearing, Highways, 
Weights and Meaſures, Burying in Woollen, Gc. 

I By 
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By the 14 Eliz. chap. 5. and 43 Eliz. chap. 2. 4 Tax is to be 
made for poor Soldiers and Mariners, Priſoners, Poor Hoſpitals, &c. 

By the 43 Eliz. chap. 4. Commiſſioners are authorized to enquire 
of Miſemployment of Lands or Goods given to Hoſpitals, or for Re- 
lief of Poor People, Schools of Learning, &c. 


[Sce the 4 & 5 Ann. chap. 14. An A for the better Collecting 
Charity- Money on Bꝛiets by Letters Patents, and preventing Abu- 
ſes in Relation to ſuch Charities.] | 


3. It is the Overſeer's Duty to paſs his A4cconnts. 


By the 43 Eliz. chap. 2. The Overſeers muſt within four Days af- 
ter the End of their Tear, and after other Overſeers nominated, make 
and yield up to two Juſtices of the Peace (one Quorum) an Account, 
&c. and pay the Surpluſage thereof to their Succeſſors, in pain of 
twenty Shillings for every Default in this or in any other Part of 
their Office, and Commitment to Gaol, &c. | See 30 Car. 2. chap. 3. 
For their Account concerning Burials in Woollen, Gc.] When one 
Pariſh extends into ſeveral Counties or Liberties, the Overſeers ſhall 
render an Account to the Fuftices or Head Officers of both Places. 

Lon Action brought for the due Execution of this Statute, the 
Defendant may plead the general Iſſue, and give the ſpecial Mat- 
ter in Evidence, and ſhall recover treble Damages and Coſts. [Sec 
the 7 Fac. 1. chap. 5.] 

By the 3 & 4 W. & M. chap. 11. The Evidence of Pariſhioners 
may be taken concerning Money miſ-ſpent by Overſeers, in the Courts 
at Weſtminſter, or at the Aſſizes; as in the Caſe of Church-wardens 


ſupra. 


[See who are exempted from ſerving Parochial Offices, ſupra, 
Tit. Conſtables, at the End.] 


VIII. Sarvegors of the Highways and Bridges, &c. are created by Of Survey- 


Statute, and are Officers of a Pariſh or Place appointed to repair and 
keep in Repair the Highways, G c. * There are three Kinds of Ways. 
Ter, a Foot-way only. Au, (from Agendo to drive) a Foot and 
a Horſe-way too. 'This is vulgarly call'd a Pack and Prime, or 
Drift-way. Lia or Aditus, a Foot-way, Horſe-way, and Cart- 
Way. Now any one of the Ways beforc-mention'd may properly 
enough be call'd the Highezay, if common to all the King's People. 
And ſo may a * River that is common to all Men; and a private 
Way that leadeth from 'Town to 'Town, and is a 'Thorough-fare : 
But not ſuch a private Way as leadeth to Church, a private Houſe, 
or to the Fields, or to a Village, and terminates there, and is for the 
particular Benefit of the Inhabitants of ſuch a Pariſh, &c. [Sce of 
Vys, Book 2. chap. 2.] Theſe ought to be repaired by the Village 
or Hamlet, or ſometimes by a particular Perſon. A common Strect 
in a City, Oc. is a Highway, and is to be repaired by the City, &'c. 
in which it lies. | See 1 Ceorg. 1. chap. 52.4. 9.] But with Regard to 
the Duty of Surveyors d Fhoſe Highways that arc Drift-ways or 
Cart-ways, that lead from Market to Market, that are Ways for al] 
Travellers, and arc great Roads, or do communicate with them, are 


only 


ors of the 
Highways. 
z 1 Inſt, 56. 4 


® 2 Inſt. 38. 


dx Ventr. 
189. 
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© 2 Inſt. 505. 
1 Roll. Abr. 
392. 


4 > Cro. 266, 
267. 


© 1 Roll. Abr. 


399. 
1 Ventr. 90, 


183,189,256. 


only under the Surveyor's Care. Highways depend much upon 
Reputation, ſo that nothing more particularly can be determin d 
about them. 

The Frechold of Highways and Bridges is in him that hath the 
c Prechold of the Soil; either the Lord of the Manor as part of His 
Waſte, or the Land-Owners on both Sides of the Way. For the 
Law preſumes, That the Way was at firſt taken out of the Lands 
of the Party, that hath other Lands adjoining to it. It is callcd the 
Kinz's Highway, not that He hath any Property in the Soil, but 
becauſe of the Privilege which He hath of a Free Paſſage for all 
His People. 'The Frechold of a High-Street is in the Lord of the 
Manor; and the People have nothing there but a Liberty of Paſſage. 

The Frechold and Profits of a Way that leadeth into the Fields, 
is in him that hath the Land next adjoining. 

d An ancient Highway cannot be chang'd without the King's Li- 
cenſe, upon a Writ of Ad quod Dammnum. | See 8 & 9 V. z. chap. 16.] 
But when I ſay that Dritt-ways and Cart-ways are only under the 
Surveyor's Care, it mult be underſtood that he is not bound to repair 
them, © if any are obliged by Preſcription generally in Reſpect of 
the Tenure of their Lands, or by Encloſure of Lands adjoining, to 
repair them or any Part of them. By Encloſure, the Subject is hin- 
der'd from going upon the Land when the Ways are bad. For if 
there is a Highway, and the Way is miry and deep, the King's Sub- 
jects may go upon the Ends and Outlets of Lands adjoining (the Way 
lying in an open Field, without being encloſed) for theſe Outlets are 
adjudg'd to be Parcel of the Highway. The King's Subjects muſt have 
a Paſlage, and are not forcd to go upon the miry Track; from 
whence it follows, 'That if the Lands adjoining are ſown with Grain, 
the King's Subjects, in this Caſe, may go upon the Corn, Ge. 

Of Common Right, or by Common Law, the Occupiers of 
Lands in the Pariſh ought-to repair the Highways; and no Agree— 
ment with any Perſon can take off this Charge, which the Law lays 
upon them. 

The Statutes in Aid of the Common Law fſct forth the Manner 
of Chifing Surveyors, and their Quali fications; their Duty in Re- 
pairing Highways and Bridges; their Duty in gathering a Kate for 
that Purpoſe, and their Duty in Paſſing their Accounts. | 

1. As to the Manner of Chuſing Surveyors, and their Oualifica- 
tions. 


By the 3 & 4 W. & M. chap. 12. The Conftables, Church. evardent, 
Surveyors of the Highways, and the Inhabitants in every Pariſh are 
to meet on the Teeny: ſixth of December in every Tear (unleſs it hap- 

2728 02 4 Sunday, and then on the Teenty-ſeventh) to return a Lift 
of Perſons qualified to be Surveyors to two Or more Fuſtices of the 
Peace at a Special Seſſibus, to be held the Third of January, or within 
fiftecn Days after; tho are to appoint by an Order under their Hands 
and Seals ont of the Lift returud by the Conſtables, &c. (on pain of 
twenty Shillings) one or wore to be Survezors. And if he that is nom:- 
nated refnſcs to ſerve, he forteits five Pounds to be levied by Diſtreſs, 
by Il arrant of wo Fiſtices, one Mozety of the Forfeiture to go to the 
Trnformer, the other to the Repair of the Highways; and then another 
to be appointed, upon like Forfeiture if be refuſes to ere. If the Con- 

| 1 3 | ſtables, 
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flables, &c. ſhall not Return the ſaid Liſt of Names, every of them 


ſo neglectiug ſhall forfeit Twenty Shillings, &c. 
But no Officer is named to whom the Warrant ſhall be directed. 


The Perſons qualified muſt have an Eſtate of ten Pounds a-year, 
either in their own Right, or in the Right of their Wives, or they 
muſt be worth a hundred Pounds in Perſonal Eſtate, or rent thirty 
Pounds per Annum. F none in the Pariſh are thus qualified, a 
Liſt muſt be made of the moſt ſufficient Perſons. 


2. As to Repairs of Highways and Bridges. 

The Statutes relate to the Preventing Obſtructions and Decays in 
Highways, and to Thoſe that are to Work and Repair the Highways. 

For Prepenting Obſtructions and Decays in Highways and Bridges 
belonging to 'Them, 


By the 3 & 4 W. & M. chap. 12. (The ſame Statute) None ſhall 


lay in the Highway (not twenty Foot broad) any Obſtruftions or Au- 


noyance, in pain of five Shillings, to be levied by Diſtreſs, &c. and 
the Poſſeſſors of Lands next adjoining ſhall remove and diſpoſe of 
Timber, Stones, Dung, &c. laid in the Highway, to their own Lie. 
If they neglect to clear the Way, and to cleanſe their Ditches, &c. 
adjoiuiug thereunto, and to lay ſufficient Trunks or Bridges, where 
there are Cart-ways into the ſaid (rounds, by the Space of ten Days 
after Notice given by any of the Surveyors, they forfeit five Shillings 
for every Offence, to be levied by Diſtreſs, &c. 

No Tree, Buſh or Shrub ſhall be permitted to grow in any High- 
way not twenty Foot broad, but muſt be cut down by the Owner of 
the Land where it ſtands, within ten Days after Notice given by 
any of the Surveyors, in Pain of five Shillings for every Offence, 
to be levied as aforeſaid. [ Sce the 13 Ed. 1. chap. 5.] 

The Poſſeſors of Lands adjoining to Highways not twenty Foot 
broad, ſhall keep their Hedges pruned right up from the Roots. 

Surveyors may make Drains thro' the Lands adjoining; and ſhall 
make every Cart-way leading to any Market-Town eight Foot broad 
at leaſt; and as near as may be upon the Level. 

Cauſeways for Horſes muſt be three Foot broad, 

By the 7 8 W. 3. chap. 29. He that removes any Poſt, Block, 
&c. ſet up for ſecuring Horſe and Foot Cauſeways from Waggons, &c. 
ſhall, upon Proof by one IWitneſs before a Fuſtice of Peace, forteit 
twenty Shillings, 

By the 8 & 9 W. z. chap. 16. Five Fuftices of the Peace at their 
.Quarter-Seſſions may widen any Mays to eight Tards in Breadth; and 
by a Fury aſſeſ a Recompence to the Owners, to be paid by thoſe 
who ought to have repaired the Highway. But they cannot pull 
down any Houſe, or take away any Ground from a Garden. Perſons 
aggrieved may appeal to the Judges at the next Aſſizes. 

Fuſtices at their ſpecial Seſſions may dire(t their Precepts to Sur- 
weyors to erctt Stones or Poſts where Croſ5-ways meet, with Iuſcri p- 


tions directing to the next Market-Town, under the Penalty of ten 


Shillings on the Surveyors Neglett. | 
O 2 By 
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By the 5 Eliz. chap. 13. Surveyors may turn a Iater-Courſe hurt- 
ful to the High-ways into any Man's Ditch, take Rubbiſh or ſmall 
Stones in any Ouarry ready digged in any Man's Ground within the 
Pariſh; and for Default of Rubbiſh, to dig for Gravel, Sand, Cin- 
ders, and likewiſe to gather Stones lying upon any Man's Lands 
within the Pariſh for the Amendment of the Highways ; provided 
they do not dig in the Houſe, Garden, Orchard or Meadow of any 
Perſon, or in any more Pits than one in any encloſed Ground; and 
not above ten Tards over at the moſt; and that they ſhall cauſe the 
Pit to be filled up with Earth, at the Charges of the Pariſhioners, 
pon pain of five Marks to the Owner of the Land to be recovered by 
Attion of Debt, &c. [See the 4& 5 V. & M. chap. 12. Where Gra- 
vel and other Materials are bought by Surveyors, ira. 

The Preſentment of Default by one Fuſtice of the Peace in Sef+ 
ſions upon his own Knowledge, ſhall be a good Convittion. Aud any 
two of them (one Quorum) may aſſeſs a Fine. However, the De- 
linquent ſhall be admitted to his Traverſe, as in other Caſes. 


14 f He cannot take a Traverſe to the Want of Repair of ſuch High- 

160. way, but he may traverſe or controvert his own Obligation to it. 

Kelynge a, ['Sce the 1 Georg. 1. chap. 52. Concerning the Appointment of 
177” Scavengers to cleanſe the Streets in Cities, Oc. 


By the 1 Georg. 1. chap. 52. Surveyors appointed as aforeſaid, muſt 
within fourteen Days after the Acceptance of their Office, and ſo 
from Time to Time every four Months (or oftner, if required by 
Marrant of two Fuſtices) View the Roads, common — 
Bridges, Canſeways, &c. belonging to ſuch Highways, with all Nu- 
ſances and Encroachments made upon them, and give an Account in 
Miiting upon Oath to the Fuſiices at their next Special Seſſions of 
the State of the Highways, &c. [See more of this Statute infra.) 

By the 1 Georg. 1. chap. 11. No Travelling Maggon, Cart, or Car- 
riage with any Burthen (other than Carriages employ'd about Husban- 
dry, and in Manuring of Land, and for carr Hay, Straw, (not 

mentioning Corn unthraſh'd, and Coals) Chalk, Timber for Shipping, 
Materials for Building, Stones of all Sorts, Ammunition and Artil- 
lery of the King) ſhall go upon the common Highway with above five 
Horſes, &c. in Length, upon pain of five Pounds, one Moiety to the 
Surveyor of the Place, for Repair of the Highway, the other Moiety 
to the Proſecutor, to be levied by Diſtreſs of the Horſes, &c. by any 
Perſon whatſoever without any Warrant, to be delivered to the Sur- 
weyor or other Pariſh-Officer of the Place where, &c. and if the Pe- 
nalty is not paid within three Days, the ſaid Surveyor or Pariſh- 
Officer may by Warrant of one Fuſtice ſell the ſaid Diſtreſs, and de- 
liver the Money to the ſaid Juſtice to be diſtributed, &c. rendering 
back the Overplus, &c. and he that aſſiſts in the Driving any Tra- 
velling Waggon, &c. with more than five Horſes, &c. forfeits five 
Pounds to be levied and diſpoſed of in like Manner. | 

Conſtables or Surveyors, wilfully I Hering any Waggon or Cart to 
paſs in ether Manner than is allow d, may be fin d by one Juſtice of 
the Peace. [See 22 Car. 2. chap. 12. 3 G 4 V. & M. chap. 12. 
76 8 ,, z. chap. 29. 6 Ann. chap. 29.] | 


I | If 
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IF the Perſon ſeifing the Cattle, ſhall neglett to brins them to the 
A440 &c. he ſhall forfeit twenty Pounds, &c. [See 9 Ann. 
chap. 18. 

75 the 1 Georg. 1. chap. 5 2. Every Perſon (who ought to ſconr 
Ditches and uſual WWater-Courſes adjoining to Highways) that ſhall 
for thirty Days after Notice neglett to do the ſame, or ſhall leave 
the Earth of the Ditches in the Highways for eight Days, on Oath 
of Surveyor before 3 at their Special Seſſions, ſhall for 
every eight Tards not ſcoured forfeit Two Shillings and Six-pence, 
ond the Surveyors ſhall ſcour them, and make new Ditches thro 
the Lands adjoining, &c. 

By the 5 Georg. 1. chap. 12. No Wiaggon Travelling for Hire ſhall 
be Drawn with more than Six Horſes; And no Cart Travelling 
for Hire ſhall be Drawn with more than Thꝛee Horſes; upon For - 
feiture of All the Horſes above the Number allow'd in each Cafe, 
eith all Accoutrements, to the Uſe of the Diſtrainer. 

The Diſtrainer muſt deliver the Horſes, and other Things ſo 
ſeized, to the Conſtable, or other Pariſh Officer of the ſame, next or 
adjacent Town or Pariſh, till the Diſtrainer ſhall make Proof on 
Oath before ſome Juſtice of the Peace of the Offence committed; and 
then the Fuſtice 1s to iſſue His Precept to the Conſtable, &c. to De- 
liver the Horſes, &c. ſo forfeited to the Party, who ſeized, for His 
Sole Uſe and Benefit ; paying the Charge of Keepins and Securing 
the Other Things as the Fuſtice ſhall Allow. 

No Waggon Travelling for Tire, having the Iheels bound with 
Streaks or Tire of leſs Breadth than two Inches and an Half, when 
worn, or ſet on with Roſe-headed Nails, ſhall be drawn with more 
than Three Horſes, upon Forfeiture of All the Horſes above Three, 
evith all Accoutrements, to be ſeized and Apply'd as aforeſaid. 

Tf any Perſon ſhall Hinder, or Attempt to Hinder, the ſeizing, &c. 
upon Oath made by One, or more Iitneſſes, before a Juſtice, He ſhall 
be committed to the Common Gaol for three Months without Bail, 
and Forfeit for every Offence Ten Pounds, to be levied on his Goods 
and Chattels by Warrant from ſuch Fuſtice. Aud if the Penalty is 
not paid within three Days after the Diſtreſs, then the Perſon Di- 
firaining may ſell the Goods, rendring the Overplus to the Owner, 
dedutting the Charge of the Diſtreſs and Seizure. 

Provided, That this Act ſhall not extend to ſuch Carriages as are 


employ d about Husbandry, or in carrying Cheeſe, Butter, Hay, 


Straw, Corn unthraſh'd, Coals, Chalk, or Any One Tree or Piece of 
Timber, or Any One Stone, or Block of Marble, Carravans, and the 
Covered Carriages of Gentlemen for Private Uſe, or To Timber, Am- 
munition, or Artillery for the King's Service. [See the 6 Georg. 1. 
ch. 6. For preventing the Charge of exceſſive Loads of Meal, Malt, 
Bricks and Coals within Ten Miles of London and Jeftminſter.Þ] 


Note, That the 5 Georg. 1. chap. 12. relates only to Waggons 
and Carts travelling for Hire. | 
[See the 1 Georg. 1. chap. 57. For regulating Hackney-Coaches, 


Carts, &c. within the Cities of London and J/e/tminſter, and the 
Weekly Bills of Mortality.] 


Now 
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Now having ſeen how Decay and Aungyances in the Highways 
are to be prevented : Let us conſider who are obliged to work and re- 
pair the Highways where they want to be amended and repair'd; 

The Vork and Repairs are to be in the following Manner: 


By the 2 & 3 Ph. & M. chap. 8. Every Surveyor is to appoint four 
Days (fix Days by the 5 Eliz. ch. 13.) to all Perſons that are liable 


to attend and work, for providing Materials for the Amendment 


of the Highways, giving Notice in the Church the Sunday after 
Eaſter of the ſeveral Days by him appointed. 


Perſons liable to work, are every one that hath a Draught or 


Plong h or Plong h-laud in Arable or Paſture, and every Houſholder, 


eRaym.196. 
Dalr. ch. 50. 
P. 105, 106. 


Labourer or Cottager. 


Therefore by the ſame Statute, Eoery one having a Team, or oc- 
cupping a Plough-land either in Arable or Paſture (interpreted by 
the 7&5 8 V. z. chap. 29. to be fifty Pounds per Annum in Wood- 
land, or any other Land within any Statutes concerning the High- 
ways;) and every other Perſon keeping a Draught or Plough is 
chargeable to fend a Team, and two able Men with Tools convenient 
to work eight Hours every Day, in pain to forfeit ten Shillings for 
every Day that Default is made. 


8 If a Man hath eight Plough-lands, tho' tis all Paſture, he ought 
to find eight Te ms for fix Days, whether he keep any Draught or 
no. So if he hath ſeveral Draughts, he is bound to fend a Team 
for each Draught, tho' he hath no Land. Again, 


Every Houſholder, Labourer, and Cottager, able to work, being 
no hired Servant for a Tear, muſt either work himſelf, or hire one to 
work on each of the fix Days. And all of them muff work eight 
Hours every Day, under the Penalty of one Shilling a Day. [By 
the 22 Car. 2. chap. 12. The Penalty is one Shilling and Six-pence. ] 


By the 18 Eliz. chap. 10. Foery Perſon (except ſuch as dwell in 


the City of London) that ſhall be afſefſed in the Payment of any Sub- 


ſidy to her Majeſty to five Pounds in Goods, or forty Shillings in 


Lands or above, during all ſuch Time as he ſhall ſtand ſo aſſeſſed, 
and being none of the Parties chargeable for Amendment of the 
Highways by any former Law, but as a Cottager, ſhall find two 
able Men yearly to labour on the Highways at the Times appointed. 

And every other that ſhall occupy a Plongh-land in Tillage or Pa- 
ſture, Iving in ſeveral Pariſhes, ſhall be chargeable to the Mending 
of the Ways within the Pariſh where he deelleth, as if the Plough- 


land had lain. all in the ſame Pariſh. 


By the 22 Car. 2. chap. 12. In ſuch Places where Carts are not 
uſed, the Inhabitants muſt ſend Horſes, &c. to carry Materials to 
amend the Ways, with able Perſons to work with the ſame, under 
the like Penalty as is appointed for Carts and Teams. Any one con- 
vitfted before a Fuſtice of Peace by the Oath of one Witneſs, or View 
of the Fuſtice himſelf, to have reſiſted any employ'd in the Execution 
of the Statutes concerning Highways, or of Reſcuing Goods diſtrain'd 
by Virtue of them, forfeits forty Shillings, &c. 1 
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By the 1 Georg. 1. chap. 52. Surveyors mnſt give an Account to th; 
Inſtices at the next ſpecial Hſion, in Writing upon Oath of the 
Neeletts of Liabourers, or of thoſe. that are to find Labourers or 
Teams, under the Penalty of five Pounds. [See the 3 & 4 W. & M. 
chap. 12.] And the Fuſlices at their ſpecial Seſſions under their 
Hands and Seals may order the Repair of thoſe great Roads which | 
moſt want Repair, with the Time and Manner. And the Surveyors 
ſhall take the moſt convenient Time of the Tear to repair them be- | 
fore Harvef!, and ſummon the Teams and Laborers, &c. 1 
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Statute. And ſee the 13 Car. 2. chap. 2. 22 23 Car. 2. chap. 17. 
2 V. & M. chap. 8. 8 G9 V. z. chap. 37. Wherein the ſole Power 
of Cleanſing and Repairing the Streets, Lancs, and Paſſages within 
the City of London, and the Liberties thereof, is in the Lord Mayor, 
Aldermen, and Commons in-Common-Councy aſſembled; and alfo 
all Matters that concern the Ways, Sewers, Drains, Vaults, Ge. 
Here the Manner of Taxing by Commiſtoners, and the Office of 
Scavengers (who are in the Nature of Conmry Surocgors) is ſet 
forth. [See alfo the 10 Aun. chap. 11. 2 Georg. 2. chap. 11.] 

Note, That h Perfons in Holy Orders are adjudged to be within » vent 273. 
the Purview of theſe Statutes, by Virtue of the General Words, 2 Lev. 1395 
(viz.) every Honufhplder, Inhabitant, Pariſhioner, He that kcepeth 
a Draught, &c. ny N 

In the Statute of the 43 liz. concerning the Rate for the Poor, | 
Tithes are expreſly mention'd, to which the 3 6 4 V. & M. ch. 12. 
concerning the Highways, does refer, [See 3 & 4 V. & M. infra, | 
Concerning the Rate. | | bi 
2 Sce the Rules for Indifiments for not Repairing, Oc. 2 Noll. Abr. 1 
þ 79, 80, 81. il 
: Note, That as to Bridges in the Highways, and not belonging to | 

the Highways, i the whole County (not the Pariſh) is to repair them ' 2 InRt. 100; 
by the Common Law. But Owners of Land moy be charged, by 7% 79? 
Reaſon of the Tenure of their Lands, or by Preſcription ; but not dos. 18 
otherwiſe. Perſons Spiritual or Temporal, Corporate or not Cor- 1 Dany. Abr: 
porate, are bound to Repair Bridges, by reaſon that They and Thoſe, ““; 
whoſe Eſtate They have in the Lands or 'Tenements, are bound in ' 
reſpect thereof to repair the ſame. And as to Preſcription, Bodies : | 
Politick are bound by a general Preſcription only, becauſe they are 
local, and have a perpetual Succefiton: But natural Perſons cannot 
be bound by the Act of the Anceſtor without Binding and Afcts, or 
tome ſpecial Reafon. A Man cannot be charged by a gcncral Pre- | | 
ſcription todo what his Anceſtors have done. So that a Private Perſon 1 
may be obliged to Repair a Bridge by Reaſon of Tenure, but not by 
Reaſon of Preſcription only; whereas a Pody Politick may be bound 14 
either by Reaſon of Tenure or Preſcription. [See Of Anceſtor and "1 
Hir, chap. 6. Ante, and Of Preſcription, Book 2. chop. 3. Poſt.) 

If Part of a Bridge lies in a Franchiſe out of the County, thoſe | 
of the Franchiſe muſt repair that Part, and the County the other i 
Part. And fo it'is if it be in two Counties. . wi 

If a Man maketh a Bridge for the common Good, he is not bound uy 
to repair it; or if a Biſhop hath of Alms once or twice ay + by 

; ridge, 


Sce more of the Power of the Juſtices in Corporations in the ſame : | | 
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Bridge, it bindeth not; but it is Evidence againſt him that he ought 
to do it of Right, until he prove the contrary, But if Time out of 
Mind he and his Predeceſſors hath repaired it of Alms, this ſhall 
13 Rep. 13. bind him to it. * If one hath Toll (call'd Portage) for Men and 
Cattle paſting over a Bridge, he muſt have that Right by Preſcrip- Y 
tion or Statute; and in Lieu of the Toll, he ought to repair it, „ 
1 2 lab. 701. [See of Fairs and Markets, Book 2. chap. 2.] | None can be com- A 
elled to make a new Bridge, where there was never any before, I 

but by Act of Parliament. 

Thus it is by the Common Law. But 


By the 22 H. 8. chap. 5. Four Fuſtices (one Quorum) ſhall in Se/- 
fions Enquire, Hear and Determine the Annoyances of Bridges, 
and of Highways at the End of ſuch Bridges, and ſhall charge 
ſuch as ſhould Repair them. And where it cannot be known what 
Hundred, City, Town or Pariſh, Perſon certain or Body Politick, 
ought to repair Them, They ſhall be repaired by the County or Ri- 
ding, City or Town Corporate, wherein They are ſituated. And if 
They are ſituated in two ſuch Precinits, the Inhabitants there 
ſhall repair the ſeveral Parts reſpettively. And the Fuſtices may 
in this Caſe ſend Proceſs out of their Juriſdiction, &c. [Sce the 
Expoſition upon this Statute, 2 Juſt. 700, 7or, 702, 703, 704, 
705, 796.] 


No private Bridges are within that Statute, but only ſuch as are 
common in the Highways, and are not to be repaired in the ſame 
manner as Highways. 

[See the 1 Aun. chap. 18. infra. An Act to explain and alter the 
22 H. 8. chap. 5. Concerning the Repairing and amending of the 
Bridges in the Highways. 3 

See alſo the Sratuter which concern Highways and Bridges in I 
particular Places, as collected by Nelſon in his Office and Authority 3 

of a Fuſtice of Peace, 6th Edit. Tit. Highways.] 

3. It is the Duty of Surveyors to gather Rates for the Amend- 
ment of the Highways and Bridges belonging to the Highways. 


By the 3 & 4 W. & M. chap. 12. Upon Notice given by the Sur- 
weyors to the Fuſtices in their Special Seſſions, and Oath made of 
what Sum they have expended for buying Materials, &c. to repair the 
Highways; the Juſtices or any two of them may cauſe an equal Rate 
to be made to reimburſe them, according to the Method preſcribed in 
the 43 Eliz. chap. 2. For the better Relief of the Poor ; [in which AR 
every Occnpier of Mood, Lands, Tithes, &c. is included as afore- 
ſaid. ] J/hich Rate, being allow'd by the ſaid Fuſtices in their Spe- 
cial Seſſions, mas be levied by Surveyors on Perſons refuſing to pay, 
by way of Diſtreſs and Sale of their Goods, &c. 

If the Zuſirces of the Peace at their Quarter-Seſſions ſhall be ſatiſ- 
fied, That the Highways, Canſcways, Bridges, (which ought to be re- 
paired by a Pariſh, Gc.) Streets, Pavements, within a Pariſh, &c. can- 
not be ſufficiently amended without the Help of this Att, they may 
cauſe Aſſeſſments upon Perſons uſually rateable to the Poor to be made 
(rot exceeding in one Tear Six-pence in the Pound of the yearly Value 
% Lands, &c. nor of Six-pence jor twenty Pounds perſonal Aſtate) to 
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be levied in ſuch Manner as the Juſtices in Seſſions ſhall direit. 
[Sce 1 Georg. 1. chap. 5 2. H. 6.] : 

Here the Cl:rgy are chargeable to the Highways, Oc. as well as 
the Laity. 5 

And for a further Help, All Fines and Forſeitures ſor not amend: 
ing the Highways, ſhall be levied into the Hands of Surveyors (not to 
be returned into the Exchequer) to be applied towards the Amend- 
ment of ſuch Highways. And if any ſuch Fine, &c. impoſed upun 
any Pariſh, ſpall be levied upon one or more of the Pariſhioners, any 
two Juſtices at their Special Seſſions, upon Complaint, may by I ar- 
rant canſe a Rate to be made to re-imburſe them; which the Surveyors 
ſhall leap, and pay within a Month after the making thereof. 

Juſtice of Peace neglectiug His Duty, which this Act requires, 
ſhall Forfeit Five Pounds; One Moiety to Him that Will ſue for the 
ſame in Any Court of Record by Action of Debt, &c. the Other 
Moiely to be employ'd for the Repair of the Highways of the Pa- 
riſh, where the Perſon ſuing ſhall Inhabit. 

Surveyors (after the Acceptance of their Office) acglecting Their 
Duty, by this Act ſhall Forfeit for every Offence Forty ſhillings. [By 
the 6 Ann. chap. 29. Five Pounds] to be levied on their Goods and 
Chattels by IVarrant under the Hands and Seals of Two or more Ju- 


 fiices; One Moiety to the Informer, and the other Motety towards the 


Repair of the Highways of the ſame Pariſh, &c. [Sce the 1 Georg. 1. 
chap. 5 2. H. 5. Concerning Fines, (5c. miſapplicd.] 

By the 75 & 8 W. 3.chap. 29. F any Inſhip or Vill, which uſes to 
repair their own Highways, ſhall have levied and employ'd Six- 
pence in the Pound for the Repatrs, and that is not ſufficient, the 
Juſtices at the next Special Seſſions may order the whole Pariſh to 
contribute to the ſaid Repairs. 


As for Bridges belonging to the County, Cc. 


In the 22 H. 8. chap. 5. By the Word m Jahabitants, All Privi- = aluſt. 504, 


leges of Exemption, tho' by A& of Parliament, from Contribu- 
tion to the Repairs of decay d Bridges arc taken away. The Clerg y 
therefore are charged in reſpect of their Spiritual Poſſeſſions to- 
wards the Repair of Bridges to be repaired by the County, Ge. 
as well as toward the Repair of thoſe Bridges which are known 
to belong to Pariſhes, &c. [See the Explanation of the Word Ju- 
habitant, 2 Iuſt. 702, 703, 70g. | 


| By the 1 Ann. chap. 18. J. he Manner of raiſing the Tax for ſuch 


Bridges ig directed at large. 


By which Statute, The Zuſtices in Seſſions, upon Preſentment, 
(where it cannot be known who ought to repair a Bridge) away aſſeſs 
every Town, Pariſh or Place in Proportion, as uſually hath been 
aſſeſſed. And the Money aſſeſſed is to be levied by the Conſtable of 
each Pariſh, &c. or by ſuch Perſon as is appointed Treaſurer, &c. 
Officers negletting their Duty, forfeit forty Shillings; and the 
Treaſurer five Pounds, to be applied to the Repair of the Bridge. 
No Fine for not Repairing ſuch Bridges, and the Highways at the 
Ends thereof, ſhall be Returned into the Exchequer, &c. but ſhall be 
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Rebuilding and Repairing ſuch Bridges and Highways at the Ends 
thereof. [See more of this Statute rau.] 


4. It is the Duty of Surveyors to paſs their 4ccounts. There- 
fore, 


By the 3 & 4 W. & M. chap. 12. The Snroeyor before he is diſ- 
charged his Office, ſhall at ſome Special Se ſſions give an Account 
upon Oath of all Montes received, which ought to be employ'd in 
amending the Highways, and how it was diſpoſed of. And if any 
remain in his Hands, he ſball deliver it to the next Surveyors ; and 
in Caſe of Failure, ſhall forfeit double the Value, to be levied by 
Iarrant of two Fuſtices. | 

By the 1 Georg. 1. chap. 5. No Juſtices Clerk, &c. ſhall receive 
Any Money for the Oath or Account, on Forfeiture of 101. to be 
Recover d in Any Court of Record. 

By the 1 Ann. chap. 18, The Money received for Repair of Bridges 
[intended by the Act] zs zo be accounted for according to the Order 
of the Fuſtices in Seſſions. | 

Fuſtices may allow Perſons concerned in the Execution of this 
Act Three-pence in the Pound. [See more of this Statute p,, 
and where Actions muſt be laid, Book 4. chap. 4.] 


[See the 43 Elig. chap. 4. Concerning Commiſſioners to be autho- 
rized to enquire of the Miſemployment of Lands or Goods, Ge. 
given for Repair of Bridges, Cauſeways, Highways, (5c. And ſee the 
22 Car. 2. chap. 12. Concerning Lands given toward the Repair of 
Bridges, Highways, Oc. and the Duty of the Truſtees, Gc.] 

So much concerning the Duty of Surveyors as to Repairs, Rates, 
and their Accounts. 


There are ſome Statutes concerning the Coxrts which have Cog- 


nizance of theſe Matters. 


By the 2 & 3 Ph. & M. chap. 8. Stewards in Leets have Power to 
enquire concerning Highways, and may impoſe Fines upon ſuch as 
make Defaults, according to the 18 Eliz. chap. 10. 

By the 3 & 4 W. & M. chap. 12. A Matters concerning High- 
ways, &c. ſhall be determined in the County where they lie, aud not 
elſewhere. And no Preſentment, Iudictment or Order made by 
Fertue of thoſe Atts ſhall be moved by Certiorari out of the County ; 
(provided the Juſtices act within their Power.) And in Actions 
commenced againſt any Perſons authorized to put this Ad in Ex- 
ecution, the Defendants may plead the General Iſſue, and if Judg- 
ment be for them, they ſhall have double Cofts. 

By the 1 Ann. chap. 18. All Matters concerning the Repairing 
of ſuch Bridges (as are intended by the Act) Hall be Determin'd 
in the County, and not be Removd by Certiorari. | 

Perſons authorized by this Att may plead the General Iſſue, aud 
Give this Act and the 22 H. 8. chap. 5. in Evidence; and if Fuds- 
ment be for Them, They ſhall have Double Coſts. 

In all Informations or Inditiments in his Majeſty's Courts of Record 
at Weltminſter, Aſises or Quarter-Sefſions, the Evidence of the Inha- 

> 1 | bitant-c. 
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bitants of the Town or County, in which ſuch dec ay 1 Dri Ig 
Highways lie, ſhall be admitted. | 


Note, That the Srarutes which concern Highways and Bridges in 
particular Places muſt be exactly purſued, as being different from the 
Statutes made for the Repair of Highways and Bridges in general. 
[See the ſeveral Starutes concerning Taru: piles in Highways. 


IX. The Clerk of the Market is an Officer that hath Cognizance of of the cicri 


Weights and Meaſures. a The. King's Clerk of the Market exc- of the Mar. 
cutes his Office only within the Verge. Head Officers of Corpora- 4 ; 
. _ SS : ; . : 1 22328 s 34 3» 
tions, Lords of Libertics, or their Deputies, execute this Office in 
other Places by Grant or Preſcription. [See the 17 Car. 2. chap. 19.] 


He doth kecp a o Court, and enquireth of Weights and Meaſures, » 4 Inſt. 273. 


whether they are according to the Standard or no. [ See of the 
Court of the Clerk of the Market, Book 4. chap. 1.] His Fees for 
Scaling are ſettled in the 7 H. 7. chap. 33 ER 

[Sec the 17 Car. 2. chap. 19. 22 Car. 2. chap. 8. 22 (5 23 Car. 2. 
chap. 12. For Regulation of the Office of the Clerk of the Market, 
for Reformation of Weights and Meaſures, and for limiting his ex- 
oo 'Þ  - ® ONS WO PANE WER FER, Whos | 

| [See alſo the 8 Ann. ch. 18. 1 Georg: 1. ch. 26. 5 Georg. 1. ch. 25. 

To regulate the Affize of Bread; 7 Ed. 6. chap. 7. 43 Elis. chap. 14. 
2 Ann. chap. 15. and the 9 un. chap. 15. 10 Ann. chap. 6. Con- 
cerning the Aſſiſe of Fuel, Billet, n | 

The Clerk of the Market cannot ſet a P Price upon any Thing P4 Inf, 275, 
ſaleable in the Market; for that does not belong to Weights and 
Meaſures. He cannot take any Fee for d View and Examination 4 41oR. 274. 
only of Weights and Meaſures; for the Statutes allow a Fee only Pali. eh. 113. 
for Sealing. If they are falſe Weights and Meaſures, they ought ?““ 51 
to be burnt. But if they are true and ſealed, they ought not to 
be charged again. 


Buy the 22 & 23 Car. 2. chap. 12. There there is no Clerk of the 
Market, He that hath the Profits of the Market ſhall ſeal Meaſures 
duly gauged. 


r There is now no great Need of the Clerk of the Market ; for * 4 Toft. 214, 
the Juſtices of Aſſiſe, Oyer and Terminer, and of the Peace, Sheriffs 
in their 'Torns, and Lords of Leets, may and do enquire of falſe 


Nights and Meaſures. [Sec of Weights and Meaſures, Book 3. 
chap. 3. 8 


X. Governors of Houſes of Correction are to ſet Rogues and other Of Maſters 
idle Perſons to work. This Officer and his Priſon does not belong ** Gofer- 


to the Sheriff. His Noi natiou, Duty and Allowance arc ſettled Houſes of 
by Statutes. For CorreQion. 


By the 39 Eliz. chap. 4. Tuſtices of the Peace in their Oyarter- 
Seſſions may order Houſes of Correttion to be built, may make Orders 
for providing a Stock, &c. and for Maintaining and Governing the 
ſame, and ſee that Offenders ſent thither be ſet to Work or puniſhed. 

| P 2 Juſtices 
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Juſtices of the County ſhall not meddle in Corporate Towns, but 
the Fuſtices there are to put this Act in Execution. 

By the 39 Eliz. chap. 5. Houſes of Correction may be incorporated, 
See 41 Eliz. chap. 4. 7 Fac. 1. chap. 4. and the 2 Inft. 707, 720, 
Cc. where theſe Statutes are well expounded. |] ED ee, 

By the 7 Jac. 1. chap. 4. There is to be a Houſe Correction in 
every Shire to ſet Rogues and other idle Perſons at Morꝶ. And the 
Fuſtices in Seſſions ſhall appoint a Governor for the {aid Houſe, who 
hath Power to ſet Rogues and idle People at Work, to puniſh them 
with moderate Mhipping, to fetter them if they are unruly. [See 
Weſt. 2. chap. 11.] They are to have no other Allowance than what 
they ſhall deſerve by their Labour. And for this Trouble, the Juſtices 
ſhall allow the Governor a yearly Sum, to be paid quarterly before- 
hand by the Treaſurers of the County; the Governors giving Security 
for their Continuance in the ſaid Office. And if the Governors ſhall 
not every gp mg yield to the Fuſtices, a true Account of all 
ſuch Perſons as ſhall be committed to their Cuſtody, or if they ſuffer 


them to eſcape, the Fuſtices may fine them. 


i 2 Inſt. 550, 


Tho' one have lawful Means to live by, yet if he is an f idle or 
diſorderly Perſon, (for thoſe are the Words in the Disjunctive in one 
Part of the Statute) the Juſtices of the Peace may ſafely commit 
him to the Houſe of Correction, by Vertue of this Statute. A gene- 
ral and large Power, without Exception of any Perſon. {See this 
Act expounded, 2 Inſt. 728, &c.| | 
Thheſe Perſons following may by Statutes be ſent to the Houſe of 
Correction; viz. An Alchouſe-keeper ſelling Ale without Licence 
after a ſecond Conviction, ſturdy Beggars, Carters in London riding 
upon their Carts, Oc. Corn-ſpoilers, Deſtroyers of the Game for 
want of Diſtreſs, Hedge-breakers, Idle or diſorderly Perſons, La- 
bourers under Thirty Years of Age refuſing to work, Mother of a Ba- 
ſtard-Child, Imbezillers of Naval Stores under 205. Robbers of Or- 
chards, Parents of poor Children enticing them from their Ma- 
ſters, poor Children refuſing to be Apprentices, poor Perſons refu- 
ſing to wear a Badge, Perſons burnt in the Hand for Larceny, Per- 
ſons running away, or threatning to run away and leave their Fa- 
milies upon the Pariſh, Seamen Quarrelling and Fighting in His 
Majeſty's Yards, Oc. upon Non-payment of Their Fines, Servants 
running away, common Treſpaſſers, Vagabounds, and Thoſe whoſe 
Place of Birth or laſt Dwelling for a Year cannot be known, or 
who Refuſe to tell the Place of their Settlement; Spoilers of Trees 
and Wood-cutters, G'c. But if the Way of Conviction is not ap- 
pointed by the Statute in any of theſe Caſes, then the Juſtices in 
Seſſions only have Power to fend ſuch Offenders to the Houſe of 
Correction. In the mean Time, ohe Juſtice may require Sureties 
for their Appearances at the Seſſions. 


By the 5 Ann. chap. 6. The Keeper of a Houſe of Correction or 
Ilorkhouſe uegletting to give due Correction to any Perſon convitt of 
Theft or Larceny, and committed thither, any Fudge of Aſſize or Oyer 
and Terminer, por Proof, may femore the Keeper from his Office. 


2 4 | | [See 


> 2 ˙ "IEEE EY — © —_—_—_T. ICS . 


g® * a5" 
1 
„ 
* © 
* 7. 


| [See the 6 Georg. 1. chap. 19. Concerning the Commitment of 
Vagrants, and Criminals charged with ſmall Offences, cither to the 


Common Gaol or Houſe of Correction 
Whipping-Poſts and Stocks are by the Common Law. 


„„ 


CHAP. VII. 
07 Corporations or Bodies Politick. 


N Treating of Corporations or Bodies Politick, theſe Queſtions of Corpora- 
may ariſe, ＋ What is a Corporation or Body Politick? How tone or Bo- 

many Kinds of them ? How are they made ? What Things are e Folitiek. 
ſential to them? What is the Porter of a Corporation? How are 
they diſſolved ? | 3 . : 
1. IVhat is a Corporation or Body Politick 2 A Corporation is a 
t Perſon in a Political Capacity created by the Law, and is a Body * 21:ft. 556. 
Politick framed by Policy or Fiction of Law to % endure in perpetual * Inſt.250.a. 
Succeſſion with Capacity to take and grant, to ſue and to be ſued, 
&c. * He who gives the hrſt Poſſeſſions is the Founder of it, tho 10 Rep.33. 
they are but of ſmall Value. So that a common Perſon may be fl. 68,724. 
Founder, tho the King ſhall afterwards endow it with great Poſſeſ- 
ſions. It differs from a Franchiſe or Liberty, becauſe they are Eſtatcs 
of Inheritance, and may be granted over from one to another. 

2. How many Kinds of Them? Corporations are either,Y Sole » 16 Rep. 29. 
or Azpregate. Sole, or in one ſingle Perſon, as the King, a Biſhop, a Iaſt 250.4. 
Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, Vi- 
car, the Chamberlain of London, Heads of ſome Hoſpitals, &c. 
Aggregate of many Perſons together (in the Ci Law call'd Li- 
overſities or Colleges) as Mayor and Commonalty, Dean and Cha p- 
rer, Maſter and Fellbws of a College, Maſter and Brethen of an 
Hoſpital. 2 And there; all Perſons may be capable, or one Perſon - 1 Ing, 2. 4. 
only. The Bodies natural of ſuch a Corporation may be ſeen; yet 66. b. 
the Body Politick or Corporate it ſelf catinot be ſeen, nor do any 
Act but by Attorney. A City or Borough may be incorporated, or 
Part of the City or Borough ; as the Freemen of the City, or Bur- 
geſſes of the Borough, br Men of ſuch a 'Trade in the City or Bo- 
rough. Hence there may be many Corporations in one City or- 10Rep.zr. 
Borough; and one Corporation may be made out of another Cor- 
poration. Laſtly ; There may be a Corporation without a b Head. » 10 Rep. 30. 
But where there is a Head, and he © dies, Gc. nothing can be done « ;1nR.264.b, 
during the Vacancy. 5 3 265. a. 
Every Corporation alſo is either 3 Temporal, or Mix'd. 

Spiritual, as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendarics, Parſons, Vicars; d which in the Manner 4; Rep 7; 
of their Conſtitution may be either Elective, Preſentative, or Dona- ? 18% 259 4 
tive. Temporal. or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſſes, c. Mix d, or conſiſting both of Spiritual and "Temporal 

Perfons, as many Colleges, Hoſpitals, &c. | 


3. Ho 
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3. How are they made? A Corporation or Body Politick may 
io Rep. ag commence or © be made by Common Law, By the King's Charter 


1 Inſt. 2 50. a. 


or Letters Patents, By Act of Parliament, By Preſcription. 

1. By Common Lac, as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church-wardens 
to ſome Purpoſes. 2. By the King's Charter, or Letters Patents, or 
by the King's Authority communicated to others. All ſuch Charters 
muſt have a favourable Interpretation, and ſhall be taken ſtrong] 
againſt the King to advance the Work intended. 3. By Authority 
of Parliament; ſo the College of Phyſicians in London was made 
a Corporation. [Sce the 87% Report, Dr. Bonham's Cnſe.} 


By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Eſtate in Fre- 
ſimple may ereet an Hoſpital or Houſe of Correction, and the ſame 
ſhall be incorporated «ith Power, &c. to be viſited by ſuch Perſons 
as ſhall be nominated by the Founder. [See 2 Inſt. 730, Gc.] 

By the 6 Georg, 1. ch. 23. All Security for Tranſportation of Of- 
Fenders ſhall be by Bond in the Name of the Clerks of the Peace of 
each County, who ſhall proſecute ſuch Bonds in their own Names ; 


to «which Purpoſe They ſhall be deem d a Body Corporate. 


F 2 Inſt. 350. 


s 10 Rep. 29, 
57, 122, &c. 
11 Rep. 18. 


bd 3 Rep. 73. 
3 
10 Rep. 124, 
125. 

1 Inſt. 102. b. 
i 10 Rep. 29, 
32 123 

* 10 Rep. 30. 
1 Roll. Abr. 
15 
110 Rep. 59, 
31, &c. 


4. By Preſcription, as that which hath been and continued a 
Corporation Time out of Mind. Tho' the Members cannot ſhew 
any Charter for it, there was certainly a Charter at firſt, f Lon- 
don is a Corporation by Preſcription ; and the Chamberlain of Lon- 
don to ſome Purpoſes. A Corporation by Preſcription may be con- 
firm'd by the King's Letters Petents, and yet be a Corporation by 
Preſcription ſtill. Ox. | 8 | 

4. What Things are Eſſential to Them? Several Things are E 
ſential to the making of a Corporation. I ſpeak chiefly of Aggregate 
Corporations. 8 There muſt be, 1. Lawful Authority. 2. Proper 
Perſons to be incorporated, (91z.) Perſons natural, or Bodies already 
incorporate. 3. A Name by which they are incorporated. A Miſ- 
nomer in any ſubſtantial Part is dangerous in Deeds or Pleading. 
h If the Name of a Corporation is changed, yet it ſhall have all 
the Privileges that it had before. 4. 1 A Place, for without a 
Place no Incorporation can be made. 5. k Words ſufficient in Law 
to make a Corporation. But there is no Neceſſity of any certain 
Form of Words, 

When a Corporation is duly created, | all other Tncidents are ta- 
citely annexcd to it; as to purchaſe and grant; to buy and to ſell; 
to ſuc and to be ſucd; to have a Seal; that the Survivors ſhall be 
the Corporation ; that if the Revenues increaſe, the ſame ſhall be 
employ'd to increaſe the Revenue or Number of the Poor, Gc. [See 
the 8 Rep. 131. The Caſe of Thetford School.] That they ſhall be 
viſited by the Founder and his Heirs, or by the Governours, if no 
Viſitor is appointed by the Charter; That they make Ordinances and 
By-Laws; That they ſhall be exempted from the Ordinary; (for if 
it is a Lay Corporation he cannot viſit it: But the Clauſe of Exemp- 
tion is neceſſary, if it is a Spiritual Corporation;) To purchaſe in 
Mortmain ; for without Revenues; the Members of it cannot live. 


A Licence to purchaſe is not of the Eſſence of a Corporation, for 
it is perfect without it. 
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If theſe Things are expreſly granted in Charters, they are but 
Declaratory or Explanatory, and might have been left out; tho' b 
it is the ſafeſt Way to grant them by expreſs Words. | | 1 

There are uſually granted in Charters of Corporations divers 
Franchiſes, Gc. as Felons Goods, Waifs, Eſtrays, Treaſure-Trove, 
Deodands, Courts and Cognizanee of Pleas, Return of Writs, Pairs, 
Markets, Exemptions from Serving in Offices, or on any Jury, Ex- 1 
emptions from Payment of Toll, the Aſſize of Bread and Beer, a : { 
Pillory and 'Tumbrel, the Office of a Juſtice of Peace, Coroner, 
Clerk of the Market, (5c. which are not incident to a Corporation; | 
and therefore muſt be granted by ſpecial and expreſs Words. | 

| 
| 
| 
| 
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5. As to the Power of a Sole or Aggregate Corporation. 

A ® Sole Corporation regularly cannot take in Hucceſſion Goods n 4 Rep. 63 
ard Chattels, either in Action, as Bonds, Recognizances, tc. or in 1 Inſt. 8. b. 
Pofſeſſion, as Leaſes for Years, &c. for the Executors or Adminiſtra- * * 

tors ſhall have them. A Leaſe for a Hundred Years made to a Par- 4 Inf. 249. 
ſon and His Succefſors, and a Releaſe made to Him and his Succeſ- 

ſors was adjudged only an Eſtate for Life. And this is true, ex- 

cept in the Caſe of the ancient Jewels of the Crown, which go to 

the Succeſſor ; and of the Chamberlain of London, whoſe Succeſſor 

by Cuſtom may have Execution of a Bond or Recognizance, ac- 
knowledged to his Predeceſſor for Orphanage Money, (5c. and per- 

haps the Ornaments of a Chapel of the Predeceſſor belong to the 
ſucceeding Biſhop. [See of Anceſtor and Heir, chap. 6. ante, and of 

the Authority of Church-wardens, chap. 7. ante. ] 

A Sole Corporation may take a Fec-{imple in Succeſhon, but not 
without the Word Szccefſors. [But ſee Of Fee-fimple, Book 2+ chap. 1. 

Of Frank-almoign, Book 2. chap. 2. 

An Aggregate Corporation may take Goods and Chattels in Action 
or Poſſeſſion, and they ſhall go in Sueceſſion. They may alſo have a | 
Fec-{1mple without the Word Succefſors; for the Body never dies. | 
They cannot Sue or Appear in Perſon, but by Attorney. They | 
cannot ſue without Their Head, or in Time of Vacation of the 
Headſhip. They cannot commit n Treaſon, or be outlaw'd or ex- * 10Rep 32. | 

communicated, or be Executors or Adminiſtrators; for they cannot ! Rep. 121, f 
take an Oath. They cannot be Jointenants to take by Survivor- in. 134 6 | 1 
ſhip; but they may be Tenants in common. 'I'hey cannot be ſeized 
to the Uſe of another. The Members cannot regularly be Wit- i 
neſſes for the Corporation, eſpecially if they teſtify for any confider- 

able Advantage or Profit of the Body. ® For every Member hath a ent rep 9, 

Right and Freehold for his Life as to his Freedom, (5c. and all the 
Members together have an Inheritance in the Lands, and an Intereſt 

in the Goods: [But ſee Of Mitneſſes, Book 4. chap. 4. : 

Grants of a Corporation Sole and Aggregate, mult be by Deed 

under their Seal. [Sec of Dean and Chapter, chap. 3. ante; and of 

Leaſes, Book 2: ch. 3.] tho' they are good without Delivery. P But r Lit. 443 
a Grant made To or By a Body Politick during the Vacation of the 2 Ii. 264. a. 
Headſhip, is void; as They cannot ſue till They have a Head. Yet 

if a Leaſe for Life is made with a Remainder to the Mayor and 
Commonalty of B. there being no Mayor at the Time; It will be 

Good, if a Mayor is choſen during the particular Eſtate. 


They 
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They may Retain a neceſſary Servant without Scal. But general- 


4 i ventr. 4), ly all 4 Contracts and Grants of Offices by them ought to be under 


Seal by Deed, 


I ſaid before that an Aggregate Corporation might make Py- 
Laws; it being impoſſible for the general Law to provide fit Diſci- 
pline for every particular Society. But ſome Powers concerning By- 
Laws are often inſerted in Charters, that are void. As to make By- 
” 5 Rep 64. Laws upon Pain of ? Inpriſonment of the Offender. For ſuch an Or- 
2 Inft. 34. ginance is againſt Magna Charta, chap. 29. A reaſonable Penalty 
might have been impoſed and levied by Diſtreſs, or recovered by 

Action of Debt. . 
Thus a By- Law to Forfeit Goods upon Diſobedience is not valid; 
8 Rep. 125, for no Fortciture can grow by Charter or Letters Patents; ſ tho' it 
127. \ may be good by Cuſtom, A By-Law to reſtrain * Trade is void in a 
md 51.6 Charter, as to hinder Apprentices to ſet up their Trades; [See of 
2 Ventr. 182, ippreutices, chap. 6. ante, or to have the ſole making of Cards, Gc. 
8 55, for it is againſt the Liberty and Freedom of the Subject. But u Pre- 
85. ſcription or Cuſtom to reſtrain a Man to excerciſe his Trade in a par- 
Hob. 235- ticular Place is good, tho' void in a Charter. I ſay it is good by 
Cuſtom, or it may be made good by Act of Parliament. For all By- 
Laws and Ordinances contrary of repugnant to the Laws and Statutes 
of the Kingdom are void and of no Effect; and the King's Charter 
alone cannot uphold them. Corporations may make By-Laws or Or- 
dinances without Cuſtom, or. the King's Charter, where it is for the 
Good of the Commonwealth, as to repair the Church or Highway, 


1 3 Sc. but not where it is for their own * private Profit. And if the 
1 Roll. Abr. 


364. make By-Laws only for the good Government and Y Order of the 
7 4 Rep. 77, Body incorporate, the King's Charter will ſupport them in it; and 
78. | 


Reg. 6 thoſe By-Laws ſhall oblige even Strangers, and ſubje& them to Pe- 
? Roll Abr. nalties, to be levied by Diſtreſs, or recovered by Action of Debt. 
365. But thoſe Laws muſt be 2 ſubject to the general Law of the King- 
ph; oa z; dom, and ſubordinate to it, if they are not made good by Act of 
: 4 Inſt. 249. Parliament, as the Cuſtoms of London are. [See Danvers's Abridgm. 
Hob 211. Tit. By-Laws; and fee the 19 H. 7. chap. 7. For making of Sta- 

tutes by Bodies Tncorporate.] | | 
This Statute doth not ſtrengthen Any By-Laws, but leaveth thent 
to be Affirmed as good, or Diſaffirmed as unlawful: It only ſaves 
the Makers of them from the Penalty of 40 J. if They are not 
Good. | | 72 
An Aggregate Corporation may have Porter by Charter or Pre— 
* 11 Rep. 98. ſcription to ® dizfranchiſe or diſcharge a Member of his Freedom, if 
he doth any Act to the Prejudice of the Body, and againſt his Oath. 
But if they have no ſuch Authority, he ought to be convicted by 
the Courſe of Law, before he can be disfranchiſed, or ouſted of his 
Freedom. If one is wrongfully removed or unduly disfranchiſed, 
his Remedy is by Mandamus, Gc. in the King's Bench. See the 
9 Ann.chap. 20. Concerning the Writ of Mandamas, Gc.] 

6. How are They Diſſolved ? An Aggregate Corporation may be 
Di ſſolved, 1. By the Death of all the Members. 2. By Forfeiture 
of their Charter, as by Uſurpation, Miſuſer, Gc. upon the Writ Ouo 
Warranto. | But fee the 7 Rich. 2. (not printed) 2 tft. 495, 496, 497. 
and 4 Inſt. 250. 2 . & M. Sefl: 1. chap. S. concerning the Charter 
of the City of London, and the 9 Ann. chap. 20.] 3. By Surrender. 


I 4. By 


j Ch. 8. Laws of England. 113 | 


4. By Att of Parliament. A Sole Corporation may be diſſolved 
only by Surrender or Act of Parliament, 5 
Upon Þ Diſſolution of a Corporate Body, their Lands ſhall not et tat. fz. b. 
eſcheat, but revert to the Donor, For the Law annexcs ſuch a 1 Roll. Abr. 

Condition in every Grant to a Body Politick. 87 
But their Grants ſtand good, which were made while they were 
a Corporation. If they bind themſelves in a © Bond, and are after- « 1 Lev. 2; 


wards diſſolved, they ſhall not be charged in their natural Capacities. 


, 

- 
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By the 33 H. 8. chap. 27. Every Act, Order, &c. concerning 
Leaſes, Elections, Grants of Hoſpitals, Colleges and other Cor pora- 
tions, ſhall be good by the Grant of the Governor, with the Aſſent 
of the greater Part; eil private Statutes to the contrary notwith- 
ſtanding. . | 5 | 

By the 31 Eliz. chap. 6. If any Elector into any Church, Col- 
leze, School, Hoſpital, Hall, or other Society ſhall take any Reward 
direttly or indireitly for his Vote, ſuch Place ſhall be void. And if 
any Perſon in ſuch Societies take any Reward direttly or indirettly 
for reſigning ſuch Place, he ſhall forfeit the double Value thereaf. 
and the Party giving it ſhall be incapable of ſuch Place. The For- 
feitures to be divided betwixt the King and the Proſecutor. [See 
the 3 Ed. 1. chap. 5. 2 Iuſt. 169.] 8 

By the 43 Eliz. chap. 4. The Miſimployment of Lands and Goods 
given to Hoſpitals and certain publick and charitable Uſes, are to 
be redrefſed by awarding Commuſſions to enquire of all Gifts and 
Mifunployments thereof, with Power to make Orders and Decrees 
accordingly. This Act is not to extend to Colleges and Halls, &c. 
or to any Cathedral or Collegiate Church, nor to any City or Town 


Corporate, or where there are ſpecial Viſitors appointed. | See this | [ 
Act explain'd. 2 Inſt. 710, &c.] | 


* — * . 
CT ( ee OL A ng — —— —— 
= 


— — 3 
* - 
. 


—ͤ—ũaĩ — ñ— ——H — eo vod 4. — —- 1 


[See the 13 Car. 2. Stat. 2. chap. 1. An Act for the well Govern- 
ing and Regulating Corporations. 5 Georg. 1. chap. 6. An Act for f 
Quicting and Eſtabliſhing Corporations; which hath Alter'd the 
13 Car. 2. and ſee of Offices, Book. 2. chap. 2. | 

[See the 6 Ann. chap. 21. For avoiding Doubts touching the Sta- 1 
tutes of ſome Cathedral and Collegiate Churches, 10 417. chap..11. 1 
Concerning the Rectors of the Fifty new Churches in London, 
IWeftminfier, and the Suburbs thereof. 1 Georg. 1. chap. 10. Con- 
cerning the Augmentation of the Maintenance of the Poor Clergy, 
where the Miniſters nominated ſhall be eſtecm'd Bodies Politick, Oc. 


Thus far of Perſons in their Natural and Civil Capacities, the 
firſt Object of the Laws of Emngland.] 


The End of the Firſt Boot. 
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CHAP. L 


Of E ſtates in Lands, Tenements and Hereditaments. And 


therein of the Firſt Diꝙiſion of Eſtates in Lands, &c. 

( vi.) Into Fee-ſimple, Fre- tail, In Tail after Poſſibility 
of Iſue extinct, By Courteſy, In Dower, For Term of 
Life, For Term of Tears, At Mill, At Sufferance, By 
Copy of Court-Roll, In Ancient Demeſne, Eſtates upon 
Condition, By Statute-Merchant, By Statute-Staple, 
By Elegit, Of Eſtates in Lands deviſed to Executors, 
Eſtates in Coparcenary, fointenancy, Tenancy in Com- 
mon, In Remainder, In Reverſion. 


| TES are the ſecond Object of our Laws; and in 


common Signification are all Manner of Property in Lards, 
&c. Good and Chattels. For all Eſtates may be reduced 
to Inheritance, Freehold or Chattels. In treating therefore 
of Eſtates, I ſhall ſpeak of Eſtates in Lands, Tenements, or Here- 
ditaments in the firſt four Chapters of this Book; and then in the 
Three laſt Chapters, Of Eſtates in Goods and Chattels Perſonal. 
While I ſpeak of Eſtates iu Lands, T enements, or Hereditaments, 
Lintend to ſhew, 1. What is an Eſtate in Lands, Tenements, or He- 
reditaments. 2. How Eſtates in Lands, Oc. are divided. 3. How 
Lands, Tenements, and Hereditameats may be purchaſed or conce d 


from one to another. 4. How Eſtates in Lands, & c. may be loft. 


1. The Words Eftate, Right, Title, and Intereſt, arc to be ex- 
plained. Fi: 


2 An Eflate in Lands, Tenements, or Hereditaments, ſignifies * 1 Inft.z65.4. 
ſuch Inberitance, Freehold, or Term for Years, &c. as any man hath 345 
8 Rep. 153. 


in the ſaid Lands, Gc. For by Grant of his Eſtate, all ſhall paſs 
that he can grant. | 

A Right in Writs and Pleadings is properly in one, when he is 
ouſted of Poſſeſſion of his Eſtate by Diſſeiſin or Wrong, and hath Re- 
medy by Entry or Action. But Right doth alſo include an Eſtate 
in eſſe in Conveyances. Therefore if Tenant in Fee-ſimple makes a 


22 Leaſe 


Of an Eſtate 
in Lands, &c. 


69 
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1 Ventr. 393. 


© 1 Inſt. 69. a. 
2 Inſt. 596. 


9 Rep. 124. 


i 11nft. 6. a. 
19. b. 20. 
a. & b. 154. a. 


5 1 Inſt. 6. a. 
16. a. & b. 
3 Inſt. 19, 
n 


Lit 9. 9 


KO Ręp. 33. 


An Inſtitute of the Book II. 


Leaſe for Years, and Releaſes all His Right in the Land to the Leſ- 
ſee and his Heirs, the whole Eſtate in Fee- ſimple paſſes. 

A Title is properly when a Man hath a lawful Cauſe of Eutry in- 
to Lands whercof another is ſeiſed, For which he can have no Ac- 
tion; as a Title by Condition, Forfeiture, Act of Parliament. But 
this Word Title includeth a Right alſo. For every Right is a Title, 
tho' every Title is not ſuch a Right for which an Action ligth. 
( Li) It ſignifies alſo the Means whereby a Man cometh to Lands, 
as by Feoffment, Fine, Laſt Will and "Teſtament, &c. [Sce Of Re- 
mitter, Book 4. chap. z.] 

- Intereſt (Intereſſe) is vulgarly taken for a Chattel real, as a Leaſe 
for Years, (5c. and more particularly for a future 'Term; in which 
Caſe it is ſaid in pleading that One is poſſeſſed De Interefſe Termini. 
Hitherto therefore an Eſtate in Lands c. is better than a Right, 
Title, or Intereſt in them. But in legal Underſtanding too, an In- 
tereſt extendeth to Eftates, Rights and Titles that a Man hath &, i, 
to, or out of Lands; ſo that by Grant of his whole Intereſt in ſuch 
Lands, Reverſions as well as Poſſeiſions in Fee- ſimple ſhall paſs. 

Lot us ſee now what are Lands, \Termements, or Hereditament-s. 

b Lands ſignify not only Gardens, Arable Grounds, Meadows, 


d. Paſtures, Moors, Waters, Rivers, Marſhes, Furzes, Heath; but alſo 
Meſſuages, (i. e. Houſes) Tofts {Places where Houſes once ſtood,) 


Mills, Caſtles, Gc. for in Conveying: of the Land, the Buildings 
paſs: with it. Land built upon is more worthy than other Land. But 


as to Land only, the Common Law gives © arable Land the Prche- 
minence before all other Ground whatſoever. 4 Land hath in Law 


an Extent upwards; but one may build over my Land by Agree- 
ment with me. A Grant only of the Hackers of Land, or of the 


. 0 


Pefture, (i. e. of the Corn, Cc.) is a Grant only of a particular Right, 


by which the Soil doth not paſs. But by a Grant of the Profits of 


the Land, the whole Land itſeif doth paſs; for what is the Land 
but the Profits thereof? So if one grants all his J/oods, the Land 
ſhall paſs. Mater is not Demandable by that Name; but fo many 
Acres of Land covered with Water. © An Hide or Plough-Land; a 
Yard Land, or an Oxgang of Land do not contain any certain Num- 
ber of Acres. But a Plough-land, in Reſpect of the Repairing of the 
Highways is ſettled at fifty Pounds a Year by the 76 8 . z. chap. 29. 
[See of the Surceyors of the Highways, Book 1. chap. 7.] © 
The Word f Tenement comprehends not only a Houſe or Home- 
ſtall, But all Corporcal Inheritances Which are Holden of another; 
and all Tnheritances ifluing out of thoſe Inheritances, or exerciſable 
within the ſame, tho' they lie not in Tenure, as Rents, Commons, 
c. granted out of Land, or Uſes, Offices, Dignities which concern 


Lands or certain Places. 


e Hereditament is the largeſt Word of all, and ſignifies whatſoever 
may be inherited, or may come to an Heir, be it Corporeal or In- 
corporeal, Real, Perſonal, or Mix d; and tho' it is not holden, 


or lieth not in Tenure, The Word Tyberitance is not only Intended 


" | | where 
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** Trulus eſt juſta canſu peſſidendi quod neoftrum et. 1 Iplt. 345. b. 


All pellatione fundi cue edificitm et cinnis ager continetur. 4 Rep. 97. 


Cue oft ſolum, eius eſt us; ad calum. 1 Inſt, 4.4, 9 Rep. 34 
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Corporeal, and Corporeal to Incorporeal. And the principal 


: after Poſſibility of Ifue extint ; Eſtates. by Courteſy; in Docoer ; viſion of | * 
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where one hath Lands or Tenements by TDeſcert, but of every Fee- 
ſimple or Tail which one hath by Prchaſe; becauſe His Heirs may 
Inherit it. Alſo One may have an Inheritance by Creation; as when 
the King creates One a Peer by Letters Patents, or by Writ, [Sec 
Of the Nobility, Book 1. chap. 4.] 
If one holdeth in Fee-ſimple, Fee-tail, cr at leaſt for Term of his 
Life, he hath Liberum Teuementum, or a Freehold. It cannot com- 
mence in futuro, but muſt take preſently in Poſſeſſion, Reverſion or 
Remainder. Other Eſtates are not Freeholds. For one is ſaid to be 
ſeiſed of a Freehold, but to be poſſeſſed of other Eſtates; as of Lea- 
des for Years, -Copyhold Lands, Goods and Chattels. 
h A Freehold may be in Deed or in Law. A Frechold in Deed Lit. 448. 
is actual Seiſin of Lands or Tenements in Fee-fimple, Fee-tail, or for 1 Int. 266 b. 
Life. A Freehold in Lato is a Right to ſuch Lands or Tenements 
before Entry or Seiſure. So that there is a S in Deed, and a Siſin 
in Law. !A Seiſin in Deed is when a Corporal Poſſeſſion is taken. ir Inſt 3 l a. 
A Seiſin in Law is where Lands deſcend, and One hath not actual- 
ly entered on them, or when ſomething is done which amounteth 
in Law to an actual Seiſin, as an Inrollment, k Seiſin of Rent for all * 4Rep.s. g. 
other Services. | | 
Of theſe Eſtates ſome may be Appendant or Appurtenant. 1 Ap- 1 1nd. 
endant is an Inheritance belonging to another Inheritance, which is 22*Þ- >, 2p 
ſuperior or more worthy. Appendants are ever by Preſeription, and $7, * 
is as the Acceſſory to the principal Thing: In the Civil Law it is 2 Cro. 5:6. 
called Adjuntium. Appurtenant is almoſt of the ſame Nature, ex- 
cept that Appurtenants may be created in ſome Cafes at this Day. | 
They paſs by Virtue of the Words, Cum pertinentiis, with the Ap- 
purtenances therennto belonging; as Advowſons, Commons, Gr. 
with a Manor-Houſe or Lands, and as Lands with an Office, (5c. | 
But by theſe Words Cum Pertinentiis neither Freehold or Copy- | 
hold Lands ſhall paſs with a Houſe or Meſſuage; but only the Or- 
chard, Garden, Yard, &c. When one hath a Houſe or Mill to which 
Things are Appendant or Appurtenant, and they are burnt down or | 
blown down by the Act of God, or deſtroy'd by the Default of the il 
Owner ; if the Owner builds them in the ſame Place and Manner as h 
before, He ſhall have the Antient Appendants and Appurtenances. | 1 
m Note, That Things Incorporeal muſt be a»pezdant to Things * Rep. 37, 


| . 1 11loſt. 121. b. 
Thing muſt be of perpetual Continuance to carry any Thing that is 122. a. 


properly appendant or appurtenant. | | 
n An Incident is a Thing neceſſarily dependant on another. As a "1 Inft. 93. a. F 

Couit- Baron is ſo incident to a real Manor, that it cannot be ſevered d 

by Grant. But ſome Incidents too are ſeparabic, as Reats incident 

to Reverſions. 5 
So that now we ſee what is an Fftate in Lands, Tenements, and 

Hereditaments, and a Frechold; and what are Eſtates 4pperdant, 

Appurtenant and Incident. 


II. Eſtates in Lands, &c. are Divided, 1. Into Fee-fermple, Fee- | 
tail, &c. 2. Into Eſtates Corporeal and [ncorporeal. Of theſe TwWo Ni 
Diviſions in this and the following Chapter. " 
The Firſt Diviſion of Eſtates is into Fee-ſemple ; Fee-tail; in Tail The firſt Di. 1 


Eſtates in 
Or Lands, Os. 
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for Term of Life; for Term of Tears ; at Mill; at Sufferance by 
Cuſtom or Copy of Court-Roll ; in Antient Demeſne; Eſtates upon 
Condition; by Statute- Merehant ; by Statute-Staple ; by Elegit ; 
Eſtates in Lands Deviſed to Executors; Eſtates by Coparcenary, 
Tenancy in Common, in Remainder, in Reverſton. 


Of an Eftate I. An Eſtate in Fee-ſimple (Feodum ſimplex) is where one hath 
= e- im. J ands and Tenements to hold to him and his Heirs for ever. To 
5 1 lat. 1.b. have a Fee is to have an Inheritance; * to have Fee-ſimple implies 
that it is without Limitation to what Heirs; but to Heirs generally. 
In this Senſe the King may be ſaid to be ſeiſed in Fee. Fee is taken 
alſo for the Inheritance that is Holden of another by ſome Service; 
Lit. 11. but that belongeth oy to a Subject: P And he cannot have a 
greater Eſtate. If he is ſeiſed of Lands and Tenements which ma 
be manually occupied, he is ſeiſed in his Demeſue, (or Domain, 4 
Doo) as of Fre (viz.) For the Service of his Houſe. But of Things 
which do not lie in ſuch manual Occupation, (as an Advowſon of a 
Church, a Rent, a Right of Common, Ge.) he is ſeiſed As of Fee, 
2 5 his Demeſne As of Fee. [Sec of Eſtates in Ancient Demeſne, 
snfra. 
All other Eſtates and Intereſts are derived out of a Fee- ſimple; 
and therefore there muſt be a Fec- ſimple at laſt in ſome Body; 
* Lit. 647, otherwiſe the Lands are in 1 Jbeyance, (i. e.) In Conſideration and 
wy Cuſtody of the Law only. 
1 Lit. . Theſe Words f His Heirs, make the Eſtate of Inheritance. [Sce 
of Anceſtor and Heir, Book 1. ch. 6.] To hold to him for ever, or to 
Him and his Afſiens for ever, makes but an Eſtate for Life, for 
Want of theſe Words his Heirs. The Word Heirs is not neceſſary 
e 1 Inſt. 9.b. in ſome Caſes, * As in Mall, an Eſtate of Inheritance may paſs 
5 *.,s without theſe Words his Heirs; for it is good if it is given to one 
and his Aſſigns for ever. But if for ever is left out, it is an Eſtate 
for Life only. In a ill, to his Blood makes a Fee-ſimple; to his 
Seed an Eſtate in Tail. If in a Will One gives in theſe Words A the 
reſt of my Eſtate, They carry a Fee-fimple, if the Deviſor had a 
Fee-{imple therein: A Deviſe to One and his Succeſlors is a Fec- 
ſimple. The Word Heirs alſo is not neceſſary in a Fine Fur Co- 
__ de droit Come ceo, &c. in certain Releaſes, in a Recovery, nor 
to a Creation of Nebility by Writ, &c. | See of the Nobility, Book 1. 
chap. .] nor if Lands are given to the King by Deed inroli d, nor 
in Feoffments that take Effect by * Reference, (as if 4. enfeoffs PB. 
and his Heirs, and then B. enfeoffs A. as fully as 4. enfeoff d Him) 
nor in Gifts in Frau- marriage, nor in Grant of a Rent to a Par- 
| cener to make Partition Equal, nor in Grant of an Aſſart by the 
| | King at a Juſtice-Seat by the Foreſt-Law. 
. " Inſt. S. b. A Free to one and his * Heir in the ſingular Number, to one or his 
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{ . Heirs, to Tero and Heirs omitting hig, is but an Eſtate for Life. But 
N | Roll. Abr. to Oue and Heirs, (omitting his) is good; for there is no Incertainty, 
1 $32. A Gift to one and his Children and their Heirs, makes a Fec- ſimple 
b to all jointly that are alive. A Gift of Lands to One and his Heirs, 


4 | Males 
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* erla relat; hee maxime- operantur fer refareutiam, ut ineſſe videntur. 
I Init. 9. b. | | 
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Males is a Fee- ſimple; for there is no ſuch kind of Inheritance as 
to Heirs Males. ¶ See of an Eftate in Fre- tail poſt] ] 

The Definition of an Eſtate in Fee- ſimple is to be underſtood of 
Purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 
[See of the Power of a Sole and Aggregate Corporation, Book 1. 
chop. 8.]. In a Feoffment to a Sole Corporation in Frank-almoien 
or Free Alms, a Fee-fimple doth paſs without the Word Succeſſors, 
tho' it cannot in. other Caſes. So that a Fee- ſimple is an Eſtate to 
One and his Heirs for. ever, or in» Caſe of a Sole Corporation (as 
Biſhop, Parſon, Oc.) to them and their Succeſſors, © 

But Note, that in all Feoffments and Grants (generally ſpeaking) 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by deed Indented and Inroll'd, &c. the 
Words Heirs or Succefſors are neceſſary. -- 


x 


xf the King purchaſeth Lands to Him and his Heirs, He is * 110k 164. 
ſeiſed thereof Jure Corone; and ſo when He purchaſes Lands to '* Rep. 97- 


Him, His Heirs and Succeſſors. [See of the King and Queen, 
Book 1. _ 2, | | VF WP TOES 
y A Fec- ſimple, or rather a Fee or an Inheritance; is Divided into 1 Inſt. i. b. 

Simple or Abſolute, Conditional or Qualified. We have hitherto '** 1% * 
been ſpeaking of a Fee: ſimple or Fee Abſolute. Conditional, is that 

which is defeated when the Condition is or is not performed; but 

till then it is as it were Abſolute. , Qzalified or Baſe is that which 

may be defeated by a Limitation, &c: as when a Grant is made to 


A. and his Heirs Tenants of the Manor of Dale; who have an ab- 
ſolute Eſtate only ſo long as they continue 'Tenants of that Manor. 
So a 2 Parſon has a Fee-fimple qualified to many Purpoſes; as to 1 Inſt. 67. a. 


have an Action of Waſte, tho' in other Caſes he has in Effect but — b. 
an Eſtate for Life; becauſe the entire Fee or Right is not in him. : 
But a Fee Conditional or Qualified is not in Strictneſs Fec- ſimple. 


Again a Fee-limple (or rather Fee) may be divided into Read, * 1 Ind. 1. b. 


Perſonal and Mix d. Real, as the common Eſtates are. Perſo- * 
nal, as when an Annuity is granted to one and his Heirs. Mix d, 

as when an Earl is created of ſuch a County, which is a Dignity 
Perſonal relating to Lands. {7418 


Laſtly, bA ee-ſimple in Lands may be either Certain and Lu- 1 Inſt. 4 a. 


moveable, or Incertain and Moveable, (i. e.) at ſeveral Times it may 343: b. 
be moveable, ſometimes in One Perſon, ſometimes in Another; or 
ſometimes in One Plare, and ſometimes in Another, 


Note, © That in Pleading, Eſtates in Fee-fimple may be general- e 1 Inſt. 303. 


ly alledged; but the Commencement of Eſtates-tail and other par- b. 
ticular Eſtates regularly muſt be ſhew'd. 

After this Deſcription and Diviſion of Fee ſimple it muſt be al- 
low'd, That tho' it is the moſt ample Eſtate of Inheritance, it is 
ſubject to many Incumbrances. Therefore Care muſt be taken in 
the Purchaſe of a Fee- ſimple, That it be not incumbred with Judg- 
ments, Statutes Merchants or of the Staple, Recognizances, Mort- 
gages, Wills, Feoftments, Fines, Bargains and Sales, Amercia- 
ments, Dowers, Jointures, (5c. 


II. Of Fee-tail, 1. How Defined. 2, How Divided. 3. What of an Eta'e 


in Fee- tai L 


Eſtates may be entailed. 


2 | | 1. An 
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2 Lit. 18. 


e1 Inſt. 20. a. 
26. a. 

Lit. 31. 

1 Inſt, 20. b. 
27. b. 


5 Lit. 31. 
1 Inft, 13. a. 


b Noy's Max. 
101. 

1 Inſt. 27. a. 
i x Inſt. 26. b. 


Lit. 17. 


I Inſt. 20. b. 


m 1 Inſt. 224. 


a. 

10 Rep. 38, 
39, 41. 

1 Inſt 223. b. 


1. An Eſtate in 4 Fre-tail (from Tailler to cut or limit) is, That 
Inheritance whereof one is ſeiſed to him and the Heirs of his Body, 
begotten or to be begotten. He that giveth Lands in Feectail is the 
Doxor, and he to whom the Gift is made is the Done. | 

In Gifts in Tail, theſe Words the Heirs or his Heirs are as ne- 
ceſſary as in à Fee-limple; and this Word f Body (or his Heſb or 
Heirs begotten by him, or other Words that amount to it) make the 
Tail; and may be reſtrained to Males or Females of the Body, &c: 
But a Gift to One and his Heirs & Males or Heirs Females is a Fee- 
ſimple; the Law rejecting the Word Males or Females, becauſe it is 
not limited to what Body. It is good without the Word Body in a 
h Deviſe or Laſt Will to make an Entail. But if the King grants to 
Heirs Male, His Grant is void; for the King is deceived. i Hegotten 
ſhall be neceſſarily intended by the Douce. Hence a Corporation - 
cannot be ſeifed in Tail. 

Lands given by one Man to another with a Wife (which is 
Daughter or Coulin to the Donor or Giver) in k Frank Marriage, 
(freely in Marriage) amounts by Implication to a Gift to the Hu- 
band and Wife, and to the Heirs of their two Bodies. So that in Frank 
Marriage, a Fee-tail may be created without the Words Heirs or 
Body. But theſe Gifts in Frank Marriage are out of Uſe. 

if one zives Lands to one and his ! Sed, or to his Iſſue or Chil- 
dren of his Body, he hath but an Eſtate for Life; for there wanted 
the Words his Heirs to convey the Inheritance, And tho' the Intent 
of the Donor may be to convey the Inheritance by the Words, Seed, 
Ifue, Children, yet this is not ſufficient; becauſe his Intent does not 
agree with the Rules of Law. But ſuch Words are good enough to 
convey the Inheritance in a Mill; becauſe Men uſually defer making 
their Wills to their laſt Hours, when they have not Time to con- 
ſult with learned Counſel, and therefore the Law makes greater 
Allowances to Laſt Wills. 19 4 5 e | 

By the Common Law it is ® incident to an Eftate in Tail to be dif- 
puniſhable of Maſte; that the Wife of the Donee ſhall be Endowed; 
that the Husband of a Feme Donee ſhall be Tenant by the Curteſy 
after Iſſue; that the Tenant in Tail may ſuffer a Common Recovery; 
that Collateral Warranty with Aflets, | See the 4 & 5 Arn. ch. 16.] 


or Lineal with Aﬀets may bar it; and therefore Conditions to re- 


ſtrain either of theſe ſhall be void, Tre 

By Statute it is Incident to an Eſtate-tail to make Leaſes accord- 
ing to the 31 H. 8. Chap. 28.'[ 1 Inſt. 223.b. contra] and to Levy a 
Fine by the 4 H. 7. _ 24. 32 H. 8. chap. 36. to bar Iſſues. And 
none of theſe Incidents by Act of Parliament may be reſtrained by 
Condition. | | 


Laſtly by Cuſtom it is Incident to an Eftate-tail to grant Lands by 


- Copy, Oc. at the Will of the Lord, according to the Cuſtom of 


the Manor; which likewiſe cannot be reſtrained by Condition. See 


Of Condition, Book 1. chap. 3. | | 


n 1 Lit. 14. 


This is the Definition and Deſcription of an Eſtate in Tail. | 
2. As to its Dioiſion, a Fee-tail is either General or Special. 
n tereral, is where Lands and Tenements are given to a Man and 


his Heirs of his Body begotten; or to a Woman and the Heirs of her 


Body begotten. In this Caſe, it is called a General Tail, 'becauſe 
whatever Woman the Man taketh to Wiſe, the Iſſue may inherit the 


2 | Lands 


* 


— —— 
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Lands; and whatſoever Man the Woman taketh to Husband, the 
Iſſue by any Husband may inherit; or if ſhe has divers Husbands, 
and hath Iſſue by every one, they may inherit one after another as 
Heir of her Body. u Special, is where Lands and Tenements are Lit. 16. 
given to a Man and his Wife, and to the Heirs of their 7wo Bodies 
begotten. In this Caſe, none ſhall Inherit but thoſe that are begot- 
ten by him on that particular Wife. 
If Lands and Tenements are given to a Man and his Wife, and to 
the Heirs of the Body of the Man, ? the Husband hath an Eſtate in - Lit. 26. 
General Tail, and the Wife an Eſtate for Life; becauſe the Word 
Heirs relates generally to the Body of the Husband. And if the E- 
ſtate is made to the P Husband and Wife, and to the Heirs of the * Lit. 28. 
Body of the Wife by the Husband begotten, there the Wife hath an | 
Eſtate in Special Tail, and the Husband for Term of Life, becauſe 
the Word Heirs relates to the Body of the Wife to be begotten by 
that particular Husband. But if Lands are given to the Husband and 
Wife, and to the Heirs of their two Bodies, both of them have an 
Eſtate in Special Tail, as hath been ſaid; becauſe the Word Heirs, or 
the Inheritance, is not limited to one more than to the other. There- 
fore by obſerving to whom the Word Heirs relates, whether to both 
or one of them, you may ſee where the Inheritancggs lodged. 
'Fheſe Eſtates of General and Special Tail are only mention'd in 
the Statute of Jeff. 2. ch. 1. But there are 1 other Eſtates-tail with- Lit. 21, 22. 
in the Equity of the ſaid Statute. As if Lands are given to a Man 
and his Heirs, Males or Females, of his Body begotten, the Iſſue 
Male or Female ſhall only inherit according to the Limitation and 
the Will of the Donor. By Vertue of the © Statute the Daughter - ; laſt. 24. b. 
may be Heir by Deſcent tho' there is a Son. But in Caſe of a Pur- 164 a. 
chaſe, the Eſtate will go to the Son, who is the right Heir in Law. 
Here there cannot be an Heir Female, where there is a Son. 'The 
Statute doth not aſſiſt the Daughter in Caſe of a Purchaſe, but only 
in a Gift. And there are many other Eſtates in Tail, by the E- 
uity of the ſaid Statute. 
If Tenant in Tail General or Special dieth without any Iſſue, the 
Donor or his Heirs may enter as in their Reverſion. For in every 
Gift in Tail, the f Reverſion of the Fee-ſimple is in the Donor. Lit. 18, 19. 
3. All Lands of * Inheritance, and all Inheritances favouring of * 7 Inft. 19. b. 
the Realty, ay be Eutailed, as all Advantages and Profits whatſo- "Re TN 
ever granted out of Lands, or which Concern Lands or certain Places. n 
Therefore Rents, Eſtovers, Commons, Gc. Uſes, Offices, Dignities, 
which concern certain Lands or Places, may be entailed. 
If the Grant of the Inheritance be meerly Perſonal, or to be exer- 
ciſed with Chattels, it cannot be entailed. So a Grant of an An- 
unity to a Man and the Heirs of his Body is void. uA Leaſe for 10 Rep.$7. 
Years to a Man and the Heirs of his Body is void; ['The Limitations + Inſt. 57: 
only in theſe Caſes are void. ] For the Chattel cannot be turned in- | 


to an Inheritance. Yet it is commonly aſſign'd in Truſt, that the Tru- Lune os 


ſtees ſhould permit the Iflue in Tail, &c. to receive the Profits, Caſe, Fol 27. 


which is an Entail in Effect. * But if a Leaſe for Years comes then t 60. 


e e . & b. 
to be limited in Tail, the Law allows not a Preſent Remainder to Coke's 


be limited thereon. It will allow a future Eſtate ariſing upon a Con- Compl. Cop. 


tingency, and to wear out in a ſhort Time. J Copyhold cannot be : * 
entailed by the Statute. Yet Cuſtom co-operating with the Statute, contra. 


will make an Eſtate-tail, if not Cuſtom only. For the Cuſtom . 


might 3 Ley, 323. 


An Iuſtitute of the Book II. 


z 4 Inſt. 206. 


Lit. 13. 

I Inft. 19. a. 
327. a. & b. 
2 Inſt. 333, 
334. 


» Inſt. 19. b. 


might have been before the Statute. It is not ſufficient Proof of 
ſuch Cuſtom, That Lands have been granted to Many and the 
Heirs of their Bodies; for that may be a Fee Conditional as it was 
at Common Law. But if a Remainder hath been limited and en- 
joyd, or if the Iſfues in Tail have avoided the Alicnation of the 
Anceſtor, (5c. ſuch are good Proofs of an Eſtate-tail. As Copy- 
holds by Cuſtom may be intaiFd, They may by like Cuſtom be cut 
off by Surrender. [See Of a Common Recovery, chap. 3. poſt.] 

2 A Fee-itmple may be limited by Act of Parliament. 

Before the Statute of Meſt. 2. chap. 1. or the 13 Ed. 1. chap. 1. All 
Inheritances were! Fee- ſimple at Common Law. [See the Preamble 
of the Statute. | For if Lands were given to a Man and the Heirs 
of his Body, Oc. It was interpreted to be a Fec- ſimple preſently by 
the Gift, Lpon Comditiou that He had Iſſue. And ſo if he had Iſſue, 
the Condition was fuppoſed to be perform'd for three Purpoſes, (pig. ) 
To Alien and diſinherit the Iflue, and by the Alienation to bar the 
Donor or his Heirs of all Poſſibility of the Reverſion; To Forfeit 
for Treaſon or Felony; To Charge with Rent, Common, (5c. and 
thereby to have bound the Iſſue. But now 


By welt. &-chap. 1, De Donis conditionalibus ; The Intention of 
the Donor is to be obſerved, as that the Tenant in Tail muſt not 
alien, forfett, or charge it longer than for his own Life. Fines, 
hereafter to be levied, to be word. | See the Expolition of this Act, 
2 Inſt. 333, Oc-) 


But daily Experience ſhewed, that much Contention and Mis, 
chief had crept into the Law by entail'd Inheritances; b as Frauds 
to Farmers, Creditors, &c. Sons became diſobedient, when they 
found they could not be diſinherited. [Therefore ſee the 4 H. 7. 
chap. 24. and 32 H. 8. chap. 36. and of Fines, Book 2. chap. 3.] 
Subjects alſo that were Owners of entail'd Lands, were leſs fearful 
to commit Treaſon. [Therefore ſee the 26 H. 8. chap. 13. and of 
Forfeitures, Book 4. chap. 5.] Men that had entail'd Lands could 
not make Improvements; for when the Owner had only an Eſtate 
for Life, none would give a Fine of any Value for a Leaſe of it, 
nor lay any great Stock upon the Land, that it might yield an im- 
prov'd Rent. [Therefore ſee the 32 H. 8. chap. 28. and of Leaſes, 

| 9 


Book 2. chap. 3. 


[See the 33 H. 8. chap. 39. 13 Elia. chap. 4. Concerning Lands 
of Tenants in Tail, as liable to the King's Debts; or ſaleable for 
the Arrears of the King's Officers. ] 


But notwithſtanding the many Miſchiefs and Inconveniencies of En- 


tail'd Eſtates, and the Statutes before-mention'd, and Fines and Re- 


coveries to dock Entails; there are Methods found out in Settlements 
to limit Eſtates, that no Law or Statutes can reach or alter them, 
except a particular Act of Parliament is made for that Purpoſe. 

Hitherto I have ſaid ſomewhat of Eſtates of Inheritance; next 
are Eſtates of Freehold only, or for Term of Life. 


Of an Eſtate III. © An Eſtate in Tail, After Poſſibility of Iſſue extint?, is where 
in Tail after Lands and Tenements are given to a Man and his Wife in ſpecial 


Ppoſſibility, 
&. 

.it. 32. 

1 Inſt. 29. b 


Tail, and the Survivor hath an Eſtate in Tail when there is no Poſſi- 
bility of Iſſue.” If they have Iſſue, and the Iflue dies without * 
4 . 
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ſo that there is not any Iſſue alive which may inherit by Force of the 

Entail, the Survivor of the Donees, hath an Eſtate in Tail after Poſ- 
ſibility, &c. 4 None can have this Eſtate but one of the Donces, or “ Lit. 34. 
a Done in Speczal Tail; for a Donee in General Tail may by Poſſi- Int. 28 a. 
bility have lſſue. And the State of this Tenant. muſt be created by * 
the Act of God, (ois. ) by Death of every Party. without Iſſue, and 

not by Limitation. of the Party, or by their own Act. e 

Buy Reaſon of Marriage-Scttlements, This Eſtate ſeldom or ne— 

ver happens. 


IV. © An Eſtate by Curteſy of England is where a Man taketh a of an Eftate 
Wife ſeiſed in Fec- ſimple, or in Fee-tail General, or ſeiſed as Heireſs by Curieſy, 
in Special Tail, and hath Iſſue by, her; Male or Female born alive, <1;.. 
(not ripd out of the Mother's Womb after Her Death) evidenced by 1 Inft 29. 
Motion, Crying, Gc. which by an Poſſibility may inherit, and the 1 * | 
Wife dies, and the Husband holdeth the Land during his Life. This * 
is by the Law and Curteſy of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the Realm, a Common q 
Sans Number, GSW. 3 V 

f A Man ſhall not be Tenant by the Curteſy of a bare Right, F. N. B. 149. | 
Title, Uſe, or of a Reverſion or Remainder expectant upon an E- ! Ji 29. 4. h 
ſtate of Frechold ; unleſs the particular Eſtate is determin'd during mW N 
the Coverture; nor of a Scifin in Lato. But if a Wife dies before a | { 
Rent in Fee becomes due; or, in the Caſe of an Adooenſou, before 
the Church becomes void, the Man ſhall. be Tenant by the Curzeſy, | 
tho the Wife had only a Seiſin in Law; becauſe he could by no In- | 

| 


duſtry attain unto any other Seiſin. A Seiſin in Deed is required in 
other Caſes. _ "© | SCOOTER 

8 Four Things muſt concur to give an Eſtate by Curteſy, (eig.) * 1 Inſt. 30. a. | 
Marriage, Sciſin of the Wife, I ue, and Death of the Wife. | { 


v. Of an Eſtate in Dorer: 1. Its Definition and Diviſion. 2. Ni Of an Eftate 
may be endowed? 3. Of what and how? 4. of Fointures, which in Power. 
ſupply the placc of Dower. fr ot 5 | 

1. An Eſtate in h T)ewer is where a Man is ſeiſed of Lands and e Lit. 36. 
Tenements in Fee-ſimple, Fee-tail General, or as Heir in Special!! 1»#- 30. b. 
Tail, and marries a Wife and dies, and the Wife, by the Common“ Sp Mk. | 
Law after the Death of her Husband, hath during her Life, the | | 
third Part of ſuch Lands and Tenements, as were her Husband's at 4 
any Time during the Coverture; whether ſhe hath Iſſue by her 
Husband or no; fo that ſhe be above nine Years of Age at the Time 
of the Death of her Husband. i Dos, or Dower, ſignifying, in a 1108. 3.4. 
vulgar Senſe, the Eſtate which tne Woman brings in Marriage, or 
her Marriage-Portion, is of another Nature. 

Three 'Things do entitle to Dower, as appears by this Definition, | 
(ois. ) * Marriage, Seifin and the Death of the Husband. The « 1 Dot. 32. \| 
Bond of Marriage muſt continue, and there muſt be no Divorce 4 * & b. 

Vinculo Matrimonii. A Separation a Menſa & Thoro only, doth 33 * & b. 


not deſtroy the Bond of Marriage. [But ſee 1 Noll. Abr. 680, 681. { 

and How Marriages may be diſſolved, Nook 1. chap. 6.) A Wife de 

Fado may be endowed, tt the Husband dies before the Divorce. Con- 

cerning the Su; the Wife ſhall be endowed of a Seiſin in! Laer, 1 1 1nft. 31. 

or where the Husþand has only a Right, as well as where he had a & b. | 
© Bas Scilin L 


* 
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=" 1 Inſt. 32. a. 


, Lit. 44, 45- 


o Lit. 37, &c. 
1 Inſt. 33. b. 


P 1 Inſt, 31, 
37. 4. 392. b. 


4 1 Inſt. 31.b. 
32. a. 35. a. 
Finch 125. 
1 Roll. Abr. 


1 aſt. 33. b. 


Seiſin in Deed. For it lieth not in the Power of the Wife to bring 
it to an actual Seiſin, as a Husband, when he is to be Tenant by the 
Curteſy, may in moſt Caſes; It is not neceſſary that the Sciſin 
ſhould ® Continue during the Coverture; for if the Husband aliens 
the Lands, Oc. yet the Woman ſhall be endowed. But the Husband 
muſt be * Sole ſeiſed, and not as Jointenant at the Time of his 
Death; for then Survivorſhip will take Place, If there are two 
Jointenants in Fce, and one maketh a Feoffment in Fee, his Wife 
ſhall not be endow'd. Of a Seiſin for an Iuſtant a Wife ſhall not 
be endowed; as of a Seiſin of a Conuſce of a Fine that Grants and 
Renders to the Conuſor, the Wife of the Conuſee ſhall not be en- 
dow'd. 

Littleton reckons up ® five Kinds of Dower, (ciz.) Dower by 
Common Law; by Cuſtom ; Dower ad Oſtium Eccleſiæ; Dower 7 
Aſenſu Patris; «nd Dower de {a plnis Beal, (i. e.) Of the moſt 
fair of the Tenements, &c. But the two firſt are only in Uſe. _ 

2, P The Wife of an Ideot, Nos Compos Mentis, of one Outlaw'd 
or Attainted of Felony, "Treſpaſs, Hereſy, Premunire, may be cn- 
dowed. But a Wife of one attainted of High "Treaſon, or Petit 
Treaſon, cannot be endowed ; [See the 5 & 6 Ed. 6. chap. 11.] nor 
the Wife of an Alien, nor an Alien Wife, except in Caſe of the 
King; [Sce of Subjects, Book 1. chap. 3. ante, ] nor a Wife that is 
a Jeto, if the Husband is a Chriſtian, 


By Weſtm. 2. chap. 34. or 13 Ed. 1. If the JVife Elopes from ber 
Huiband, (i. e.) 1f the Wife willingly leaveth the Husband, and tar- 
rieth with the Adulterer, ſhe ſhall loſe her Dower, unleſs the Husband 
willingly without Eccleſiaſtical Coercion be reconciled to her, and 
permit her to cohabit with him. [See 2 Inft. 435, 437-] 


3. Now I come to ſhew Of what, and How a Wife may be en- 
dowed. | | 

A Wife 4 may be endowed of the principal Meſſuage, (not of a 
Caſtle for Defence of the Realm,) Lands, and Tenements, and of a 
Reverſion upon a Leaſe for Years before Marriage, and of the Rent, 
where the Eſtate is diviſible by Metes and Bounds: But not upon a 
Reverſion on a Leaſe for Life, &c. made before Marriage; for of 
that the Husband has neither Seiſin in Deed or Law. Where no Di- 
viſion can be made, a Woman muſt be endowed of the Thing in a 
ſpecial Manner, as of the Third Preſentation to an Advowſon, the 
third Toll-Diſh of a Mill, or of the Mill for every third Month; 
of the third Part of the Profit for Stallage, and of the third Part of 
a Fair; of the third Part of the Profits of the Oſfice of Marſbalſea, 
of the third Part of à Gaol, a Park, a Dovc-houſe, a Piſcary ; of the 
third Part of the Profits of Courts; the third Part of Fines, Heriots, 
Rents, 'Tithes, (as of the third Sheaf) of the third Part of Com- 
mon certain, but not of Common without Number in Grofs, fot 
then the Land would be doubly charged; nor of an Annuity, for 
that doth not iſſue out of Lands or Tenements. [Sce more in the 
Definition , Dower.| | 

Dowers of k Copyholds are warranted by ſpecial Cuſtom only. 
By Cuſtom of ſome Counties, Oc. the Wife may have half; and 
by Cuſtom of ſome Towns, &c: the whole of the Eſtate; | 


'There 


Ch. I. Laws of England. 
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There muſt be an * Aigument of Dower at the Common Law, 1 Ing. 24 b 
either by the Sheriff, by Vertue of the King's Merit, or elſe by the 35. a. 
Heir or other "Tenant of the Freehold, by, Conſent or Agreement 
amongſt themſelves. The Wife cannot Euter into her Dower, but 
muſt recover the fame by Writ of Dower. [See of a FJointure; 

„ I | = 3 E . 

This Claim by Dower at Common Law ſeldom happens, eſpecial- 
ly upon great Eſtates by Reaſon of Jointures. [See Magna Charta, 
chap. 7. The Statute of Merton, or 20 H. 3. chap. 1. Meſt. 2. or 
3 Ed. 1. chap. 48. Meſtin. 2. or 13 Ed. 1. chap. 4. 27 H. 8. chap. 16. 

1 Ed. 6. chap. 12. 5 Ed. 6. chap. 12.] _ | 

Theſe two laſt Eſtates, (072. by Curteſy and Dower) are Special 
Eſtates for Life, and do ariſe after the Death of one that hath an 
Inheritance joined with a Freehold, 2 | 

4. Au Fointure is a competent Livelihood of Freehold Lands or * 1 Inſt. 36.6. 
Tenements, (5c. for the Wife, to take Effect preſently in Poſſeſſion * Rep. 2. 
or Profit after the natural Death of the Husband, for the Life of 
that Wife at leaſt, if ſhe her ſelf is not the Cauſe of the Determina- 
tion or Forfeiture of it; * as where the Eſtate is ſettled Durante * 4 Rep. x. 
Viduitate, and ſhe marrics, &c. This Definition of a Jointure is 
made with Reſpect to the Statute of 27 H. 8. chap. 10. 


For by the Statute of 17 H. 8, chap. 10. g. 6. Where an Eftate is 
made in Poſſe ſſion or Lie to Husband and Wife, and his Heirs, or to 
the Heirs of their two Bodies, or one of their Bodies, or to them for 
their Lives, or for the IWife's Life, for her Jointure; in any of theſe 
Caſes, ſhe ſhall not have Tower. Howbeit, upon a lawful Eviction 
of that Fointure, ſhe ſhall be endowed according to the Rate of her 
Huusband's Lands, whereof ſhe was Dowable at the Common T,aw. 
But ſuch Jointure being made after Marriage, the IWife (after the 
Husband's Death) may refuſe it, aud betake her ſelf to her Dower ; 
unleſs ſuch Fointure be made by Act of Parliament. 


Now to the making of a perfect Jointure within this Statute, and 
to bar a Claim of Dower, Y Six Things are to obſerved. I Inſt. 36:b. 
1. Her Jointure by the firſt Limitation is to take Effect for her 4 Rep. 1, &c. 
Life in Poſſeſſion or Profit, preſently after the Deceaſe of her Husband. 
2. It muſt be for the Teri of her own Life, or a greater Eſtate. But 
it may be limited to continue no longer than ſhe remains a Widow, 
cc. or while ſhe forbears to do any Act in Her own Power. z. It 
muſt be made to her felt, and to no other in Truſt for her. 4. It 
muſt be made in Satisfaction of her whole Dower, and not a Part of 
it. 5. It muſt be expreſꝰd to be in Satisfaction of her Dower in the 
Deed or Deviſe. 6. It may be made either before or after Marriage. 
If made before, the Wife cannot waive it, and claim her Dower at 
the Common Law; otherwiſe, if it is made after Marriage. 
This Statute does not extend to? Copyholds ; becauſe Dowers of * Coke's 
Copy holds are warranted by ſpecial Cuſtom only; as hath been ſaid, ©ompl. Co- 
All other Settlements in lieu of Jointure, are Jointures at the P. . 
Common Law; and are no Bars to a Claim of Dower. A Jointure 
was no Bar of Dower before this Statute, 4 For a Right or Title to * 1 Inft. 36 b 
a Freehold cannot be barr'd by Acceptance of a collateral Satisfac- 4 Rep Ke. 
tion. But Dower may be telcaſcd, Cc. | 


If 


Cw — 
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IF a Jointure is made of Lands, according to the Statute, before 
the Coverture, and after the Husband and Wife alien them by Fine, 
ſhe ſhall not be endow'd of any other Lands of her Husband ; o- 
therwiſe, if the Jointure was made after Marriage. h 
d 1 Inſt. 36b. The Wife may b enter into her Jointure after the Death of her 
wan Husband, and is not driven to a real Action, as ſhe is to recover 
Dower at the Common Law. Neither ſhall her Jointure be for- 
feited by the 'Treaſon of her Husband, as in the Caſe of Dower. 
Notwithſtanding her Dotrer or Jointure, the Wife ſhall have all 


I 1 Inſt. 46.b. her © Chattels real and Bonds again, unleſs her Husband altered the 


351. a. & b. 


Property in his Life- time. Alſo her Proportion of Chattels real and 
perſonal, upon an Adminiſtration and Diſtribution, if the Husband 
dies Inteſtate; and likcwiſe all convenient Apparel ſuitable to her 
Character. [Sce of Hausband and Wife, Book 1. chap. 6. | 

[See Eftate for Life, infra, and Payment of Rent, chap. 2. poſt 
In Caſe where a Woman that is Tenant in Dower, or that hath a 
Jointure, ſoweth the Land and dieth, Gc. [See alſo the 11 H. 7. 
chap. 20. Whereby certain Alienations made by the Wife of the 
Lands of her Husband ſhall be void.] 


Of an Eſtate VI. An Eſtate for 4 Life is when one hath Lands and Tenements 
for Life. for Term of his own Life, or the Life of another, or for the Term 
1 ink: ar. b. both of his own and another Man's Life. But an Eſtate for a Man's 
1 Rep. 140. own Life is higher than for another's Life. An Eſtate made to One 
and his Heirs, during the Life of Another, is but an Eſtate for Life. 
He that hath an © Eſtate for Term of his own Life, or the Life of 
another, hath a Freehold, and no other of a Ieſſer Eſtate hath a Free- 
hold; but they of a greater Eſtate have a Frechold, as "Tenant in 
Fec-· ſimple, Fee-tail. Eſtates by Statute-Merchant, Staple or Elegit, 
*1 Inſt. 43 b. are but f Chattels. [See of Eſtates by Statute-Merchant, Staple, and 
Elegit, poſt ; and ſee of Occupancy, chap. 3.] 
Every Leſſee for Lite may take upon the Land demiſed reaſonable 
5 r Inſt. 41d. g Fftovers; unleſs he is reſtrained by ſpecial Covenant or Agree- 
ment. ¶ See 988 of Fftovers, chap. 2. and of Forfeiture in j aſte, 
chap. 4. poſt. 
if apy grants an Eſtate to another, Cuam din ſe bene geferit, 
| or ſo long as he ſhall dwell in ſuch a Houſe, or to a Woman Y 
Int. 42.4. ſola fuerit, or Durante Viduitate, or for any like h uncertain Time; 
: Ioft. 391. in all theſe Caſes the Leſſee hath an Eſtate for Life determinable. 
[But fee of Fftates deviſed to Executors; of Eſtates by Statute- 
Merchant, Staple and Elepit, poſt. 

A Grant of Lands, &c. without expreſſing any Eſtate, is a Grant 
+408 for the Life of the! Leſſee. So a Grant for Term of Life generally, 
without mentioning for whoſe Life, ſhall be conſtrued to be for the 

Life of the Leſſee; for the Grant ſhall be taken moſt ſtrongly a- 
gainſt the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant 
in Tail; for then it ſhall be taken for the Life of the Leſſor to pre- 
vent Injury and Wrong. | 

A Leaſe for Ninety-nine Years, &c. determinable upon a Life or 
Lives, is not a Leaſe for Life or Lives, or a Freehold, but a Leaſe 
| for Years, or a Chattel determinable upon Life or Lives. 


© Lit. 57. 


— * 1 9 1 
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If "Tenant for his own Eife, or the Life of another, k ſows the * Lit. 68. 


Lands, and he dies, or Ceſtuy que vie, (he for whoſe Life he hold- 74 55 b. 
eth) dieth before the Corn, Oc. is reaped, his Executor ſhall have 2 1n6. 81, 


the Emblements, (i. e.) the Profits of the Land; for his Eſtate was 
Uncertain and determined by the Act of God. But he ſhall not have 
the Graſs, or other Fruits, if they are not ſevered, becauſe they are 
Parcel of the Inheritance. If the Eſtate is in the Hands of an Under- 
tenant, and the 'Tenant for Life dies before the Rent is due, he ſhall 
not have the Rent. [See of Payment of Rent, chap. 2. poſt.] And 
ſo it is where any one hath an Uncertain Eſtate, as Tenant in Tail 
after Poſſibility of Iſſue extinct, Tenant by Curteſy, or in Dower ; 
for theſe are uncertain Eſtates for Term of Life. Here the Law 
gives to the Party, whoſe Right it is, free Ingreſs, Egreſs and Re- 
greſs, to enter, cut down and carry away the Corn. But if a Woman 
Copyholder that holdeth Lands during her Widowhood, ſoweth the 
Ground, and taketh Husband, the Landlord ſhall have the Profits; 


becauſe the Eſtate was determined by her ! own Act. And ſo it is if 5 Rep. 116. 


a Tenant determines his Eſtate by his own Act, as by Forfeiture, Gc. 
He that entereth for the Forfeiture, &c. ſhall have the Corn. But 
if a Leaſe be made to Baron and Fexe, (Husband and Wife) during 
the Coverture, and the Baron ſows the Land, and after they are di- 
vorced a Vinculo Matrimonii, the Baron ſhall have the Corn, be- 
cauſe the Judgment is the Act of the Law. And in the Caſe of the 
Woman Copyholder if ſhe had leafed for one Year, and the Leſſee 
ſows the Land, and after the Woman Copyholder takes Husband, yet 
the Leſſee ſhall have the Corn; for Her Act ſhall not prejudice a 
third Perſon. So note the Diverſity where the Eſtate is determined 
by one's ows Act, the Act of the Law, and the Act of a Stranger. 
A Leaſe for Life is not ſaleable by the Sheriff upon Execution for 
Debt, but he may extend the yearly Profits to pay the Debt. [ How 
an Eſtate for Life may be forfeited, ſee Forfeiture by Waſte, ch. 7. 


poſt.) 


By the 28 H. 8. chap. 11. . 6. If an Archdeacon, Dean, Preben- 
dary, Parſon, Vicar, Maſter of an Hoſpital, or other Perſon ad- 
mitted to any Benefice, Dignity, &c. (Chauntries only excepted) 
hath cauſed any of his Glebe Lands to be manured and ſown at 
his proper Coſts and Charges with any Corn or Grain, the ſaid In- 
cumbents may make and declare their Teftament of all the Profits 
and Corn growing upon the ſaid Glebe Lands ſo manured and ſown 
at their proper Cofts and Charges. 


This Act does not extend to Glebe Lands in the Poſſeſſion of a 
Tenant, manured and ſown by him. [See Payment of Ret, ch. 2.] 
See 14 Elis. chap. 8. An Att for avoiding Recoveries ſuffered by 

Colluſion of Tenant for Life, c.] 


By the 19 Car. 2, chap. 6. If a Perſon for whoſe Life an Eſtate 
hath been or ſhall be granted ſhall remain beyond Sea, or abſent Him- 
ſelf in this Realm for ſeven Tears together, and no ſufficient Prof is 
made of the Life of ſuch Perſon, in any Action commenced for the 
Recovery of the Lands held for the Life of ſuch Perſon, then ſuch 
Perſon, for whoſe Life the Lands were holden, ſhall be accounted as 

Ad- 


126. 


1 Inſt, 55. b. 
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Of an Eſtate 
for Years. 

m Lit. 58. 

n Lit. 67. 

1 Inſt. 54. b. 


© Litt. 66. 
1 Inſt. 46. b. 


P Rep. 154. 
1 Inſt. 45. b. 


4 1 Inſt. 46. b. 


© 1 Inſt. 6. b. 


i Lit. 68. 


© 1 Inſt, 56 a. 


naturally Dead. | See the 6 Ann. chap. 18. How Diſcoveries are to 
be made of the Death of Perſons pretended to be alive, to the pre- 
judice of thoſe that claim Eſtates after their Death.] 

By the 8 Ann. chap. 17. An Action of Debt may be brought for 
Rent upon a Leaſe for Life, as well as upon a Leaſe for Tears. 
[See of Leaſes, Book 2. chap. 3.] 


Now follow Eſtates leſs than a Freehold. 


VII. An Eſtate for m Yar, or (Tenancy for Years) is where a 
Man letteth Lands or Tenements to another for certain Term of 
Years. A Tenant for en Half a Year, or a Quarter of a Year is ſaid 
to be a Tenant for Years. The Tenant (or his Executors or Admi- 
niſtrators, if he dies) may preſently ® enter by Force of the Leaſe, 
tho' the Leſſor dies; and then he is poſſeſſed (not ſeiſed) of a Term 
for Years. Till Entry, he cannot take a Releaſe to increaſe his E- 
ſtate, except upon the Statute of Uſes, 27 H. 8. chap. 10. But be- 
fore Entry he may grant his Intereſt to another; but not ſurrender 
it, or have an Action of 'Trefpaſs. 

A P Term (Terminus) doth not only ſignify the Limitation of 
Time, but alſo the Eſtate that paſſeth for that Time. Thus if a 
Man makes a Leaſe for Twenty-one Years, and afterwards maketh 
a Leaſc to begin after the Expiration of that Term of Twenty-one 
Years; if the firſt Leaſe is ſurrender'd, the ſecond ſhall begin pre- 
ſently; not if the Words had been After the End and Expiration of 
Twenty-one Tears, without mentioning the Term, which ſignifieth 
the Eſtate or Intereſt. So that there is a Difference betwixt Ter- 
minus Annorum and Tempus Aunorum. But a Diſpoſition of 4 Part 
of the Term is not the Diſpoſition of the whoſe. 

Tenant for Years hath but a Chattel real. [See of Eftates in 
Goods and Chattels Perſonal, Book 2. chap. 5.) Therefore it is not 
inheritable, but goes to the Executors or Adminiſtrators. Neither 
can it go in Succeſſion, in caſe of a ſole Corporation, as to a Biſhop 
and his Succeſſors. [See of Corporations, Book 1. chap. 8.] 

An Eſtate for ten 'Thouſand Years is not ar Freehold, or of fo 
high a Nature as an Eſtate for Life. It is but a Chattel, and can- 
not be entaild. [See of Fee-tail, ante. 

If a Tenant for Term of Years ſ ſows the Land, and his Term 
ends before the Corn is ripe, the Landlord ſhall have it; unleſs it 
is covenanted betwixt them, that the 'Tenant ſhall have his Way- 
going Crop. It was his Folly to ſow the Ground with Corn, Ge. 
when he knew that his Term would expire before the Corn, Ge. 
was ripe. But where the Leaſe for Years depends upon an * Uncer- 
tainty, as upon the Death of Tenant for Life which made it, or of 
a Husband ſeiſed in Right of his Wife, &c. there the Tenant for 
Years ſhall have the Crop. Yet if there is Leſſee for Years upon 


"5 Rep 116- u Condition, that if he doth Waſte, (5c. his Eſtate ſhall ceaſe; if he 
1 Inſt. 55. b. ſoywes the Land, and after does Waſte, the Leſſor ſhall have the Corn. 


x 1 Inſt. 41. b. 


Every 'Tenant for Years, as well as 'Tenant for Life, hath Inci- 
dent to his Eſtate three Kinds of * Eſtovers. [See Common of N Ho- 
vers, Rents, and Diſtrefſes, chap. 2. and Forfeiture by Maſte, 
chap. 4. poſt. | 
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The Sheriff may Sell a Term for Years for Debt, by Writ of 
Execution upon a Judgment in the Life-time of the Owner, or 
when it is in the Hands of Executors or Adminiſtrators. [See of 
Leaſes, Book 2. chap. 3. and of Execution, Book 4. chap. 15 


VIII. An Eſtate Y at Mill, (or a Tenancy at Will) is where Lands Of an Eſtate 
and Tenements are let by one Man to another, to Have and to Hold N 68. 
to him at the Will of the Leſſor. By Force of this Leaſe the Te- 
nant is in Poſſeſſion, but he hath no certain or ſure Eſtate, tho' a 
Chattel real; ſo that the Leſſor or Landlord may put him out at 
what Time he pleaſeth; except that by the Cuſtom of 2 London, a 2 Sid. 20 
Tenant at Will under the yearly Rent of forty Shillings, ſhall have 
a Quarter's Warning ; and Paying above forty Shillings, ſhall have 
half a Year's Warning. But it is regularly true, that every Eſtate at 
Will muſt be at the Will of * both Parties, (Landlord and Tenant) * x Inſt. 55. a. 
tho' one Party is only named. Let if the Tenant at Will b ſoweth » Lit. 68. 
the Land, and the Landlord before the Corn is ripe, or when it is afl. 56.4 
ripe, putteth him out, the Tenant notwithſtanding ſhall have the a 
Corn, and ſhall have free Entry, Egreſs and Regreſs, to cut and 
carry it away; and ſhall not be forced to bring his Action for this, 
becauſe he knew not at what Time the Landlord would enter upon 
him. But tho the Tenant muſt have his Corn, he ſhall loſe his Fallow 
and Dung carried forth. So it is if the Tenant at Will ſets or ſows 
any other © Aunual Profit. But if the Tenant plants Trees, or ſows « 5 Rep. 116. 
the Ground with Acorns, (5c. there the Landlord may put him out; * Iaſt. 35 b. 
becauſe they will yield no preſent annual Profit. And ſo it is, tho 12 
he improves the Graſs by Compoſting, ſowing Hay-ſeed, c. becauſe 
Graſs is the natural Profit of the Earth. And all this is proper to 
every particular Tenant that hath an uncertain Eſtate. But if the 
Tenant at Will ſows the Ground with Corn, (5c. and after he him- 
ſelf determines his Will, and refuſeth to occupy the Ground, the 
Landlord ſhall have the Corn, becauſe he loſeth his Rent. 

Alſo if Tenant at Will of a 4 Hoſe is put out, he ſhall have « Lit. 6g. 
free Entry, Egreſs and Regreſs, and reaſonable Time to remove his 

Goods. And when a Tenant at Will leaves a Houſe, he is not 
bound to leave it in © Repair, as Tenant for Years is. e Lit, 71. 

The Landlord may reſerve an yearly f Rent upon a Leaſe at * Lit. 72. 
Will, and diſtrain for the Rent behind of Common Right; or he 1 lat. 57. b. 
may have an Action of Debt, at his own Election. * 
If Tenant at Will commits voluntary Waſte, it amounteth to a 
Determination of his Will, or that he will hold the Eſtate no 
longer. For when Tenant at Will taketh upon Himſelf to do ſuch 
Things, which none can do but the Owner of the Land, This 
amounts to a Determination of the Will and Poſſeſſion. See of 
Leaſes, Book 2. chap. 3. and of Action of Waſte, Book 4. chap. 4.] 

But if an Eſtate is let at Will upon Rent payable at a certain Day, 

the Leſſee at Will cannot determine the Leaſe before the Day of 
Payment to the Prejudice of the Leſſor. See the 29 Car. 2. chap. 3. 

What Eſtates in Lands, &c. not put in Writing ſhall be accounted 
only Eſtates at Mill.] EX 


IX. An Eftate at ® Sufferance is when one comes on an Eſtate, Of an Eſtate 


. Aance., 


or enters by a lawful Leaſe, and keepeth his Poſſeſſion after his Leaſe **Sufter- 
1 8 18 s 1 Inſt. 57. b. 
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is expired, and ſo holdeth over by Wrong; as a 'Tenant for Term 
of Years holding over his Term, Gc. Tenant at Will is always 
by Right; Tenant at Sufferance always by Wrong. 


By the 6 Ann. chap. 18. Perſons, who as Guardians or Truſtees 


for Infants, or ſeized in the Right of their Wives only, and every 
other Perſon having Any Eftate determinable upon Life or Lives, 
who after the Determination of ſuch particular Eftates ſhall Hold 
Over and Continue in Poſſeſſion of Any Meſſuages, Lands, &c. 
ſhall be adjudged Treſpaſſers ; and the Perſon next Entituled, His 
Executor and Adminiſtrators may recover againſt ſuch Perſon 
holding over, His Executors and Adminiſtrators, the Value of the 

rofits receiv'd. 

5 the 8 Ann. chap. 17. concerning Diſtreſſes for Rent.] 

By 4 Geo. 2. chap. 28. All Perſons holding over after Demand, 

&c. forfeit double the yearly Value. ] 


Of an Estate X. Of an Eſtate by Copy of Court-Roll. 
by,Copy of For the right Underſtanding of an Effate by Copy of Court-Roll, 
Roll. jt will be neceſſary to ſhew, 1. The Nature of a Manor. 2. The 
Nature of the Eſtate held by Copy of Curt-Roll, which doth de- 
pend upon the Manor. 3. 'The Method of Granting Copyhold 
Eſtates. 4. Of Fires upon Copyholds. 5. Of Copyhold Cxftoms. 
6. How Copyhold Eſtates may be extinguiſhed. 
1. Of the Nature of a Manor. 
» Coke's A h Manor (a Manendo, becauſe the Lord did uſually dwell in 


CONES: the Manor-Houſe ; or, Manurio, from Manuring the Land; or 
pyh. 6. 31. 


Rep. 26. 4 Meſuer, from Guiding and Governing) is an ancient Royalty or 


1 Cro. 19, Lordſhip, (of old call'd a Barony) conſiſting of Demeſnes and Ser- 


38, 39 dice, and of a Court-Baron as incident to it. It cannot be a Real 


Manor, or Manor in Law, if it wanteth Freeholders; nor can it be 
a Cuſtomary Manor without Copyholders. ¶ See Poftea.] It muſt be 
Time out of Mind; for a Manor cannot be made at this Day, A 
:11nft. 58. a. Manor may conſiſt of one or more i Villages and Hamlets adjacent, 
or only of ſeveral Houſes in a Village, ©c. If it is a Capital Manor, 
k1Inft.108. a. it may contain other Manors under it, and then it is call'd an * Ho- 
* Roll Abr. 207; on which other inferior Manors do depend by Performance of 
7:  _ Cuſtoms and Services to him that is Lord over them., This original- 
Iy belonged to the King, tho' afterwards it was given in Fee to a 
Subject. [See the 33 H. 8. chap. 37. and 38. 34 H.8. ch. 5. 37 H.8. 

i 4 Rep. 26, Chap. 18.) There may be a 1 Cyſtomary Manor granted by Copy of 


27. Court-Roll, and held of another Manor. And ſuch Cuſtomary Lords 
tr Rep 17» may keep Courts, and grant Copies; and the cuſtomary Manor it 


1 Inſt. 58. b. ſelf may paſs by Surrender and Admittance. 
+ -r0- 327- A Manor then is either n Real or Nominal. A Real and perfect 
„ 4Rep. 26. Manor is ſuch as is before deſcribed. A Nominal Manor is a Ma- 
Core, fer over to a Stranger the Services of all his Tenants, and reſerve 
Compl. Cop, unto himſelf the Demeſnes only; or when he puts away the De- 
9 31. meſnes, and reſerves the Services. In both theſe Caſes, the Lord 
| hath not a Manor really, but nominally, and in Reputation only. 
Some call this a Manor in Groſs; as a Man may have a Court- 
Baron with the Perquiſites thereunto belonging, and another ma 
have the Scite and every Foot of Land in ſuch a Manor. 


4 The 


6 Rep. 64, nor by Reputation only; as when a Lord of a Manor ſhall tranſ- 
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The Parts of a Real Manor are the Demeſnes and Services with 
a Court-Baron incident to it. A Court-Baron is the chief Supporter 
of a Real Manor, and one cannot be without the other. [See of a 
Court- Baron, Book g. chap. 1k r | 
1. Then Demeſnes'arethe Lands that are manually occupied and * 1 Iaſt. 17. 
eſſed by the Lord for the Maintenance of himſelf and Family. 8 
Theſe in the Poſſeſſion of a Subject are called Demeſnes in a diffe- Tr tg 
rent Senſe from the Demeſne Lands of the Crown. [See of Eftates 14. 
in Ancient Demeſne, infra. © AE It 2 of the 
The Waſte is Part of theſe Demeſne Lands. The Lord reſerves to Deneſnes 
himſelf One Part of theſe Demeſnes; Part is diſtributed amongſt the * Ventr. 393. 
Tenants; and what is left is the Lord's Waſte, which was neglected | 
by the Lord upon Creation of the Manor; becauſe He had before 
taken as much of the Demeſnes as he had need of, and Diſtributed 
as much as was convenient among his "Tenants. [See Demeſne, 
Title, Of an Eftate in Fee-ſumple, ſupra. 46 
2. The © Services are thoſe Duties which the Tenants are bound * 1 Inf 65. a. 
to perform to the Lord, by Reaſon of their Eſtates which they hold Soke: 
of him; as Fealty, Wardſhip, Heriot, Relief, Amerciament, Forfei- 7 Cop. 
ture, Eſcheat. 1. ) Fealty (Feaulte, Fides) is an Oath taken at the * Lit. 91 
Admittance of every Tenant to be true to the Lord. [See poſt Of 
Tenures and Services, chap. 2.] 2. Wardſhip was the Cuſtody. or 
{ Guardianſhip of the Heir of the Tenant within Age. [ But this is 4 Lit. 103. 
aboliſhed by the 12 Car. 2. chap. 24.] 3. Heriot, © Heregate from Coke? 
Herus Lord, and Cate beſt) is a Render made at the Death of the * RIG 
Tenant to the Lord of the beſt beaſt, or other Thing, found in the 1 Inft. 183. 
Poſſeſſion of the Tenant deceaſed, or ſome other. This Service is Coke? 
moſt eſteem'd. It is either a Heriot- Service, or Heriot-Cuftom. He- — cop. 


riot· Service is never due without ſpecial Reſervation in the Grant; Ho . 
itch. 267, 


and is ſeldom reſerved upon a leſs Eſtate than an Inheritance. For &. 


Heriot © Service, the Lord may Diſtraiz or Seiſe. Diſtreſs may be * Coke's 

of any Beaſt on the Land. But Seiſure may be of any Beaſt belonging Sompl. Cop. 
to the Tenant. Heriot-Cuſtom is what is challenged by ſome parti- Hh 
cular Cuſtom; and is uſually paid upon an Eſtate for Life or Years, 

as well as upon an Eſtate of Inheritance. For Heriot-Cuſtom, the 


Lord muſt ſeiſe, not Diſtrain. Here the Lord may ſeiſe for Heriot the 


beſt Beaſt, &c. tho' it is in ſome Place * out of the Manor, or in the Kitch. 270. 
Highway, that being no Diſtreſs; for it is his own proper Goods by the 1 4a 
Death ot the Tenant; and therefore he may ſeiſe it where he finds it. EE $695 
Where many purchaſe Lands * jointly, an Heriot ſhall not be paid · 8 Rep. 105. 
till after the Death of the Survivor. If a Tenant Deoiſerh away all luft. 185. b. 
his Goods, and dicth, yet the Lord ſhall have his Heriot, for the Law 

preferreth the Cuſtom before the Gift by Teſtament. It hath been 

anciently ſaid, That a Heriot ſhall be paid before a Mortuary. It 

is payable by Copyholders as well as Freeholders. 4. * Relief (quia * 1 Inft. 36.4. 
Hereditas jacens Releviatur in Manus Heredis) is a certain Sum of 8 
Money which every Freeholder, being at full Age, payeth unto his 1 9 
Lord at the Death of his Anceſtor, when he taketh Poſſeſſion of the 
Inheritance. It is either Relief Service, or Relief Cuſtom. Relief » Coke's 
Service is that which is paid upon the Death of any Freeholder. Re- Compl. Cop. 


lief Cuſtom is that which is paid upon the Death or Alienation of inf. $3. 


any Frecholder according to the Cuſtom of the Place. In many 4. & b. 
Places, it is half a Year's Profit; in ſome double the Rent of that Year. 
8 2 | | * 
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It is/ paid by F reeholders F or this the Lord may, Diſtrain, but 
cannot have an Action of Debt. His Executors or Adminiſtrators 


z 1 Inſt. 125. b. MAY have an Action of Debt, and cannot Diſtrain. 5. 2 Amercia- 


Coke's ment (in Mercy of the Lord) is a pecuniary Puniſhment for any Of+ 
7 Cop. fence committed againſt the Lord; or a certain Sum of Money im- 
poſed upon the Tenant by the Steward upon Preſentment of the Ho- 
mage or Jury for the Bręeach of any By-Law, for not doing Suit or 

Set vice, or for other Miſdemeanors puniſhable in a Court- Baron. It 
differeth from a Fine impoſed for an Offence in divers Reſpects. ¶ See 


Cokes: of Court: Lect and Court- Haran, Bool A. chap. 1.] 6.3 Forfeiture 


Compl. Cop. ( Forgfattt) is a Penalty for an, Offence: committed againſt a penal 
$27-57-5 Law or Cuſtom byiLoſs of/Freekold-or Copyhold Lands, or of Goods. 
1 Inſt. 59. a. If a Freeholder alieneth his Lands in Mortmain, or ceaſes for two 
3 2 227- Whole Years to perform his Services, or pay Suit, Rents, Gc. and 
26,991;908 hath not upon his Lands ſufficient Goods or Chattels to be diſtrain d, 
he forfeiteth his Freehold, and the Lord may make a Grant of it. 

A Copyholder may forfeit his Lands by ſpecial Cuſtom, when upon 

the Deſcent of any Copyhold of Inheritance, the Heir of full Age 

faileth to come in to be admitted to his Copyhold, after three Pro- 


clamations made at thtee ſeveral Courts for him; when a Copy- 


holder refuſes to appear and perform Suit and Service; or refuſeth. to 
be ſworn on the Homage or Jury; or being ſworn refuſes to preſent 
according to his Oath; If upon Admittance he does not pay his accu- 
ſtom'd Fine; er denieth to pay bis Rent upon Demand; or commit- 
teeth Waſte voluntarily or permiſſive, when there is no Cuſtom for his 
ſo doing; (for the Cuſtom of the Manor muſt direct what is Waſte in 
| Houſes, Trees, Oc.) If he leaſeth his Copyhold above the accuſtom'd 
Term without Licenſe by Deed; ifthe leaſeth his Copy hold for one 
Year, and ſo from Year to Lear during the Life of the Leſſor, reſerving 
one Day; for this is a Leaſe for two Voars at leaſt, and the Reſerving 
a Day in every Year is Fraud. All theſe are Forfeitures ipſo Fatto. 


& pag * b By the General Cuſtom of England A Copyholder may make a 


Cokes © Leaſe for one Year without Licenſe of the Lord. And if he can let a 
Compl. Cop. [eaſe for one Year by the Cuſtom, he may Cocenaut that the Leſſee 


"x enjoy for Ten Years. For this Covenant is not a Leaſe. [ Ou. 


2 Cro. 301. 2 Danv. Abr.'195.] If a Copyholder commits Treaſon or Felony, or 
3 n. is & Popiſh Recuſant, or does Alien by Deed, (5c. theſe are no Forfei- 
teures till Preſentment by the Homage. An Ideot, Lunatick, an Infant 
„ under the Age of fourteen Years, or a Feme Covert cannot forfeit. 
But if a Feme Covert does any A& by the Conſent of her Husband 

V which amounteth to a Forfeiture, this is a Forfeiture of her Eſtate. If 

the Husband commits Waſte, this is a Forfeiture of the Wife's Copy- 

i Citi ni; hold. Where the Lord enters for a Forfeiture, he ſhall have the © 
Corn then growing. However, in all theſe Caſes, if the Lord doth 


any Thing whereby he doth: acknowledge him his 'Tenant after For- 


Cokes feiture, this 4 Acknowledgment amounteth to a Confirmation. 
Compl. Cop. Goods are forfeited: to the Lord by Waits, Strays, Wrecks, Deodands, 
. (5c. which accrue to the Lord not merely from the Tenants, but moſt 
commonly from Strangers. They are not incident to every Manor, 

nor do they add any Perfection to it. They are gain'd by Seiſure on- 

ly. [See of Mais, Srrays., &c. concerning Franchiſes, Book 2. chap. 2.] 


« Coke's 7. © Eſcheats are when Lands fall to the Lord for Want of Heir Ge- 
| Comps Cop. neral or Special to. inherit them. But before the Lord enters, the 
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Homage _— topreſent it, Oc. Beſides this diilinery Sort of Efcheats, 
there is another; as where any Freeholder committeth Felony, and 
is attainted. For then after the King hath had his Year, Day and 
Waſte, the Land ſhall come to the Lord as Eſcleat. See of E 
cheat, Book 2. chap. 3. and 4. | 
Sometimes where Services are f Entint, FAY (ASI be dividad, as r 1,2. 
Fealty, Heriot, Pay ment of a Horſe or Hawk yearly, &c. upon Alie- 7 Bev: 10h, 
nation of Parcel of the Lands by the Tenant; the Services ſhall be Toft. 149. 8. 
multiplied ; and every Alienee ſhall rendet the entire Service; and & b. 
yet by Purchaſe of Parcel by the Lord, the whole is extinct, except * * | 
an. Caſe of Fealty and Heriot-Cuſtom. Such: Perſonal Services as are Lit. 222. f 
to be done to the Perſon of the Lord, as Fealty, ſhall multiply: | 
And here if the Lord purchaſes Part, they ſhall remain for the Ref 
due. If entire Services are for the Advancement of Religion, Chari- 
ty, Juſtice, or for the Benefit of the Commonwealth, they ſhall re- 
am, tho' the Lord purchaſes Part. But Perſonal Services that are 
Nor the private Benefit of the Lord, as to feaſt the Lord and his Fa- 
mily once in the Year, or to exercife a Perſonal Office under him, Oc. 
tho they ſhall not be multiplied by Alemation of Part; yet a Pur- 
ghaſe of Parcel of the Tenancy by the Lord extinguiſhes all ſuch Per- 
ſonal Services. If Parcel of the Land holden by entire Service comes 
to the Lord by Deſcent, in ſome Caſes it ſhall be Extinct for the 
whole, as Suit! Service. But if the Service is to render yearly a Horſe, 
and Part of the Land deſcends, it ſhall be multiplied. {See the 
Stat. of Marlebr. 5 2 H. 3. chap. 9. 18 Ed. 1. chap. 2. Weſt. 3. Onia 
Emptores Terrarum, and Of Extinguiſhment of Rents, poſt] 
There are many other Services beſides thoſe above-mention'd; but 
then thoſe are due upon ſpecial Reſervation and Agreement to door 
pay ſomething for the Lord's Profit or Advantage. And there are 
many collateral Powers appropriated to Lords of Manors, as to erect 
Dove-houſes ; To prove the Wills of their Tenants deceaſed, in 
many Places; To incloſe Common, leaving ſufficient for other | 
Commoners, (5'c. but it is enough to hint at them. 8 
In every Manor there is the Lord, the Steward, the Lord's Tenants, { 
and the Bailiff: | Of which, Ser in Curt- Baron, Book g. chap. 1.] 
A Manor is & Loft, if all the Freeholds but one Eſcheat; or if the & 1 Inſt. 38.4. | 
Lord purchaſe all the Freeholds; or if there is but one, or no Sui- 3 | 
tors, in a Court-Baron. So a cuſtomary Manor is 40% when there are 
no Cuſtomary 'Tenants or Copyholders, or but one Copyholder. 
2. An h Hate held by Copy of Gonrt-Roll (which depends upon » Lit. 13. 
a Manor) is an Eſtate in Lands and 'Tenements, which by Cuſtom 
q of the ſaid Manor the Tenants within the ſaid Manor have, Time 
4 out of Mind, held to them and their Heirs in Fee-ftmple, Fee-tail, 
or for Term of Life or Years, at the Will of the Lord, according 
to the Cuſtom of the Manor. Copies of Court-Rolls for Lives are | 
moſt in Uſe at this Day. And if one holds for three Lives, they are Li 
of fourteen Years Purchaſe; eight for the firſt Life, four for the 
ſecond, and two for the third; or ſeven for the firſt, five for the 
ſecond, and two for the third. Exchange of a Life is one Year's 
Purchaſe; but for the Exchange of a Woman's Life for a Man's, 
where there is a Claim for his Widow, two Year's Purchaſe; Reſpect 
being had to Sex, Age, and Health. Tenant 


1 33 


Dus in partes dividi negueunt, ſfolida a ſingulis fpreftantur, 6 Rep. 1. 1 Inſt. | 4 
149. b. | f 
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Lit. 75. Tenant by i Copy of Court-Roll, (not Tenant by Court-Roll) or 
a Copyholder, is the only Tenant in Law, who holdeth by Copy 
of any Record, Deed, Gr. His Eſtate is enter'd in the Roll, and 
the Steward delivers him a Copy of it. | Copyholders were for- 
merly Tenants at Will of the Lord, their Lands being Parcel of 
* Lit. 77- , the Lords Demeſnes. k But now theſe Copyholders ſtand upon a 
2 60 b. fare Foundation, if they perform thoſe Duties and Services which 

their Tenure doth require. For if the Lord pretends to expel them, 


they may either ſue a Subpana out of Chancery to be relieved, or 


have an Action of Treſpaſs againſt the Lord. For altho' they are 

! 4 Rep. 21, Tenants ar Mill of the Lord, yet they are Tenants at Will ! ac- 

5 Rep. 16. cording to the Cuſtom of the Manor; which the Lord cannot break 
without Reaſon. | bt b 

By Particular Cuſtom, the Wife may be 'Tenant in Dower, the 

Husband Tenant by Curteſy, Gc. | | 

= Lit. 81. Copyholds of Inheritance are not m Freeholds, yet are created by 

ce the ſame Words as an Inheritance at Common Law; and n Deſcents 

Compl. Cop. of Copyholds of Inheritance are guided and directed by the Rules 

* of the Common Law ; but they have not other collateral Qualities 

which other Inheritances have; for Copyhold Inheritances ſhall not 


be Aſſets to bind the Heir, G c. | 


* 4 Rep. 24, The o Pillars of a Copyhold Eſtate are, That it hath been De- 


2 ing. ;8. b. ſed or Demiſable Time out of Mind by Copy of Court- Roll 
That the Tenements be Parcel of the Manor, or within the Ma- 
nor. So that Parcel of the Manor and Preſcription are two Inci- 
dents to every Copyhold. | 

N 3. As to the Method of Granting Copyhold Eſtates. 

? 4Rep.39, p ACuſtomary Manor, Lands and Tenements may be Granted by 

d Iod. 58. b. Copy, and whatever concerneth Lands or 'Venements, as Under- 

Coke's woods, Tithes, c. But Things that lie not in "Tenure are not 

Compl. Cop grantable by Copy; as Rents, Common in Groſs, an Advowſon in 

4 = 133. Groſs, Stewardſhips, &'c. for theſe cannot be held by any Manner 
of Service. A Common or Advowſon appendant may paſs by Copy, 
and ſo a Fair appendant to a Manor, by Reaſon of the principal 
Thing to which they are appendant. 5455 

Now in paſſing over a Copyhold, there is the Grantor, the 
Grantee, and the Grant itſelf to be conſidered. 

The Grantor is ſometimes the Lord himſelf, ſometimes a Copy- 
bolder. The Lord when he is abſolute Owner, as when the Lands 
come to him by Purchaſe, Forfeiture, Eſcheat, c. His Grant is 
called a Yoluntary Grant; and the Grant by the Lord himſelf may 

*4 Rep. 26. be at any Place 4 out of the Manor. The Copyholder grants by 
Surrender, as ſhall be ſhewed by and by. So that the Lord is only 
an Inſtrument of the Conveyance upon a Surrender, not a Con- 
veyor, as in a voluntary Grant. | | 

The Grantces are thoſe that are capable of a Grant by Copy, and 

Cokes to whom the Grant is made.“ All ſuch may be Grantees of a Co- 

Com pl. Cop. pyhold Eſtate, as are capable of a Grant by Common Law. The 

9 3% Lord himſelf may take a Copyhold to his own Uſe by a Surrender 
gencrally into the Hands of the Lord, or to the Uſe of the Lord. A 
Feme Covert may receive a Copyhold Eſtate from her Husband, be- 
cauſe ſhe cometh in by the Admittance of the Lord. And all theſe 
Grantees may be admitted by Attorney, if the Lord conſents. If the 
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Grantee is not yet born, it is good, if he is capable when born at 
the Time of his Admittance. But ſuch a Grant by the Common 
Law is void. [Sce of Age, Book 1. chap. 1.] 2155 

The Grant of Copyhold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
be a Preſentment. Therefore three Things are to be conſidered, 
the Surrender, the Preſentment, and the Admittance. | 

1. A Surrender ( Surſum-Redditio) is the Yielding up of the Land 
by the Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
Surrender at Common Law. [See of Surrender, chap. 3. poſt.) Sur- 
render is a Word ſo neceſſary, that no Words can ſupply its Place. 
Neither can a Copyholder transfer his Intereſt to a Stranger, other- 
wiſe than by Surrender of the Copy of Court-Roll. So that if one 
would Exchange a Copyhold with another, both muſt ſurrender to * Coke's 
each other's Uſe, and the Lord admit accordingly. If one would cf Cop. 
Deviſe a Copyhold, he cannot do it by his laſt Will; but he muſt l 13 
ſurrender to the Uſe of his laſt Will and Teſtament, and in his Will 1 Inf. 58. b. 
declare his Intent. But the Chancery will ſupply the Defect of a 57 * 6.4. 
Surrender in the Behalf of a Child, {riot of a Brother, c.) againſt 
an Heir at Law; and for the Relief of Creditors, where a Copyhold 
Eſtate is charged with the Payment of Debts. If I am ouſted by a 
Copyholder, a Releaſe to him is void, if he is not admitted; other- 
wiſe it is good, if admitted. * A Copyholder may ſurrender to the « 4 Rep. 21. 


Uſe of another reſerving Rent, with a Condition of Re-entry for 


Non-payment, and upon Non-payment enter. 

It is the general Cuſtom of the Kingdom, That every Copyhol- 
der may ſurrender u in Court; and he need not alledge any particu- » i Inſt. 59.e. 
lar Cuſtom for it. And fo without Cuftom he may ſurrender out > _ 
of Court to the Lord himſelf. But if he ſurrender out of Court in- 7 Rai. Abr. 
to the Hands of the Lord by Cuſtomary Tenants, Oc. this muſt be 500. 
by Cuſtom, and muſt be particularly pleaded. 'He may ſurrender 3 
alſo to the Steward of the * Manor in any Place without Cuſtom, 4 Rep. 30 
not to the Steward of the hurt without Cuſtom ; His Buſineſs be- ! Leon: 227: | 
ing only to keep the Court: But this Diſtinction ſeems to be laid 53. my 
aſide. A Tcnant out ef Court cannot take a Surrender of a Feme- Kitch. 165. 
Covert, unleſs by ſpecial Cuſtom ; 'becauſe ſhe is to be ſecretly ex- 
amined by the Steward, Whether ſhe doth it willingly, or without 
Force of her Husband e ) A Copyholder being 4 Jointenant may ? » Taft 59.b. 
ſurrender out of Court his Part into the Hands of the Lord, accord- 
ing to the Cuſtom, to the Uſe of his Will ; and if He dies, and this 
is Preſented at the next Court, His Deviſce ſhall be admitted ; for 
by the Surrender the Jointenancy was ſevered. *_ . d 0 

All Surrenders may be made by 2 Attorney, or to another by At- 9 Rep. 76, 
torney; yet the Lord may refuſe to Admit by Attorney him to {Roll Abr 
whoſe Uſe a Surrender is made; becauſe he ought to do Fealty. $00, 50 
The Lord may appoint a Special Steward to go to a Priſon, or to a 
ſick Perſon, and take a Surrender. Ry 1 

In ſome Manors, a Copyholder ſurrenders his Copyhold by 
holding a little Rod in his Hand; which he delivereth to the. Lit. 78. 

teward to deliver it to the Party to whoſe Uſe the Surrender Coke“ 

is made in the Name of Seiſin; and theſe are call'd Tenants Ck” op 
by the Yerge (d Virga) taking their Name from that Ceremony 


of 
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of the Rod. In ſome Manors a Straw is uſed, in ſome a Glove, 
Gt. which Cuſtoms muſt be obſerved. 


. 


> Coke's 'Tho' there is a Surrender, yet the Grantor b continues Tenant 
Compl. Cop. till the Admittance of another. But he that has ſurrender'd cannot 
* paſs away the Land to any other, or make it ſubject to any other 
ncumbrance than it was ſubject to at the Time of the Surrender. 
And if he ſurrenders afterwards to the Uſe of another, the Surren- 
der is void; and a ſubſequent Admittance cannot make that good 
which was void from the Beginning. And tho' the Surrender is 
made out of Court, the Grantor cannot diſpoſe of the Lands other- 
wiſe, or countermand his Surrender made upon valuable Conſidera- 
tion. Perhaps a Copyholder may revoke a Surrender made out of 
Court, if the ee. is only natural Love and Affection. 
A Surrender to be in Force at a Day to come is void, as well as 
Livery and Seiſin to take Effect in futuro. 
If a Copyholder will ſurrender to the Uſe of the Lord, no Ad- 
mittance is neceſſary; and if the Lord makes a voluntary Grant of 
a Copyhold, no Surrender is requiſite. 
2. The Preſentment is an Information in Court to acquaint the 
Lord, or his Steward, with the Surrender out of Court. This Sur- 
« Coke's render is not effectual till preſented in Court. © By the general 
Compl. Cop. Cuſtom of Manors, the Preſentment is to be made at the next Court 
. immediately after the Surrender, or elſe the Surrender is void. But 
by ſpecial Cuſtom, it may be at the ſecond or third Court. And this 
Surrender is to be made in Court by the ſame Perſons that took the 
Surrender out of Court in all Points material, according to the Te- 
4 Idem. 5 40. nor of the Surrender. And therefore if the Surrender is 4 Condi- 
258 18. tional, and the Preſentment Abſolute, all is void. If the © Steward 
" omitteth the Condition in his Entry on the Roll, upon Proof in 
Court, the Roll may be amended, f If one ſurrenders out of Court, 


Ta. 
* — 3 . 
4 
* 


1 
„ * 


29. 
1 Inſt. 59. b. 


. Cop. and dies before Preſentment, if Preſentment is made after his Death, 
$49 it is good. So if he, to whoſe Uſe the Surrender is made, dieth 
4 Rep. 25 


$4 = before Preſentment, yet upon Preſentment made after his Death, 
1 Inſt. 52. b. his Heir ſhall be admitted. The ſame Law is, If thoſe into whoſe 
2 Hands the Surrender was made, die before Preſentment, upon Proof 
3 Cop. in Court, That ſuch a Surrender was made, the Lord ſhall be com- 
J. 40. pell d to admit accordingly. And if they into whoſe Hands the Sur- 
render was made refuſe to preſent, upon a Petition exhibited in the 
Lord's Court, the Party grieved ſhall have Remedy. And if the 
Lord will not do him Right, he may ſue the Lord and them that 

took the Surrender in Chancery for Relief. | 
3. An Admittance is the giving of Poſſeſſion to a Copyhold Eſtate, 
and is like Induction to a Benefice. A Court of Equity will force a 
Lord to admit a Copyholder. Admittances are Threefold. Upon 
Volumary Grants; upon Surrenders; upon Deſcents. 1. An Ad- 
s Coke's mMittance upon a 8 Voluntary Grant is made by the Lord, where the 
Corpl. Cop. Lord is Proprietor and Owner, and yet an Inſtrument ; for here tho 
$: 41: it is in his Power to keep the Land in his own Hands, yet if he does 
diſpoſe of it, he is bound to grant the uſual Eſtate, and reſerve = 

8 | e 1 | uſua 


— 
— 


1 


* Quod ab initio non valuit, tractu temporis non poteſt convaleſtere. 2 Rep. 55. 
8 Rep. 135. 10 Rep. 62. | | 
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_ 


uſual Rent, and payable as before; the Copyholder that comes 


in by the voluntary Grant not being ſubject to the i Iicuinbrances »8 Rep. 63. 


of the Lord before the Grant. 2. An Adinittance upon S$ur- 
render is where the Lord is not Proprietor, but only a neceſſary 
i Inſtrument of Conveyance; the Party claiming his Eſtate under ! 4 Rep. 22, 
him that made the Surrender. Admittance of Tenant for Life is ug. .., 
an Admittance to him in Remainder. But till the Admiſſion, the Coke's © 
Tenant hath no Eſtate; and therefore cannot ſurrender it again to Compl- Cop. 
a Stranger before Admittance. Yet any Act implying the Con- 1 Noll Abr. 
ſent of the Lord to the Surrender after Notice of it, as accepting 502, 503. 
the Rent out of Court, is an Admittance in Law before any Pre- 
ſentment; for the Lord is now ſatisfied his Duties. A Copyhold 
Eſtate cannot be Surrendered by Attorney to Another without 
Deed ; but one may be Admitted tb it by Attorney without Deed. 
For there is a Difference betwixt Paſſing an Eſtate by aii Attorney, 
and the Receiving of an Eſtate by Him: 3. An Admittance by 
k Deſcent is where an Heir is Tenant by Copy immediately upon * 4 Rep. 24. 
the Death of his Anceſtor, eſpecially as to Strangers. Ihe Lord 23; 27- 
is here a mere Inſtrument; for the Heir may enter upon the Land, end Cop. 
take the Profits, bring Actions of Treſpaſs, &c. and ſurrender to 5: 41- 
whoſe Uſe he pleaſeth before Admittance; tho' he cannot be ſworn 
of the Homage or Jury before Admittance, or maintain a Plaint 
in the Nature of an Aſſiſe in the Lord's Court, before he is com- 
pleat Tenant. If the Heir dies, his Heir may enter, take the Pro- 
tits, Gc. An Admittance is not neceſſary to ſtrengthen the Heir's 
Title, but to give the Lord his Fine. But yet if the Heir is of 
full Age, and will not come in to be admitted, and take up his 
Copyhold in Court, if the Death of the Anceſtor is preſented, and 
Proclamations made for him to that Purpoſe, he may forfeit his 
Eſtate as before-mention'd, or incur a Penalty, as the Cuſtom of 
the Court directs. [See Of Forfeiture, and of an Eſtate held by 
Copy of Court-Roll, ſupra.} | „ | 

She who hath a Widow's Eſtate, by the Cuſtom of the Manor, Hob. 181, 
upon the Death of her Husband Copyholder for Life, may make Kell. Abr. 
a Leaſe for Years, as any Copyholder may; for by the Death of os. 
her Husband, the Law caſts the Eſtate upon the Wife before Ad- 


 mittance.. 


Her Eſtate is only a Branch of the Eſtate of her Husband, and no 
Fine is due from her to the Lord. But her Husband muſt die ſeiſed; 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
the Hands of the Lord to the Uſe of Another, and then dies. 

The Lord himſelf may make Admittances ® out of Court and out v1 Inf. 61. b. 
of the Manor; but ſo cannot the Steward at any Court holden out CRISS 
of the Manor. unleſs the Court may be holden out of the Manor zo 
by Cuſtom. [Sec Book 4; chap. 1. Of the Ceurt-Baron.| Kitch. 165, 

A Copyholder cannot be admitted by Attorney without Leave 664 
of the Lord, becauſe he muſt do Fealty in Perſon, as aforeſaid. 

4. Of Fines upon Copyholds. | 

A Fine is a Sum of Moncy paid to the Lotd of the Manor for an 


Admittance into any Lands or 'Tenements holden of him. [See of 


Court-Lect and Court-Baron, Book 4. chap. 1.] By the n general 4 Rep. 17. 


Cuſtom of Manors, Copyholds are to pay Fines after Admittance; 28. 
” . % of 1 . „ od Coke's 

for Admittance is the Cauſe of the Fine; tho' upon ſpecial Cuſtom, Compl. Cop. 

they are to pay Fines upon Licences granted to them to demiſe by 5. 56. 


Indenturc. 
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® 1 Inft, 59. b. 
600d 


'Þ Koll. Abr. 


05. 


Indenture. Fines may be duc by » Change of the Lord, or by 
Change of the T enant, Of the Lord by Death only, and according 
to Cuſtom. If it were by Change of the Lord upon Alienation, 
the Copyholder might be oppreſſed by a Multitude of Fines by the 
Lord's own Act. Of the Tenuant, either by the Act of God as Death, 
or the Act of the Party. Theſe Fines are due upon voluntary 
Grants, Surrenders, and Deſcents. [See 9 Georg. 1: chap: 29. for 
enabling Lords to recover their Fines, when Copyholds deſcend to 
Infants or Femes Covert. | 5 

Fines taken of Copyholders are either Certain by Cuſtom, or Lu- 
certain. But tho' the Fine is Uncertain, yet it muſt be Reaſonable, 
perhaps a Year's Value, or a Year and an half, in Caſe of Deſcent ; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho' it is adjudged afterwards to be a reaſonable Fine, [conteſting] 
it is no Forfeiture ; becauſe it was Matter of Controverſy, Whether 
it was reaſonable or not? If the Fine is unreaſonable, the Copy- 
holder is not bound to pay it. In Caſe of Surrender, the Lord 
may take what Fine he pleaſes. [O. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, 
the Remainder to another for Life, the Remainder to another in 
Fee, there is but P on Fine due; for the particular Eſtate and the 
Remainders are but one Eſtate: Yet there may be a Cuſtom to the 


contrary. 


q 13 Rep. 2. 


9.33. 
Kitch. 202, 


203, &c. 
206, &c. 


The Lord may have an Action of Debt for his Fine. But if the 
Fine was 1 uncertain, the Copyholder muſt have Notice, and a rea- 
ſonable Time to pay it, if the Lord limits no Time. But a Fine 
certain ought to be paid' preſently. 

5. Of Copyhold Cuſtoms. 

A Copyhold ? Cuſtom is a Law not written, eſtabliſhed by Uſe, 
and practis d Time out of Mind within a Manor. Cuſtom is the 


« 
* 


. Life and Soul of Copyhold Eſtates; for if Copyholders break their 


Cuſtom, they are ſubject to the Lord's Will. This Cuſtom muſt be 


t Time out of Mind; for a Copyhold cannot begin at this Day. 
. Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 


directed by the Rules of the Common Law. [See of Preſcription, 
chap. 3. poſt.) | 
u It is impoſſible to ſet down all the Cuſtoms of Manors. But 


they muſt be, 1. Reaſonable; and therefore a Cuſtom that no Te- 


nant of the Manor ſhal] put in his Cattle into his Common after 
the Corn ſevered, 'till the Lord hath put'in his Cattle, is a void Cu- 
ſtom. For perhaps the Lord may never put in his Cattle; and then 
the Tenants ſhall loſe their Profits of it. 2. According to Common 
Right; And therefore if the Lord will preſcribe to have of every Co- 
pybolder a Sum of Money for keeping Courts, this is void; for he 
ought to do it gratis for the Sake of Juſtice. | But to have a Fee for 
an extraordinary Court for the Benefit of ſome particular Te- 
nant (calld a Purchaſe Court) is according to Juſtice and com- 
mon Right. 3. Upon good Conſideration; and therefore if the Lord 
preſcribes to have a Penny of every one which paſſeth over a Bridge 


within his Manor, that is repair'd by him, this is a Preſcription upon 


good Conſideration, But a Preſcription is void to have a Penny for 
paſſing thro' the King's Highway in that Manor. 4. They ought to 


be Compulſory, not left to the Liberty of the Tenant to obſerve or 


not obſerve them. 5. Cuſtoms ovght to be Cerrain; for an un- 
| \ 2 | certain 
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certain Thing cannot be continued Time out of Mind. 6. They 
ought to be Bene ficial to the Lord or 'Venant. [ Sce the Rules con- 
cerning Crxſtoms in the Introduction. 

6. A Copyhold Eſtate is * Extinguiſbed, whenever it becomes not- Cote's 
demiſable by Copy. I. By Act of the Lord; as if a Copyhold eſ. Compl. Cop. 
cheateth, and the Lord granted any Eſtate away by Deed. This is 9 “ 
an Extinguiſhment, becauſe once not demiſable. But if he keepeth 
the Copyhold in his own Hands, this does not deſtroy the Copyhold. 

2. By Act of Law; as if the Copyhold eſcheated be extended u pon a 

Statute or Recognizance acknowledg'd by the Lord; or if the Wife 

of the Lord hath this Land aſſigned to her for her Dower by the 

Law. 3. By the Act of the Cypyholder; as if he accepteth a Leaſe 
for Years at the Common Law from the Lord of the Copyhold. 

Thus a Copyhold Eſtate may be Extiuguiſbed. 

The Statutes which do relate, or do not relate, to Copyhold 
Eſtates, are taken Notice of under proper Heads; as under Title 

Health, Eftates-tail, Jointures, Fointenancy, Fines, Covenants to 
ſtand ſeiſed to Uſes, Leaſes, Recogniſances, Bankrupts, Forgery, 
Cottages, Limitation of Actions, Fury, Execution, &c. But in ge- 

neral, it is to be obſerved, J That when a Htatute or Act of Parlia- » ; Rep. 8. 
ment altereth the Service, Tenure, or Intereſt of the Land, or other rar 
'Thing in Prejudice of the Lord, or of the Cuſtom of the Manor, 92 CPs 
or in Prejudice of the 'Tenant, the General Words of the Statute © 
extend not to a Copyhold Eſtate. But when the Statute is gene- 
rally made for the Good of the Commonwealth, and no Prejudice 
may accrue by Reaſon of the Alienation of any Intereſt, Service, 

Tenure or Cuſtom of the Manor, there uſually Copyhold Eſtates 
are within the general Purview of ſuch Statutes, 


XI. 2 Eſtates in Autient Demeſne are certain Manors which were of Eftates in 
Antient Demeſnes of the Crown, and in Poſſeſſion of Fdward the Autient De- 
Confeſſor, or William the Conqueror, and fo appear in the Door ſ- +31 DP 
day Book in the Exchequer. Lands in Poſſeſſion of a Subject are 15, &e. 22, 
call'd Demeſnes in a different Senſe from the Demeſne Lands of the 23: 
Crown. Demeſues or Domains in the Hands of a Subject are derived {og 525 
4 Domo, becauſe they are Lands in his Poſſeſſion for Maintenance of 5 Rep. 103. 
his Honſbold. But the Demeſnes or Domains of the Crown ſigni-? 3 op 
fy Lands held originally of the King, who is Abſolute Lord, having: Ink $42” 
proper Dominion; and not by any feudal Tenure of a ſuperior 533. _ 
Lord, as of Fee. Eſtates or Lands held in Socage of theſe Manors 178 9 
by ſuch Service as is required, according to the Cuſtom of the Ma— 
nor, are alſo call'd Autieut Demeſue. 

During the Time that Lands in Antient Demeſne are in the Hands 
of the King, they are Frank-fee, or free from Service. But if the 
King grants them over to hold of the Manor again, it is cre in 
Antient Demeſne. 

The 'I'enants hold by the Perge, and have no other Evidences 
of their Eſtates but Copy of Court-Roll; yet they are ſaid to have 
Freehold, 

Regularly all General Statutes extend to Antient Demeſne. But 
the Lord in Antient Demeſne and his Tenants are Fixempted and 
diſcharged from 'Taxes by Parliament, unleſs ſpecially named ; from 
Toll and Paſſages for Goods bought and ſold in Fairs and Markets; 
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for all Things concerning Husbandry and Suſtenance; from Expences 
to Knights of the Shire, G. The Tenants are not to be ſued for their 
Lands, Oc. out of the Court of that Manor, and ſhall not be put 
upon Juries out of Antient Demeſne, nor appear at any other Court; 
becauſe by their 'Tenure they are intended to apply themſelves to the 
Manurance and Husbandry of the King's Demeſnes; and to reap the 
Corn, (5c. for furniſhing his Houſhold with neceſſary Proviſions. And 
therefore for thoſe Lands ſo holden, they have this Privilege at this 
Day ; tho' the Original Cauſe thereof is ceaſed, and their Services 
changed into Money. But for Buying and Selling of Wares, &c. that 


* > Inſt. 221. riſe * not upon the Manurance and Husbandry of thoſe Lands, or for 


F. N. B. 228. Other Lands held by the Common Law, they ſhall not have this Pri- 
© 019. 287. vilege. [See of Fairs and Markers, Book 2. chap. 2. and the Churt of 
Antient Demeſne, Book 4. chap. 1.] ON ny 
Lands in Antient Demeſne are Extendible upon a Statute-Mer- 
chant, Staple or Elegit. 75 
Now follow Eſtates which may be either Jaheritances, Freeholds, 
or /eſs than Frecholds. 2-4 


of Eftares XII. An Þ Eſtate _ Condition 1s an Eſtate granted in Fee-fim- 
upon Condi ple, Fee-tail, for Life or Years, with a Quality annexed by him that 


tion. 


'Þ1 Int. 201. hath the Eſtate, Intereſt, or Right to the fame, whereby the Eſtate 
granted may be either defeated, enlarged, or created, upon an un- 


a. 
aa aol. certain Event. 


There are Eſtates upon Condition in Deed, and upon Condition 

in Law. 
1. A Condition in Deed is expreſſed by the Party in legal Terms. 
And here if a Feoftment is upon Condition, That one pay ſo much 
« Lit. 330, Rent, or Provided or ſo that he pays ſo much Rent, it is not e ne- 
531. ceſſary to put ſuch a Clauſe, (i.) That upon Nonpayment of the 
Inf. 205-6. Rent, &c. it ſhall be lawful for the Feoffor and his Heirs to enter, 
tho' it is commonly done; becauſe the Feoffment was upon that 
Condition. But theſe Words in a Deed, (viz.) If. it happen that 
the Rent be behind, &c. give no Re-entry, If a Clauſe of Re-entry 
4 Lit. 360. is not added. A Conveyance in Fee upon Condition not to d Alien, 
1.208 222. b. js void. For it is abſurd, That he that hath no Poſſibility to have 
IE the Land again, ſhould reſtrain one that hath the Fee-fimple, of 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe for 
Years, a Horle, Gc. and gives or ſells his whole Property therein 
upon ſuch Condition; becauſe it is againſt Trade and Traffick. But 
one may- give an Eſtate in Fee, upon Condition that he ſhall not 
Ir. 361. alien another Eſtate, or that he ſhall not alien the Eſtate to a par- 
Int. 223. ticular Perſon, G c. for he is not reſtrain'd of all his Power to alien. 
% And in this Caſe, if the Feoffee enfeoffs another, to the Intent that 


5 he 


„ 


—— 


< FExpreſſio eorum que tacite inſunt, uihil operatur. 1 Inſt, 191. a. 205 a, 
6 Rep. 73-5 Rep. 56, 145. 

One dnbitationis causa tollende inſeruntur, communem legem non ledunt, 
1 Init. 205. a. 5 

d Regulariter non valet adtum de re mea non alicnanda, 1 Inſt, 233. a, 

Rerum ſuarum quilibet eſt in derator et arbiter. Ibid. | 

* Dnando alignid prohibetur fieri cx directo, prohibetur et {er cbliguum. 1 Ink. 
223. b. 3 Inſt. 158. 
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he ſhould enfeoff or alien to that particular Perſon, he hath broken 


the Condition. And obſerve, That whatſoever is prohibited by Act 
of Parliament, may be prohibited by Condition; © and yet what is a. 1 Inſt. 223 a, 


Jow'd by Act of Parliament, may be reſtrained by Condition; and laſt- 
ly, where the Reverſion is in the Donor, he may reſtrain an Aliena- 
tion by Condition. | See of Conditions, Fines and Recoveries, ch. 3. 
A TIS” (from Mort, dead, and Gage a Pledge) is a Pawn 
or Money borrowed, upon Condition to be the Cre- 
ditor's for ever, if the Money is not repaid on the Day agreed. He 
that mortgages or pawns, is call'd the Mortgagor; and he to whom 
the Mortgage or Pawn is made, is call'd the Mortgagee. It is uſually 
made by a Leaſe for a long Term of Years,by Leaſe and Releaſe, by 
Aſſignment, &c. and the Creditor holding the Land upon this Agree- 
ment, is in the mean Time call'd Tenant in Mortgage; and holdeth 
the Eſtate upon that Condition in Deed. But generally till Failure 
is made of Payment, the Mortgagor holds the Lands; but if Fai- 
lure is made, and the Mortgagee doth enter into the Lands, yet the 
Mortgagor hath an Equity of Redemption in the Court of Chancery ; 
and may call the Mortgagee to an Account for the Profits. [For 
the Old Tenure in Mortgage, See Gland. li. 10. ch. 6, &c. but that 
Tenure is now out of Uſe.] | 
But a Feoffment in Fee, or a Gift in 'Tail, or a Leaſe for Life or 
Years, may be made upon Condition in Deed, That if the 8 Feoffor, 
or the Grantor or Leſſor, or their Heirs or Executors pay to the 
Feoffee, Grantee, or Leſſee, ſuch Sum of Money at a certain Day, 
then the Feoffor, Grantor or Leſſor, their Heirs, or Executors, may 
re-enter. And this is a common Condition in a Mortgage, or of an 


' Eſtate upon Condition in Deed. 


In the former Caſe, the Mortgagor kept the Poſſeſſion till Fai- 
lure; but here the Mortgagee has the Poſſeſſion preſently, and till 
Payment. 5 2 

It is allow'd in Courts of Equity, That where Lands are mortga- 
ged thrice; the h third Mortgagee may buy in the firſt Incumbrance, 
to protect his own Mortgage: And he ſhall hold the Land againſt 
the ſecond Mortgagee, unleſs he is ſatisfied the Money he paid the 
firſt Mortgagee, and alſo his own which he lent upon the laſt Mort- 
gage. But when i Part only of the Lands are mortgaged to the firſt, 
and the whole to the ſecond, and after to the third, if the third 
Mortgagee buycth in the firſt Title, it ſhall protect only that Part 
which is firſt in Mortgage: So a Purchaſor or Mortgagee coming in 
upon a valuable Conſideration without Notice, and then purchaſing 
in a precedent Incumbrance, ſhall protect his Eſtate againſt any 
Perſon that hath a Mortgage ſubſequent to the firſt, tho' before the 
laſt Mortgage; and tho' he purchaſed in the Incumbrance after 
Notjce of a ſecond Mortgage. 


22&. a. 

6 Rep, 41, 
42, 43. 
Lit. 332. 

I Inſt. 20 5. a. 
Terms o 


the Law, verb 
Mortgage. 


8 Lit. 3323 
33 


b » Ventr. 
338. 


iz Ventr. 339. 


Mortgages are not redeemable in Chancery after * twenty Years, * 2 vent. 
no Demand being made, or Intereſt paid. [See the 21 Fac. 1. ch. 16.] 349: 
1 If a Feoffment on Condition is made, that if the Feoffor pays Lit. 334, 


ſuch a Sum at a certain Day, He ſhall re-enter; yet if the 7ſcir pays 


337. | 
1 Inſt. 205. b. 


or tenders the Sum at the Day, he may enter, tho' the Words are, 296. 4. 


If the Feoffor pays, not mentioning Heirs ; becauſe the Heir has an 


Intereſt in Right of the Condition. So likewiſe the Executors or Ad- 


miniſtrators of the Mortgagor; or a Guardian in Socage may Tender 
| the 
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the Money. And if the Heir is an Ideot, Any One may do it out 

of Charity. But in other Caſes, The Feoffee is not bound to ac- 

cept a Tender by a Stranger. | 15 

m Lit. 339 Upon a ® Mortgage in Fee, if the Feoffee maketh his Executors, 
n and dicth before the Day of Payment, the Redemption Money ſhall 


- 


1 Inſt. 209. b. 
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„ IInſt. 202. b. 


2109, Aa. 


2 Ventr. 
348, 351. 


P 2 Ventr. 


365. 


be paid to the Executor, tho he is not named, and not to the Heir. 
But the Words of the Condition may be ſuch as the Payment ſhall be 
made to the Heir, as when particularly named, and then the Money 
cannot be paid to the Executors. And if the Words of the Condition 
be to pay the Money to the Feoffee, his Heirs, or Executors, then 
the Feoffor hath Election to pay it to either of them. If the Feoffee 
is to pay to the Feoffor, his Heirs, and Auf, and before the Day of 
Payment, the Feoffor makes his Executors and dieth, the Feoffee may 
pay the ſame either to the Heir or to the Executors; for the Execu- 
tors are his Aſſigns in Law to this Intent, where the Feoffor has but 
a bare Condition, of which he cannot make Any Aſſigns; and 
therefore the Law will find out Aſhgns for Him. But if the Feof- 
for is to pay to the Feoffee, his Heirs or Aſſigns, and the Feoffee 
dieth before the Day of Payment, he muſt pay it to the Heir, for 
the Executors in this Caſe are no Aſſignees in Law. Here Mus 
were only intended by the Condition to be Aſſignees of the Eſtate. 
But in Chancery it is a conſtant Rule, That Money to be paid on 
Mortgages, upon the Death of the Mortgagee in Fee, ſhall go to 


the o Executors. 


'The Court of Chancery cannot ſhorten the 'Time of Payment of 
the Money, that is given by expreſs Covenant and Agreement of the 
Parties; but may P lengthen it; and then upon Non- payment, the 
Practice is to Forecloſè the Equity of Redemption of the Mortgagor, 
and to make the Eſtate Abſolute in the Mortgagee. 

[See the 27 Elis. chap. 4. Againſt fraudulent Conveyances.] 


By the 4 & 5 W. & M. chap. 16. If any Perſon ſhall borrow any 
Money, &c. and for the Payment thereof ſhall ſuffer a Judgment, 
Statute, &c. and ſhall afterwards borrow any other Sum of another, 
or other valuable Conſideration, and for Securing the Repayment or 
Diſcharge thereof, Mall mortgage Lands to the ſecond Lender, or 
to any other Perſon in Truſt for him, and ſhall not give Notice to 
the Mortgagee of ſuch Judgment, &c. in Writing before the Exe- 
cution of the ſaid Mortgage; ſuch Mortgagor ſhall have no Benefit 
in Equity of Redemption of the Lands mortgaged ; unleſs ſuch 
Mortgagor or his Heirs (upon Notice given by the Mortgagee in Il fi- 
tins under Hand and Seal, atteſted by two JVitneſſes, of ſuch former 
Judgiuc ut, &c.) Gall within fix Months pay off and diſcharge the 
fame, and cauſe the ſame to be vacated or diſcharged by Record. 


This Clauſe reaches Him that ſuffers a Judgment, Gc. to One, 
and afterwards mortgages Lands without Notice of fuch Judgment, 
Gc. to the Mortgagec. 

5 And 
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mw Expreſſum facit ceſſare tacitum. 1 Inſt, 2 19. a. 5 Rep. 97. 7 Rep. 40. 
1s Rep. 24. | | | 
Deſrgnatio unins ferſone eft exclulſio alterius, 1 Inſt, 2 10. 4. 
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And if any Perſon, who ſhall once mortgage Lands for valuable 
Conſideration, ſhall * again matgage the ſame Lands, or any Part 
thereof, to any other Perſon, (the former Mortgage being in Force) 
and ſhall not diſcover in Writing to the ſecond Mortgagee the fir 
Mortgage, ſuch Mortgagor ſhall have no Relief or Equity of Re- 


demption againſt the ſecond Mortgagee. But ſuch ſecond or other 


Mortgagees may redeem any former Mortgage. 


This Clauſe extends to Him that Mortgages the ſame Lands 
twice without Notice to the ſecond Mortgage. Uu 


This Ad ſhall not extend to bar any Widow of any Mortgagor 
of her Dower, who did not legally join with ſuch Husband in ſuch 
Mortgage, or ot hertiſe Jawfully excuſe herſelf. - © 

[See the 4 & 5 V. & M. where Judgments not Doggetted ſhall 
not affect Any Purchaſer or Mortgagee; Gc.] > 

[See the 2 Amr. chap. 4. 5 4nn. chap. 18. 6 Ann. chap. 35. For 
Regiſtring Deeds, Conveyances, and Wills, and Inrollment of Bar- 
gains and Sales within the County of br, &c. and the 7 Ann. 
chap. 20. For Middleſex.] 


The Regiſtring of Incumbrances is a great Security of Titles to 
Purchaſers and Mortgagees. 2 PE, 5 
2. A Condition in 4 Laev is that whieh the Law intendeth or Lit. 378, 


implieth without expreſs Words in the Deed: As in a Grant of an . 


Office for Life, the Eſtate is upon Condition implied in Law, that 232. b. 233.3. 


the Grantee ſhall do his Duty, or otherwiſe that the Grantor or his $ Rep. 44. 


Heirs may ouſt him, and grant the Office to another. So in a Int. 213 a. 


r Leaſe for Life, it is implied, That if the Leſſee make a greater 
Eſtate, the Leſſor may enter. 8 x 


XIII. A Statute- Merchant is a Bond, or Obligation of Record, ac- Of an Efate 


knowledged before a Clerk of the Statutes-Merchant and Lord b Statute- 


Mayor of the City of London; or Two Merchants of the ſaid City Ar =T 
aſſigned for that Purpoſe ; or before the Mayors of other Cities, as. Elegit- - 
Pork, Briſtol, &c. or the Bailift of any Borough or Town; or other 
ſufficient Men, for that Purpoſe appointed, that have Power to make 
Exccution of the ſaid Bond, ſealed with. the Seal of the Debtor and 
the King; upon Condition That, If the Obligor pays not the Debt at 
the Day, Exccution may be awarded upon Body, Lands, and Goods, 
and That the Obligee may hold the Lands to Him, His Heirs and 
Aſſigns, till the Debt is levied and paid. Now during this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by Sta- 
tute-Merchant, or is Tenant by Statute-Merchant; the Bond or 
Recognizance being called a Statute, becauſe it is made according 
to Form by Statute; [See the 11 Ed. 1. Statute De Acton Burnell, 
and the 13 Ed. 1: De Mercatoribus.] In which laſt Sens tho 

whole 
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*Vendens candem rem duobus, falſarius eft. 1 Rep. 45. 
Quod neceffario intelligitur, non desſt. 4 Rep. 22. 
Luod tacit? intelligitur, non deeſt. Ibid. 
Ju dam tacita habentur pro expreſſis. ) Rep. 40. 
Expraſſio eorum que tacire inſunt, nibil peratur. 5 Rep. 11. 8 Rep. 56, 
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| A Inſt, 238, 


290. a. 


2 Inſt. 396. 


Of an Eſtate 
in Lands de- 
viſed to Ex- 
ecutors. 

*IInſt. 236. a. 


and by Elegit, are uncertain Intereſts in Lands and Tenements, and 
ex Inſt. 42. a. 


v Inſt. 45. b. 


away the Deſcent to the Heir, and veſteth the Eſtate in the Fxccu- 


whole Proceedings are directed, and the Power of the Obligation or 
Recognizance is ſet forth, and the Nature of its Execution upon 
Body, Lands, and Goods. | Sce alſo of Statutes, chap. 3. Poſs. 

A Statute-Staple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence of one or more Conſtables of 
the ſame Staple ; by Virtue of which Statute-Staple the Creditor 
may forthwith have Execution of the Body, Lands; and Goods of 
the Debtor upon Non- payment. And then He hath an Eſtate in the 
Lands by Statute-Staple, or is Tenant by Statute-Staple till his Debt 
is paid. Eſtape is a French Word (antiently written Eſtaple) and 
ſignifies a Mart or Market. So that the Staple ſignifies amongſt Us 
this or that City or Town where the Merchants are commanded to 
bring their Wool, Leather, Woolfels, Lead and 'Tin. And the Bond 
is called a Statute, becauſe it is founded on the Statute of 27 Ed. 3. 
chap. 9. which ſets forth the Manner of Entering into it, and of its 
Execution. This Statute alſo ſpecifies the Places which are to be 
Staples (or Marts) for the Commodities aforeſaid, their Duties upon 
Exportation, and the Juriſdiction of the Staples according to Lacr- 
Merchant. | See the 27 Ed. 3. throughout all the Chapters. [8 Geo. 1. 
chap. 25.) And ſee of Statutes, chap. 3. poſt; and of the Court of 
the Mazor of the Staple, Book 4. chap. 1.] 

An Eſtate by Elegit (fo called from the Words in the Writ, (©:2.) 
Elegit ſibi Liberari, &c.) is where a Man hath recovered Debt or 
Damages by Writ againſt Another, and within the Year hath had a 
Judicial Writ, called an Elegit, to have Execution on All the Par- 
ty's Goods (Oxen and Beaſts of the Plough excepted) and half of 
the Party's Lands or Tenements, to be delivered by the Sheriff to 
Him till his Debt and Damages are fully Levied. During this Time 
He hath Eſtate by Elegit, or is Tenant by Elegit. [See the Cata- 
logue of Mrits, v. Elegit, and of Execution, Pooh 4. chap. 4.] 

Theſe Three Eſtates, ( ois.) By Statute- Merchant, Statute-Staple, 


yet they are but * Chattels, not Freeholds, tho' the Tenants are ſaid 
to hold the Lands ® xt Liberum Tenementum, until their Debts arc 
paid. As a Chattel, the Eſtate ſhall go to the Executors. For Ut 
is Similitudinary only, becauſe by the Statute Theſe 'Fenants may 
have an Aſſize, as a Tenant of a Frechold may have; and in that 
Reſpe& their Eſtates are {ike a Freehold. [See the 13 Ed. 1. ch. 18. 
27 Ed. 3. chap. 9. 23 H. 8. chap. 6. 32 H. 8. * 

No Execution on Any of Theſe Statutes ſhall go againſt the Heir 


of the Defendant within Age; or if Two Daughters are Heirs, 
and One of Them is within Age, 


XIV. An Fftate in Lands Deviſed to Executors for Payment of 
Debts, Legacies, &c. is Different from a Power to ſell Them. * When 
the Land is Deviſed to Executors to be ſold, there the Deviſe taketh 


tors; and they may enter and take the Profits, and make Sale ac- 
cording to the Deviſe. So when a Man Deviſeth His Tenements to be 
fold by his Exccutors, it is all one as if he had Deviſed His Tene— 
ments to His Executors to be fold ; becauſe He Deviſeth the Eſtate 
in the Tenements, whereby He breaks the Deſcent to the Hcir. But 
where a Man Dcviſeth that His Exccutors ſhall fell the Land, there 
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the Lands in the mean Time deſcend to the Heir; and until the 
Sale is made, the Heir may enter and take the Profits; becauſe , 
here the Executors have only a Porrer. Toh TFH off 4d) 


- 


When the Exccutor has the 5 Fftate veſted in Him, and the mean ? Lit. 363 
Profits, He is bound to make Sale as ſoon as poſſible after the Death ! 19 236. a. 
of the Teſtator; becauſe the mean. Profits taken before the Sale, 
ſhall not be Afſers to pay Debts [Q.]; and therefore the Exccutor 
muſt not be ſuffered to make Advantage of His own Negligence and 
Delay. But it one Deviſeth that His Exccutor may ſell his Land; 
there He may fell it at any Time, becauſe He hath but a bare 
Power and no Profit. | 

2 If one Deviſeth Landi to his Executors to be ſold, and maketh t11of. 72 b. 
two Exccutors, and the one Dicth ; yet the Survivor may ſell the 113-4 181b. 
Land, becauſe as the E/tare, ſo the Truſt ſhall ſurvive. But where 
the Exccutors have but a Power toſell, They muſt all join in the 
Sale; and if Ine dies, the Survivors cannot ſell. So Note, The Dif- 
ference betwixt a Truſt coupled with an Intereſt and a bare Truſt. 

But if the Sale is to be made by the Executors, or the Survivors or 
the Survivor of them, or by ſuch as take upon them the Probate of 
the Will, &c. thoſe Words will prevent ſuch Diſputes. But it is 
better to give an Authority than an Eſate; unleſs the Deviſor's 
Meaning is, That His Executors ſhould take the Profits of His Lands 
in the mean Time; and then it is neceſſary that He Deviſeth, that 
the mean Profits till the Sale ſhould 38" in their Hands; for other- 
wiſe they ſhall not be 4gers. [See of 4fſets, chap. 6. Tit. art 
If Exccutors have a bare Authority accompanied with a Truit, 
they cannot ſell by 4 Attorney; but if they are Owners of the Land, » 9 Rep. 15. 


they may ſell by Attorney. 


2 1 
4 bes. es. ee au — — 
p : — 


By the 21 H. 8. chap. 4. There Lands, Tenementis, or other Here- 
ditaments, are deviſed to be fold by Executors, and one or more 
Refuſes, yet the Reſidue that take upon them the Charge of the 
Vill may ſell, tho the others will not join with them, bj od 


This is conſtrued to b extend to Executors that have the Eftate, o 11nft.r13 a, 
as well as to Executors that have Power only. But in neither Caſe | 
may the Sale be made to Him that refuſed ; becauſe He remains | 
Executor notwithſtanding His Refuſal. | 

We have hitherto ſpoken of Sole Tenants to an Eſtate, now fol- 
low Eſtates in Coparcenary, Jointenancy, and Tenancy in Comimos. 


XV. An Eſtate in © Corparcenary is where two or more have equal Of Eftatesin 
Portion in the Inheritance of their Anceſtors. Coparcenary 
Coparceners are of two Sorts, (i.) Parceners according to the Bog = 
Courſe of the Common Law, and Parceners according to Cuſtom. Inſt 163 b. 
1. Parceners by Common Lato are, where a Man or Woman ſeiſed . &c. 

of certain Lands or Tenements in Fee-ſimple, or in Fee-tail, hath 
no Iſſue but Daughters; or dies without Iflue, and leaves only Si- 
ſters, or Aunts, or other Females of Kin in equal Degree; and the 
Tenements Deſcend to ſuch Daughters, Siſters, Aunts, Gc. and the 
Daughters, Siſters, Aunts, or other Females of Kin in equal Degree 
enter into the Lands; then theſe Women are called Parceners, or 
Coparceners, and are but One Heir to their Anceſtor, and have but | 
a NY 1 8 | 
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One Freehold. But tho They have but One Freehold, yet between 
4:1nft.164 b. themſelves They have in judgment of Law 4 ſeveral Freeholds to 
165 8. many Purpoſes. For One of them may Enfeoff the Other of Her 

Part; and the Coparcenary is not ſevered or divided in Law by the 

Death of Any of 'Fhem ; for if One dies, her Part ſhall Deſcend to 

her Iſſue, be it Son or Daughter. Men Deſcending of Daughters 

may be Coparceners, as well as Women; and ſhall jointly plead, 

or be impleaded. | £ 
* Lit. 265. 2. Parceners by © Cuſtom are where Lands in Fee-{imple; or Fee- 
tail, of the 'Tenure of Gavelkind, deſcend to all the Sons by Cu- 
flom. Here the Deſcent is to Men, as It was to Women by the 

Common Law. | 

You ſee this Eſtate of Coparceners is applicable only to Inheri- 

tances. 
f Lir. 243 They are called Parceners f becauſe they are compellable by 
LD 15 Writ de Partitione Facienda, to make Partition, tho“ They may 
make Partition by Conſent, &c. This was by the Common Law. 
$11ſt.164-b. But fome Inheritances 8 cannot be divided amongſt Coparceners, 
* as reaſonable Eſtovers of Houſe- bote, Ha- bote, Oc. appendant to 
the Frechold; [See of Eftovers, chap. 2. poſt.] a Piſcary uncertain, 

a Common ſans Nombre; [See of Common, chap. 2. poſt.) a Mill, 

c. for that would be a Prejudice to the 'Tenant of the Soil. But 

the eldeſt Coparceners in theſe Caſes ſhall have reaſonable Eſto- 

vers, Piſcary, Common, Gc. and the reſt ſhall have an Allowance 
in ſome other Part of the Inheritance; or in ſome Caſes One ſhall 
have it for One Year, the other for another; or in the Cafe of a Piſ- 
cary, one may have the firſt Draught of Fiſh, the ſecond the ſe- 
cond Draught, Gc. if the Common Anceſtor left no other Inheri- 
tance to give any Thing in Allowance, or to make up the Owelty 
or Equality. An Advowſon is an Eutire Thing, and yet in Effect 
the ſame may be divided betwixt Coparceners, for they may pro- 
ſent by Turns. [See of the Nobility, Book 1. chap. 4. where an 
Earldom deſcends to Coparceners. | 
> SRO Abe One Coparcener may juſtify the ® Detaining of the Deeds con- 
og cerning the Land in Coparcenary againſt the Other, for they belong 
to One as well as the Other. | 


See the 31 H. S. chap. 1. 32 H. 8. chap. 32. but eſpecially the 


8G 9 V. z. chap. 3 1. An Act for the eaſier obtaining Partition of 
Lands in Coparcenary : And the 7 Aun. chap. 18. where Coparce- 
ners arc ſeiſed of an Advowſon, infra.] 

'This Eſtate in Coparcenary ſeldom happens. 

Partners in Trade are thoſe (Two or more) who agree to come 
in Share and Share alike to any Trade or Bargain. Part-Qwners 
are thoſe who are concerned together in Ships. [See Show. Rep. 
13, 30, 105. 3 Lev. 259. 1 Vern. 465.] But Coparcenary in Eſtates 
of Inheritance belong only to this Place. 


Of Eſtates in XVI. An Eſtate in i Zotntenancy is where a Man is ſeiſed of 


Jointerancy. Lands and 'Fencments, and makes a Feoffment to two or more, and 


Lit. 277 | ; 1 | 
281, 282. their Heirs; or makes a Leaſe to them for Life; or where two or 


more have a joint Eſtate in Poſſeſſion in a Chattel, Real or Perſonal, 
or a joint Eſtate in a Debt, Duty, Covenant, Contract, (5c. and the 
Part of Him that dieth goeth not to His Executor, but-the Whole 
2p 2 | to 
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to the Survivors or Survivor. An Exception is to be made of two . _ 
Joint Merchants for their Stock or Debts, which they have as Part- ;169 18; 4 
ners, which go to the Executor of Him that dies by the Law Mer- 182. a. | 
chant for Incouragement of Trade. Jointenants are ſeiſed per my 1 Lit 288 
& per tout, i. e. ſeiſed by every Parcel, in every Parcel, and in the 1 1ntt. :86, a, 
whole jointly with his Companion; but each of them hath a Right 
to his Share to ſeveral Purpoſes, m as to Give, Leaſe out, Forfeit, ® Lit. 289. 
Sc. One alſo may let a Leaſe to his Companion, or make Him * Lad. 186. 
His Bailiff. = 19 1 
They are called Jointenants, becauſe Lands or Tenements are 
conveyed to Them joiutly by one and the ſame Title; and becauſe 
they take by Purchaſe only; whereas an Eſtate in Coparcenary is 
always by Deſcent ; and an Eſtate in Common is always by ſeveral 
Titles, or by One Title and ſeveral Rights. 
pm muſt jointly implead, and be jointly impleaded by 
Others; which Property is Common to Them and Coparceners. But 
Jointenants have a ſole and peculiar Quality to take by n Survivor- = sit. 280. 
ſhip, which Coparceners have not; And this Survivorſhip is called 1 Inſt. 180.b: 
u Accreſcendi. Two or more may have a naked Truſt, an o Au- „Ila. 181.5 
thority or Power committed to Them jointly, and yet ſhall not ſur- ; 
vive. But a 'Truſt, an Authority or Power coupled with an Eſtate or 
Intereſt may ſurvive, as hath been ſaid concerning an Eſtate in Lands 
Deviſed to Executors. Authorities created by the Party for Pri- 
vate Cauſes do not ſurvive, if there are no particular Words to em- 
power the Survivor. As if a Man makes a Letter of Attorney to 
Two to do any Act, and One of Them dies, the Survivor ſhall not 
do it. But Authorities created by Law for Execution of Juſtice may 
ſurvive, becauſe it is for the Good of the Commonwealth. As if a 
Sheriff upon a Capias directed to Him makes a Warrant to Four or 
Three jointly, or ſeverally to Arreſt a Defendant, TWo of Them may 
Arreſt Him. There may be Jointenants tho“ there is not P equal Be- „1 afl. 187. 
nefit of Survivorſhip on both Sides. And if one grants a 4 Rent, a. & b. 
Common, a Way, Oc. out of his Part and Dies, the Survivor ſhall 11 ons ; 
have the whole Land Diſcharged. But if one Jointenant makes a 2 
1 Leaſe for Years to begin preſently, or in Futuro (even after his: Lit. 289. 
Death) of the Land, or of the Herbage, and dies, it cannot be a- 1 In. 186. 
voided by the Survivor; becauſe the Leſſee has an Intereſt in the * & b. 
Land by Force of the Leaſe. And if One Jointenant makes a Leaſe | 
for Years, * reſerving a Rent and dieth, the Survivor ſhall have the 116.185 a. 
Reverſion; but He ſhall not have the Rent, becauſe He claimeth by 
the firſt Feoffor; which is Paramount the Rent. A *® Deviſe of Land, . j;. 78 
whereof the Deviſor is jointly ſeiſed or poſſeſſed, is void; for the 1 Inf. 18 . 
Title of the Survivor cometh by the Death, and the Will takes Ef- a. & b. 
fect after Death. If a Jointenant in Fee. ſimple is indebted to the 
u King and dicth, the Lands cannot be Extended in the Hands of « Inſt. 185 4 
the Survivor; becauſe the Survivor claims not from his Companion, 
but from the Feoftor, c. (Cu. Two Women Jointenants of a 
2 T Leaſe 


— — — 


i Duo eaudem rem in ſolido poſſidere non poſſunt. 1 Init. 368. a. 
* Fura publica ex privato dectdi non delent. 1 Inſt. 181. b. 
Jus accreſtendi prefertur oneribus. 1 Inſt. 185. a. 

r Alienatio rei præſertur juri acereſcendi. Ibid. 

Jus accreſeendi prefertur ullimæ voluntati, 1 Inſt, 155. b, 
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2 llnſt. 18 ,b. Leaſe for Years, and one taketh Husband, and dieth * before the 
Husband hath altered the Property, or alienated her Part, the Term 
ſhall ſurvive. But otherwife it is of Perſonal Goods, becauſe theſe 
are preſently veſted in the Husband by the Marriage. If a Jointe- 
nant doth not Alienate his Part to bar the Survivorſhip, the Jointe- 
nants uſually enter into Covenant not to take Advantage of each 

Other by Survivorſhip. | 


By the 31 H. 8. chap. 1. Jointenants and Tenants in Common of 
any Inheritance, are compellable to make Partition by IWrit of Par- 
tition, as Coparceners are compellable to do at Common Latv. | 

By the 32 H. 8. chap. 2 and Tenants in Common 
for Lives or Tears, &c. are compellable to make Partition. 

By the 8 & 9 W. 3. chap. 31. An eaſter Method of obtaining Par- 
tition of Lands in Coparcenary, Jointenangy and Tenancy in Com- 


mon is provided. 
But theſe Statutes do not concern Copyhold Lands. 


BY the 3 & 4 Ann. chap. 16. Actions of Account may be brought by 
one Jointenant or Tenant in Common, his Executors and Admini- 


ftrators againſt the other, as Bailiff for receiving more than his juſt 


Share, and againſt their Executors and- Adminiſtrators. And the 
Auditors ſhall examine the Parties about the Matters in Queſtion up- 
on Oath, and they ſhall be allowed, as the Court ſball judge Reaſon- 
able, by the Party on whoſe Side the Balance ſhall be. 

By the 7 Ann. chap. 18. Coparceners, 'Jointenants and Tenants 
in Common, having mads Partition to Preſent by Turns, each ſhall 
be ſeiſed in Law of His or Her ſeparate Part of the Advowſon, if 

it be an Eſtate Inheritance. IM | 
Of Eſtates in XVII. An Eſtate J in Common may be by Purchaſe, Deſcent, - or 
Tk | Preſcription; and is where two or more have Lands and Tenements 
x Iaff. 188.b. in Fee-ſimple, Fee-tail, for Life or Years (by ſeveral Titles, or by 
89. a. One Title, and ſeveral Rzghts) and none of them knoweth his Own 
Part, but takes the Profits in Common. As if there be two Jointe- 
nants, which claim by one and the ſame Title, and one Aliens his 
Part, now the Alienec, and the other Jointenant are 'Tenants in 
Common, becauſe they claim by ſeveral Titles. So if Lands are 
* Lit. 298. given to Two to Have and to Hold, the one Moiety to the one and 
1 Init. 190. b. his Heirs, and the other Moicty to the other and his Heirs; They have 
»1Inſt.190.b. an Eſtate in Common; ® becauſe They have ſeveral: Freeholds, and 
Þ Lit. 301. their Occupation is undivided. b So if a Man lets Lands to two 
x Inſt. 191. a. Men for Term of their Lives and to the longeſt Liver of Them; 
and the one Grants all his Eſtate to another, then the other for Term 
of Life, and he to whom the Grant is made are 'Tenants in Com- 
mon, during the Time that both Leſſees are alive. For here the 
Jointure is ſevered, and there can be no Survivorſhip; but the Leſ- 
ſor ſhall enter into the Moiety, and the Survivor ſhall have no Ad- 
vantage of theſe Words, (viz.) To the longeſt Liver of them; becauſe 
I ſay, the Jointure is ſevered, and theſe Words are no more than the 
Law would have implied without them. As there may be Eſtates 
in Common of Lands and 'Tenements, Gc. ſo there may be of 
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c Chattels Real, as Leaſes for Years. For if two Jointenants are of © Lit. 319. 
a Leaſe for 'T'wenty-one Years, and the one of them letteth his Part 40. 92 4. 
for Three Years, Oc. the Jointure is ſevered; and they are 'Tenants ey 
in Common, and Survivorſhip does not take Place, as in Jointenancy. 
[ 95 ] For a Term for a ſmall Number of Years is as high an Intereſt | 
as for many more Years. In the fame Manner it is of Chatrel; d Per- 4 Lit. 321. 
ſonal. As if Two have jointly an Horſe, &c. and One grants his 
Part to Another; the Grantce, and He that did not grant, poſleſs 
ſuch Chattels Perſonal in Common; and if one dies, the other 
ſhall not have the Whole by Survivorſhip ; but the Executor ſhall 
be 'Tenant in Common with the Survivor. Thus it is where there 
are ſeveral Titles. 
As thoſe are Eſtates in Common where the Claim is by ſeveral 
Titles, ſo thoſe alſo are Eſtates in Common, that are claim'd by One 
Title and ſeveral © Rights, as you may obferve by the Definition of * 1 Inſt. 189, 
an Eſtate in Common. As where Lands in Fee veſt in two Biſhops a. & b. 190. a. 
or Parſons and their Succeſſors, in Right of their Churches, and in 
their Politick Capacities; Theſe have an Eſtate in Common, and 
not in Jointenancy ; becauſe Jointenants ought to have the E- 
ſtate in one and the ſame Right and Capacity; whereas two 
Biſhops, or two Parſons, are ſeiſed of their Moieties by ſeveral 
Rights, (viz.) in the Right of their two Biſhopricks, or two Par- 
ſonages ; and fo in ſeveral Capacities. 'Thus it is if Lands are gi- 
ven to the King and a Subject, and their Heirs; or to a Layman 
and his Heirs, and a Parſon and his Succeflors, Gc. But this does 
not hold in Chattels Real or Perſonal. For if a Leaſe for Years, or 
Goods, be granted to a Biſhop, and Secular Man, They are Jointe- 
nants; becauſe Goods and Chattels cannot go in Succeſſion; and 
therefore the Biſhop cannot take in his Political Right or Capacity. 
The Eſſential Difference then betwixt Jointenants and Tenants 
in Common is, 'That Jointenants have the Lands by One Joint 
Title and in one Right, and Tenants in Common by ſeveral 'Ti- 
tles, or by one Title and ſeveral Rights. And this is the Reaſon 
that Jointenants have one joint Freehold, and Tenants in Common 
ſeveral Freeholds. | 
See the Statutes concerning an Eſtate in Common, under the Ti- 
tle of an Eftate in Fointenancy, ante. | FIC 
Hitherto we have ſpoken of Eſtates that are ſuppoſed to be in 
Being; now follow in the Laſt Place Eſtates in ZExpettancy, as a 
Remainder and Reverſion. 


XVIII. An Eſtate in f Remainder is the Reſidue of an Eſtate in Of an Eftate 
Land depending upon a particular Eſtate, and created together with ge ain. 
the ſame. A Particular Eſtate is that which is Derived from a Ge- * Inſt. 149, 
neral and Greater Eſtate. As if a Man ſeiſed in Fee letteth Lands * & b. 143 4. 
or Tenements for Term of Years, the Remainder over to Another 
for Life, in J'ail or in Fee. Here is firſt a particular Eſtate for Years, 

Created out of a Fee, and afterwards the Reſidue diſpoſed of, which 
we call the Remainder; tho' the particular Eſtate, and all the Re- 
mainders make but One Eſtate in Law. [See of Livery and Sei ſin, 4 Fon: 25, 
chap. 3. poſt. SE | of Le 

Tue Sing Rules are to be obſerved in the Creation of Re- 31,123, 1:4, 

mainders. 1 * 85 ; 125,126,127. 


| Hern, &c. 2 
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hb 1 Rep. 66, 
129, 130, 
134, 138. 

1 Inſt, 378. a. 


9 


i Lit. 720, 
721,722,723. 
1 Rep. 83. 

1 Inft. 37 8. a. 
Plowd. 25, 
cc. 35. 
Noy's Marx. 


2 Saund. 388. 


11 Rep. 1 53. 
2 Rol. Abr. 
415. 


mn $ Rep. 94. 
10 Rep. 47. 
3 Roll. Abr. 
610, &c. 


1. There muſt be a Particular Eſtate precedent made at the ſame 
Time, that the Remainder may depend on it. 2. h The particular 
Eſtate muſt Contiuue when the Remainder ſhall veſt; and the Re- 
mainder muſt Commence in Poſſeſſion, at the very Time the particu- 
lar Eſtate endeth ; for there muſt not be a mean between Them. [But 
ſee the 10 & 11 V. z. chap. 16.] 3. The Remainder muſt paſs out 
of the Leſſor Executed or Executory at the Time of the Poſſeſſion ta- 
ken by the particular 'Tenant; ? but it cannot Depend upon a Matter 
ex poſt facto; as where there is an Eſtate- tail, with Condition, That 
if the Tenant in Tail Aliens in Fee, Fee-tail, (5c. then the Eſtate to 
Ceaſe, and the Land to remain to another. 'This is a Void Remain- 
der; becauſe the Alienation Veſts the Eſtate in the Alienee, or elſe 
in the Donor. A Remainder may Depend upon a Condition that is 
not Repugnant or againſt Law, and then it will paſs either Execu- 
ted or Executory. 4. The Perſon to whom the Remainder is limit- 


ed muſt be capable at the time it was Created, or elſe k by Com- 
mon Poſſibility, or i Potentid propinged to be thereof capable du- 
2 0 


ring the particular Eſtate. Therefore Leſſee for Life, or Vears, Re- 
mainder to the right Heirs of J. S. is Good; for by Common Poſſibi- 
lity J. S. may Die during the Life of the particular Tenant; But if 
the Tenant or Leſſee for Life or Years dieth, living J. S. The Re- 
mainder is become void, becauſe there is no Perſon capable to take 
at that Time. But a Remainder to the firſt Begotten Son of J. S. 
(in General Terms) born during the particular Eſtate, is Good. If 
the Remainder had been Limited in particular by Name of Baptiſm 


and Surname, it had not been Good, if he was not in Efſe ; for it 


was Potentia remota, and not propable that F. S. ſhould have a Son 


of that Name. [See the 10 CC 11 . 3. chap. 16. For Enablin 
Poſthumous Children to take Eſtates, as if Born in their Father's 


Life-time, by Way of Remainder, Oc.] 5. The Thing whereof a 


Remainder ſhall be Created muſt be in Efſe, before and at the 
Time of the Appointment and Creation thereof, elſe the Remain- 
der is void. As if I Grant a Rent out of my Land, the Remain- 
der in Fee; this Remainder is void, becauſe the Rent was not 12 
Eſſe before. [O. | Set 
An Eſtate at will is not ſuch a particular Eſtate whereon a Re- 
mainder may Depend. One may make a Leaſe for Yar to One, 
ſo long as he ſhall live of thoſe Years, I Remainder to another for 
the Reſt of the Years. But he cannot give a Term for Years to one 
for Life, or ſo long as he ſhall Live, and after the Expiration of the 
ſaid Term, Remainder to another during the Reſidue of the Term, 
becauſe the Term is expired by the Death of Him, that had it for 
Life; and the Leſſor has no Eſtate remaining in Him to diſpoſe of. 
[ 9x. See of an Eſtate for Tears, ſupra. 

But in am Deviſe or laſt Will and Teſtament, a Leaſe for Years 
may be given to one for Life, or ſo long as He ſhall live, and after 
to another for the Reſidue of the ſaid Term; for in this Caſe the In- 
tent of the Teſtator (which is to be follow'd in Deoiſes) may take 
Effect by Way of Exccutory Deoiſe; tho' not by Way of Remain- 
der. Yet one muſt take Care not to Deoſe a Term for Years in 


Jail, with Remainder over to raiſe a Perpetuity. For the Law ab- 


hors Perpetuities, and will not admit of a J)eoiſe to exceed the De- 
eiſe in Matthew Manning's Caſe, 8 Rep. 94. | | 
5 | 0 
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No Remainder can be of a Chattel u Perſonal; as to give my © Noy'sMarx. 
Study of Books to one for Life or Years, Remainder to another, 31, 99, 10 
But if I had given the L/e of my Books to bne for Life, and then 
thoſe Books to another, it would have been Good. [A Deviſc of a 
Chattel Perſonal for Life is now taken to mean the ſame Thing 
with a Deviſe of the Uſe of it for Life. See 2 Fern. :46.] p 

Remainders are either Abſolute or Contingent. Abſolute, as a 
Leaſe for Years, with a Remainder to another in Fec- ſimple, age 
tail, Oc. ® Contingent, where the Eſtate is limited to take Place is * Rep. 29. 
futuro, upon a dubious and uncertain Event ; or whete a particular 1 
Eſtate which doth Support a Remainder, may, or may not, Deter- DEL 
mine before the Remainder may commence: There the Remainder 
doth not veſt forthwith, but dependeth on. Contingency. As in the 
Caſe above-mentioned where a Leaſe is made to one for Life,; the 
Remainder to the Right Heirs of J. S. This Remainder is Good 
upon Contingency, that is, if Leflee for Life ſurvives J. & or elſe 
not. For J. S. hath no Heir whilſt he is alive. 2 

To prevent the Diſappointing Contingent Eſtates, the ® Common event. 189. 
Way of Conveyancing was to make a Feoffment, (5c: to the Uſe of 

F. for Life, Remainder to the Uſe of the Feoffees for the Life of 

S. and ſo on for preſerving Contingent Remainders. Yet the 
more modern Way is to make the firſt Eſtate only for Years. In both 
Caſes He that hath the firſt Eſtate cannot deſtroy the Remainder. 

See the 19 Car. 2: chap. 6. 6 Ann. chap. 18. In an Eftare for Life, 
ſupra. Alſo ſee again 10 C 11 V. 3. chap. 16. prout ſupra.] 


— 


Note, That therb is a Difference betwixt a Chutiugent Remain- 
der and an Fxecutory Deviſe. For in all Caſes of Executory De- 
viſes The Eſtates Deſcend until the Contingencies happen, and no- 
thing is veſted till then in the Executory Deviſee, whereas a Re- 
mainder is an Eſtate veſted. 


XIX. An Eſtate in Reperſion, (from Recerto to Return) is the Of an Efate 
3 Reſidue of the Eſtate left in the Grantor after ſome particular E- L N 
ſtate granted away; always Continuing in Him that granted the parti- 142. b. 
cular Eſtate; or where the particular Eſtate is derived out of his E- 
ſtate. As in a Gift in Tail, the Reverſion of the Fec-ſimple is in 
the Donor; in a Leaſe for Life, or for Years, the Reverſion is in the 
Leſſor. If one has a Leaſe for Twenty Years, and Leaſeth out Ten 
of thoſe Years, a Reverſion is in this ſecond Leſſor, as well as in 
the firſt that Granted the Twenty Years. A Reverſion alſo may 
Commence after a Remainder, where one diſpoſeth of a leſs Eſtate 
than that whercof He was ſeiſed at the Time of ſuch Diſpoſition. 

The Reverſion expectant upon an Eſtate-tail is of t no Account in- 1Inſt.193 a. 
Law, becauſe it may be cut oft by Fine and Recovery ; and there- 
fore a Reverſion upon an Eſtate-tail is no ! Aﬀets. Otherwiſe it is © 6 Rep. 5s. 
of a Reverſion on an Eſtate for Life or Years. 

The Poſſeſſion of the © Tenant docs preſerve the Reverſion in the * 1Ioft.324.b. 
Donor or Leſlor ; and conſequently the Rents and Services due to 
them. 

There was no Reverſion or Remainder upon Eſtates in u Tail at «Int. 325. 

Common Law. [See of Eſtates in Tail, ſupra.| | 

By the Common Law no Grantee or Aſſignee of a Reverſion, 
could take Advantage of any Condition or Covenant broken by the 
Leſlees of the ſame Lands. But now By 


— 
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z x Inſt. 9. a. 
49. a. 


Inſt. 20. a. 


By the 32 H. 8. chap. 34. Grantees of Reverfions may take Ad- 
vantage of Conditions and Covenants againſt Lefſees of the ſame 
Lands, as fully as the Leſſort, their Heirs or Succeſſors might 
have done. Lefſees alſo may have the like Remedies againſt the 
Gramtees of Reverſiohs, &c. [See the Expoſition of this Statute, 
1 Inſt. 215. a. G. b.] 

[See the 19 Car. 2. chap. 6. 6 Auf. chap. 18. in tate for Life, 
ſupra.) 


CG HA... 


The Second Diviſion of Eſtates in Lands, Tenements; 


or Hereditaments, (viz..) Into Eſtates Corporeal and 
Incorporeal. And therein of Dignities, Advowſons, 
Tithes, Tenures and Services, Annuities, Commons, 


Ways, Multure of a Mill, Corrodies and Penſions, 
Offices, Franchiſes, Privileges. 


[States are either * Cor poreal, or Tncorporeal; Corporeal, as Houſes 

and Lands, which may be touched or handled. Theſe are pro- 
perly called Lands and 'Tenements, becauſe they are held of ſome 
Lord by ſome Service or other. Iucorporeal, which cannot be 
touch'd or handled ; but are only Y Rights iſſuing out of Corporea] 
Inheritances, or concerning Them, or annexed to, or Exerciſeable 
within the ſame. As Dignities, Advowſons, Tithes, Tenures and 


. Services, Annuities, Commons, Ways, Multure of a Mill, Corrodies 


2 I Inſt. 9. 


Of Adyoy- 
ions. 


2 2 Inſt, 29. 
5 Inſt. 155. 


or Penſions, O fiices, Franchiſes, Privileges. Theſe may be com- 
prehended under the Word Hereditaments, and are conveyed by 
2 Decd only, and without any Livery and Seiſin, or other Cere- 
mony. [Scec of Grants, chap. 3. infra. 
Recerftons and Remainders are not Things Tncorporeal in their 
own Nature; but are ſo called, becauſe They are Eſtates in Ex- 
peftancy only. They are a preſent Intereſt, yet ſtand in a Degree 
removed from the Poſſeſſion, till the particular Eſtate is Determined, 
However of Theſe I have already ſpoken in the laſt Chapter. 


1. A Dignity is a Title of Nobility, [See of the Nobility, Book 1. 
chap. 4+ | 


II. Concerning Adevowſons it will be neceſſary to know, 1. What 
is a Benefice; and then 2. What is an Advoꝛuſon, and how Divided. 
3. How an Adovow/on may Lapſe. 4. How it may be gain'd by 
Uſurpation. | 

1. A® Benefice is any Eccleſiaſtical Dignity, Promotion, or Spi- 
ritual Living whatſoever. All Church Preferments are Benefices. 
[See 13 Rich. 2. Stat. 2. chap. 2. concerning Biſhopricks.] They 
muſt be given for Life, not for Years or at Will. 7 

2 | Deaneries, 
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Deaneries, Archdeaconries, Prebends, &c. are Benefices with Cute 


of Souls, tho not comprebended as Benefices with Cure of Souls, 
within the Statute of Reſidency, (ig.) the 21 V. 8. chap. 13. Bur 
according to a more ſtrict and proper Acceptation, Benefices are Re- 
ftories and Vicarages. A Reftory or Parſonage is a Church en— 
dowed with a Houſe, Glebe, 'Tithes, Gc. Some Rectories have a 
Cure of Souls annexcd to Them, and ſome have no Cure of Souls. 
'Theſe are called Sine-Cures, as when the Church is fallen down, 
and the Pariſh becomes deſtitute of Pariſhioners, or where the Rec- 
tors have Vicars under Them, A Vicarage is a Benefice where 
ſome or all of the Tithes are Impropriate. [See of Parſons, Ap- 
propriations and Ficars, Book 1. chap. 3 | 


1. An b Adoowſon ( Advocatio, us Patronatiii) is a Right of bFinch 138. 
Preſentation or Collation to a Church. The Nomination was Ori- 1 Inf. 17, b. 


ginally in the Biſhop of the Dioceſe, but granted afterwards by 
Him to the Patrons (either as Founders or Benefactors to the Church) 
reſerving a Right to himſelf of Approving the Perſon preſented to 
Him. So that now Patrons have as abſolute © Ownerſhip and Pro- 
priety in the Advowſon or Right of Preſentation, as they have in 
their Lands; it being of a 4 'Temporal Nature, and a Lay Fee. 
It may be Granted by Decd or Teſtament, and it is © Aſſets in the 
Hands of Heirs or Executors. And it may lie in f Tenure; for a 
Common Perſon may give it to Hold of Him. 

There may be s Adcocatio Medietatis Eccleſiæ, and Medietas Ad- 
Cocationis, i. e. an Advowſon of the Moiety of the Church, and a 
Moiety of the Advowſorn, An Advowſon of the Moiety, is where there 
are ſeveral Patrons, and two ſeveral Incumbents in one Church; the 
one of the one Moicty, the other of the other Moiety, and one Part, 
as well of the Church as of the Town, allotted to the one, and 


the other Part thereof to the other. "The Moiety of the Adeotoſon 


is, where two muſt join in the Preſentation, and where there is but 
one Incumbent; as where there are two Coparceners. And tho' the 
agree to preſent by Turns, yet each of them hath but the Moiety of 
the Church. [See of an ſtate in Coparcenary, chap. 1. y og 

This is the Deſcription of an Advowſon. 

Advowſons are Divided thus. Advowſons are of Tiro Kinds, 
h Jppendant and in Groſs. 1. Appendant is a Right of Preſenta- 
tion dependant upon a Manor, Lands or Tenements; and does 
paſs in a Grant of the Manor as an! Incident, without ſaying, Vt 
the Apperdants or Arpurtenances thereuuto belongings. But in Caſe 
of the King, tho wh the a © + eee 1s added, an Advowſon 

will not paſs without expreſs Mention of it. [See the 17 Ed. 2. 
chap. 15.) 2. In Croſs, is a Right ſubſiſting by it ſelf, belonging 
to a k Perſon, and not to a Manor, Lands, c. So that when an 
Advowſon Appendant is ſevered by Deed or Will from the Cor- 
poreal Inheritance, to which it was Appendant, then it becomes an 
Advowlon in Gross. 

Again, Advowſons are cither Preſentative, Collatiz'e, or Do— 
natioe. 

1. An Advowſon | Preſcatative is, where the Patron docs preſent 
or offer his Clerk to the Biſhop of the Dioceſe, to be inſtituted in his 
Church, as hath been obſerved, [Sec of Preſentation, Nook. 1. ch. z. 


and 


119. b. 


© Dr. & Stud. 
Dial. 2. 

ch. 26, & 36. 
4 2Ioft. 273, 
646. | 


<1 Inft. 374. 
b 


Tonge v. Ro- 
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1731. 

f Finch 133. 
&1 Inſt. 17. b, 
18. a. 


v Lit. 184. 
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121. b. 122.4. 


11 Inſt. 120. b. 
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and 1 Georg. 1. chap. 10. Concerning the Patronage of ſome Aug- 
mented Cures. ] 

This may be done either by Word or Writing. The King may 
preſent by Word, or in Writing under any Seal; who otherwiſe can- 
not do any Legal Act but by Matter of Record. But where an Ag- 

egate Corporation doth preſent, it muſt be under Seal. The Pre- 

® F. N. B. ſentation to a m Vicarage doth of Common Right belong to the 

33-b. 34-b. Parſon. If a Feme Covert hath Title to Preſent, the Preſentation 
muſt be by Husband and Wife, and in both their Names, except in 
the Caſe of the Greer Confort. | 

And if a Feme Covert is ſeiſed of an Advowſon, and the Church 

» rInft. 120.4. becometh void, and the Wife n dieth, the Husband ſhall preſent to 
F. N. B. 33. the Advowſon. ® A Guardian by Socage or by Nurture, cannot 
2 7 roy b. preſent to a vacant Living in Right of the Heir, or in his Name, be- 
120, 794 cauſe he can make no Benefit of it, or Account for it, though it is 
contra. ſometimes practiſed, and made Good by Time. Therefore the Infant 
ro 99. ſhall preſent of whatſoever Age. If a Common Patron preſents firſt 
one Clerk, and then Another, the Biſhop may Inſtitute which he 
» > Roll. Abr pleaſes; p unleſs He Revokes the Preſentation of one of them before 
349, 35+ he is Admitted by the Biſhop. If there is a Right of Nomination in 
F. N. b. 634, one, and a Right of Preſentation in another, to the ſame Benetice ; 
F. N. B. 33. He that has the Right of 4 Nomination is the True Patron, and the 
other is obliged to preſent the Clerk which is Nominated. If one 
that hath a Turn preſents his Clerk, and he is Admitted, Inſtituted, 
and Induced, but he doth not read the Thirty-nine Articles, (5c. 
„5 Rep. 102. * This ſhall not be accounted his Turn, becauſe the Admiſſion, In- 
2 Roll. Abr. ſtitution, and Induction are void. [See How Ore may Ceaſe to be a 
547» 34% Parſon or Vicar, Book 1. chap. 3.] Otherwiſe, if He was deprived 
for a Crime. If the Preſentation bears Date whilſt the Church is 
full of another Clerk, it is void. 

A Deacon may be Preſented; but He muſt be made a Prieſt, be- 
fore He can be inſtituted. A Patron cannot preſent Himſelf; but 

| he may pray to be Admitted by the Ordinary; and if Admitted, it 

' Davis 76. is valid. IA Dean and Chapter cannot preſent the Dean, nor Ma- 
1 mu Abr. fer and Fellows the Maſter. | 

©6 Rep. 61, The Patron muſt preſent within * $:x Calendar Months after the 

62. Avoidance of the Church. It is not Sufficient, that the Preſentation 

ef oo 563. bears Date within the Six Months. And if the Biſhop u Refuſes to 

167. Admit the Clerk Preſented, He muſt give Notice of his Refuſal 

SO with the Cauſe of it forthwith. [See of Preſentation, Tit. Parſon, 

20+, 37% Book 1. chap. 3.] And on ſuch Notice, the Patron muſt preſent an- 

other Clerk within the Six Months from the Avoidance, if he thinks 

the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuſal; 

Otherwiſe He may bring his Care Impedit againſt the Biſhop, But 

it is ſaid, 'That a Spiritual Perſon ought not to have any Notice upon 

Refuſal of his Clerk, eſpecially for Want of Learning. If the Church 

becomes Void by the Act of God, as Death; or by Creation, or C, 

ſion of the laſt Incumbent, or otherwiſe by the 47 of the Incumbent; 

«Dr. & Stud. the ® Patron, at his Peril, is bound to take Notice of the Avoidance, 

Dial a. and to Preſent within Six Months after. But if it becomes void by 

ward 8. 84 Deprivation by the Canon Law, or Reſignation, the Patron mult 

have Notice from the Ordinary, and then He muſt preſent within Six 

2 . Months 
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Months after that Notice. For the Church was void by the Act of 
the Ordinary. | See of Lapſe, poſt.] If a Church becomes Y TLiti- 2 Roll. Abr 
gious by the Pretentation of two ſeveral Patrons of their Clerks to a 384, 385. 
void Church, within the ſix Months, the Biſhop may ſuſpend the 
Admitting the one Clerk or the other; and ſuffer Lapſe to incur, 
without Awarding a J Patronatus. But upon Requeſt of either 
Party, Patron, or Clerk, He muſt awatd it; and then if he admits 
the Clerk according to the Verdict found, and Certificate of the Com- 
miſſioners, he ſecures himſelf from being a Diſturber ; tho' the Right 
in a fare Impedit is found for the other. The Biſhop may award 
it, if one Patron only Preſents, and aſſign Commiſſioners to Inquire 
into his Title. By which you may apprehend, That a Ju Patro- 
natus is a Commiſhon, granted by the Biſhop to ſome Perſons, to In- 
quire who is the rightful Patron. But if the Biſhop delays the Pa- 
tron upon his Preſentation, by Deferring to examine his Clerk, Ge. 
he may ſue his Oyare Tmpedit, and thereupon a Writ of Ne Adinit- 
tas to the Biſhop, within the Six Months. And then if the Biſhop, 
after the Receipt of ſuch Writ, admits the Clerk of any other Per- 
ſon, for whom it is ſo found in a Jure Patronatus, the True Patron 
may have a Quare Incumbravit againſt the Biſhop, and recover the 
nl with Damages. [See the Catalogue of Writs, Book 4. 
chap. 1. | | | 
| Fur it is to be obſerved, That as to Advowſons, or Right of Pre- 
ſentation, the Ring has his Prerogative, He hath the 2 Supreme * Dr and 
Right of Patronage of all the Benefices in Fzgland, [See of the Stud. "i 
King, Book 1. chap. 2.) So that he may preſent by Lapſe, or upon F. N. 35, 
Forfeitures by Attainder, Simony, Outlawry. He hath Right to 
preſent to all the Dignities and Benefices of the Advowſon of Arch- 
biſhops and Biſhops during the Vacancy of the Sees; not only after 
the Seiſure of the Temporalties, but after the Death of the Arch biſhop 
or Biſhop; and altho' the Temporalties are reſtored to the ſucceed- 
ing Biſhop. [See again Book 1. chap. 2. and ſee 14 Ed. 3. chap. 5.] 
And if a Church belonging to the Patronage of a Biſhop becomes 
void, and the Biſhop Collates, and Dies before Inſtallment or Induc- 
tion, the * King ſhall preſent. Upon the Promotion of a Clerk to a- F. N. B. za, 
d Biſhoprick in Euglaud or Jreland, (tho' the Dignities or Benefices . 
lay in England or Ireland,) the King hath Right to preſent to ſuch » Ts $76 
Dignitics or Benefices (except Donatives,) as the Perſon was poſſeſſed 357- | 
of before ſuch Promotion; and altho' He Grants Him a Diſpenſation 7377, 
to hold that Church in Commendamn for Years; © unleſs the Com- Show. Caſes 
mendatory Dies, or Reſigns, during that Term. [ See of a Commez:- 7225. Fe. 
dam, Title Parſon, Book 1. chap. z.] | 15 hah 
In his Right alſo the Lord Chancellor, or Keeper of the. Great 
Scal, may preſent to the Benefices, belonging to the King in Right of 
his Crown, under the Value of 4 Twenty Marks in the King's Book 4 F. N. B. 35. 
of Firſt-Fruits and Tenths. But the Uſe is, That the Lord Chancel- 
lor, Gc. preſents to Livings of and under e I' wenty Pounds; tho' the e Hob. 214. 
King may preſent to them if he pleaſes. ['Sce Of the Lord Chancel- 
lor, Book 4. chap. 1.] And when the King does preſent at any Time 
to a Church, and his Clerk is Inſtituted, yet before f Induction the  ;, Rep. 29. 
King may revoke his Preſentation; or if he preſents another, it is a 1 1ott. 344 b. 4 
Revocation in Law, if the Preſentation was not obtained by Praud, * Roll: Abr. | 
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s 6 Rep. 49. 
7 Rep. 26. 

1 Inſt. 119. b. 
2 Roll. Abr. 
379. 


Therefore if the King's Clerk is Inſtituted, and Dies before Induc- 
tion, the King's Turn is not ſerved. By Inſtitution a Church Preſen- 
tative is full againſt a Common Perſon, but not againſt the King till 
8 Induction, If the King hath a Right to preſent. [ Sce of Iuſtitution 
and Induction, Book 1. chap. 3. and of Lapſe and Uſurpation, infra. 

2. An Advowſon Collative, is that Advowſon which is lodged in 
the Biſhop; for Collation is the giving of a Benefice by a Biſhop, when 
He is the original Patron thereof, or He gains a Right by Lapſe. 
Inſtitution is' given by the Biſhop upon a Preſentation of a Patron; 
but Collation here is an immediate Inſtitution, becauſe the Biſhop is 
both Patron and Ordinary. Inſtitution and Collation are in Effect 
(for the moſt Part) the ſame; and are Terms made Uſe of to di- 
{tinguiſh the Perſons, who have the Power to beſtow the Benefice. 
But where they differ, ſec of Lapſe and Uſurpation, infra.] 

3. An Advowſon Donative is, when the King, or other Patron (in 
whom the Advowſon of the Church is Lodged) Does by a ſingle Do- 
nation in Writing put the Clerk into Poſſeſſion without Preſentation, 


Inſtitution or Induction. If the Clerk is Diſturbed, the Patron may 


h 1 Inſt. 344- 
u. 
Yely. 61. 


have a Cuare Impedit ; but if the Patron of a Donative will not No- 
minate a Clerk, there can be no Lapſe, h except it be ſpecially pro- 
vided for in the Foundation. Yet the Biſhop may compel him to 
Nominate a Clerk by Eccleſiaſtical Cenſures. For tho'the Church 
is exempted from the Power of the Ordinary, the Patron is not ex- 
empted. Donatives are either of Churches Parochial, Chapels, Pre- 
bends, &c. and may be exempt from all ordinary Juriſdiction ; ſo 
that the Ordinary cannot viſit them, and conſequently cannot de- 
mand Procurations. | But ſee concerning Donatives 1 Geo. 1. ch. 10. 
For Augmenting the Maintenance of the Poor Clergy.] 'The Pa- 
tron may appoint Commiſſioners to viſit for Him. The Patron and 
Incumbent may Charge the Glebe, to bind the Succeſſors. The In- 
cumbent wy reſign to the Patron. But if the True Patron of a 
Church or Chapel donative doth once preſent to the Ordinary, and 
his Clerk is Admitted and Inſtituted; it becomes a Church Preſenta- 
tive, and ſhall never have the Privilege of a Donative afterwards. 
Yet if a Stranger preſents to ſuch a Donative, and Inſtitution is gi- 
ven, All is void. [See of the Power of the King in Church Affairs, 
Book 1. chap. 2. and again the 1 Georg. 1. chap. 10.] 


Statutes concerning Adwotuſons Preſentative, Collative, 
or Donative. 


By the Common Law no one could Recover Damages for the 
Loſs of the Preſentation. But now, 


By Weſt. 2. chap. 5. or 13 Ed. 1. Ihen fix Months paſs hanging a 
Quare Impedit, or Aſſige of Darrein Preſentment, by the Diſturbance 
of any one, {6 that the Biſhop hath a Right to preſent by Lapſe, the 
Perjon ſhall recover Damages by Two Years full Value of the 
Church, if he loſe his Preſentation. Otherwiſe, if He recovers His 
Preſentation within the Six Months, Damages ſhall be given 10 
Ilalf a Year's Value only, See the 2 Inff. 362, 363.] 
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So that the Patron may either loſe his Preſcntation, and have dou- 
ble Damages; or have his Preſentation with ſingle Damages. It is 
ſaid, That the Value of the Church ſhall be reckon'd only accord- 
ing to the King's Books, and not according to the Real Value. 

By this Statute Damages are not given to the i King, becauſe He :, rr. 362 
cannot loſe His Preſentation. But in all Caſes the Three ordinary 6 Rep. 45, 
Points inquirable on this Statute are, 1. If the Church be full, and , 5* 
if ſo, by whoſe Preſentation. ' 2, The year)y Value of the Church. 

3. If Six Months paſs d after the Avoidance. ¶ See of Advoteſon Pre- 
ſentative, ante. 

By the 31 Elia. chap. 6. Entituled, Au Act againſt Abuſes in H- 
lettion of Scholars, and Preſentation to Benefices,) The Penalty and 
Forfeiture of double the Value of one Year's Profit of ſuch Spiritual 
Promotion, for Preſenting or Collating to a Benefice for Reward, or 
Corrupt Conſideration, and the Diſability of the Perſon accepting 
any ſuch Benefice, c. of enjoying the ſame, and the Right of the 
Crown to Preſent for that Turn, as alſo the Penalty of double the 
Value of one Year's Profit for Corrupt Reſigning or Exchanging any 
Benefice with Cure of Souls, c. is at large ſet forth. [See the Ex- 
polition of this Act 1 Luft. 120. a. 3 Int. 153, 154, 155, 156.] 

The * King himſelf cannot Preſent the diſabled Perſon to that * laſt. 120.4. 
Church, neither can the Patron of a Donative Grant it to the 
ſame Clerk, 

But it is to be obſerved, That ! General Bonds of Reſignation ! = Cro. 248, 
upon Notice, in order to the Procuring a Benefice are allowed, not- = 
withſtanding this Statute; becauſe there doth not appear a Corrup- But ſce the 
tion or Simoniacal Contra& in the Condition; and becauſe a Man Reports in 
may bind himſelf to Reſign upon good and valuable Reaſons, as in 33 
Caſe of Plurality or Non- Reſidence, or when the Patron's Son is at Durfon a- 
Age, and Qualified to take the Benefice. But if it had been for a Saint Sardys. 
Leaſe of the Glebes or Tithes, or Sum of Money, that had been 
within the Statute. 


By the 1 W. & M. chap. 16. After the Death of a Perſon Simo- 
niacally promoted to any Benefice, the Offence or Contract of Simony 
ſhall not be alledged to the Prejudice of any other Patron innocent 
of Simony, or of his Clerk ; unleſs the Perſon Simoniacally promoted, 
or his Patron were convitted of ſuch Offence, in the Lite-time of 
the Simoniack Perſon. 


If the Guilty Patron doth preſent another Clerk upon the Deceaſe 
of the former, the Simony upon the firſt Preſentation, may be al- 


ledg'd both againſt the Guilty Patron, and his ſecond Clerk, though 
Innocent. 


By the 1 W. & M. chap. 26. 12 Ann. Seſſ. 2. chap. 14. Va Pa- 
tron is a Papiſt Convitt, or refuſes to make aud [ubſcribe the Decla- 
ration mentioned 1 W. & M. chap. 26. All Preſentations or Grants 
of Avoidances are null and void, and one of the Univerſities ſhall 
Preſent. [See the 7 Ann. chap. 18. Concerning Coparceners, Join- 
tcnants and 'Tenants in Common. 

By the 12 Ann. Sell. 2. chap. 12. F any Perſon ſhall for any Re- 
ward, &c. in his own Name, or the Name of any other Perſon, Take 

or 
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or Accept the next Avoidance of, or Preſentation to, a Bene fſice with 
Cure of Souls, Dignity, &c. and ſball be preſented thereto; every 
ſuch Preſentation ſhall be void, and ſuch Agreement deemed a Simo- 
niacal Contratt; and the Crown may Preſent for that Time, &c. 


This Act Reſtrains only 'Thoſe that are to be Preſented to the 
next Avoidance of the Living, and that upon Purchaſe only, Gc. 
not Laymen, or thoſe of the Clergy that are not to be Preſented to 
the Benefice. A 55 | | 

[Sce the 10 Ann. chap. 11., For Building Fifty New Churches in 
London, &c. 1 Georg. 1. chap. 10. For Augmenting the Mainte- 
nance of the Poor Clergy.] 

3. A Lapſe is a Title given to the Ordinary, to Collate to a 
Church, by the Neglect of the Patron to Preſent to it within Six 
Months after Avoidance. Or a Lapſe is a Devolution of a Right of 
Preſenting from the Patron to the Biſhop ; from the Biſhop to the 
Archbiſhop; from the Archbiſhop to the King. 'The 'Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 

Pr & Stud. js Six Months, or Half a Year according to the m Calendar, not ac- 
288 counting Twenty-eight Days to the Month, as in other Caſes; be- 
x Inſt. 135. b. cauſe this Computation is by the Eccleſiaſtical Law, and becauſe 
Cont. Hob. Tempus Semeſtre in the Statute of Meſt. 2. chap. 5. is intended of 
> Roll. Abr. Half a Year; the whole Year containing 365 Days, which being di- 
5. vided, the Half-Year for the Patron to preſent is 182 Days. The 
Day in which the Church becomes void, is not to be reckoned as 

Part of the Six Months. 

Dr. & Stud. I ſaid ® before, That where the Benefice is void by Death, Crea- 
N N ny tion, or Ceſſiou, the Patron muſt take Norice at his Peril; but in Caſe 
76. of Reſignation or Deprivation by Canon Law, (not for any Tem- 
poral Crime, as Felony, Gc. or by Act of Parliament, except the Act 

requires it, as the 13 Eliz. chap. 12. 31 Eliz.chap.6. 3 & 4Car. 2. 

chap. 4.) Notice ought to be given to the Patron directly by the Ordi- 

nary ; and from ſuch Notice only do the Six Months begin to give a 

* 5 Rep: 57: Title by Lapſe. When a Clerk is “ Refwſed for Illiterature or ill 
* #22 Life, the Patron ought to have Notice that He may preſent another 
in due Time; but the Lapſe ſhall ſtill incur from Death, Ceſſion, or 
Creation. [See How One may ceaſe to be a Parſon, Book 1. chap. 3.] 

Notice is requiſite, to give the Ordinary a Title by Lapſe. But as to 

others, the true Patron may loſe his Preſentation without Notice. 

For the 'True Patron is bound to take Notice of the Avoidance againſt 
” 2 Roll. Abr. P Strangers, at his Peril. | Sec of Uſurpation, infra.] But if a Patron 
399 g Stug. Preſents his Clerk, before the Biſhop hath 4 Collated ; tho' the Six 
Dial.2 ch.36, Months arc expired, yet the Preſentation is Good, and the Biſhop 
2 Inſt. 273- cannot take Advantage of the Lapſe. So if the Patron makes his 
„ Preſentation to the Biſhop, before the Archbiſhop hath Collated; tho 
pe Twelve Months are paſſed ſince the Vacancy. But if the Biſhop af— 
ter Twelve Months arc expired, does Collate, this bars the Patron, 

but not the Archbiſhop; for He may have a Onare Impedit. If the 

Biſhop docs not Collate to Benefices of His own Gift, they Lapſe at 

_—_ the End of Six Months to the Archbiſhop: And if the Archbiſhop 
1 does not Collate within Six Months to a Benefice of His own Gift, it 
ä lapſes to the King. If Title by Lapſe acerues to the Biſhop, and He 
Dies, or is tranſlated, before he takes Benefit of it, the Devolution 
| 5 47 is 


Ch. 2 Laws of England. | 159 


„ — 


is to the Archbiſhop, as He is Guardian of the Spiritualties. But if 
a Lapſe happens, while the King hath the Temporalties of the Bi- 
ſhop, the King ſhall have the Benefit of it. If Lapſe accrucs to the 
Biſhop in a r Metropolitical Viſitation, the Biſhop ſhall have Benefit « 2 Roll. Abr. 
of the Lapſe, and not the Archbiſhop; tho' the Biſhop muſt preſent 357» 367. 
his Clerk to the Archbiſhop for Inſtitution, inſtead of Collating him; 
It a Oware Impedit is brought, when the Patronage of the Church 
is Litigious, and one Party doth recover againſt the other; if the 
Biſhop was not named in the Writ, and Six Months paſs while * 2 Roll. Abr. 
the Suit is depending, Lapſe ſhall incur to the Biſhop, for there 355,366, 368 
was no Fault in him. * Therefore bring a Ouare Impedit as ſoon as * 6 Rep. 52. 
may be againſt the Biſhop, and name him in the Writ, and then ft. 344. b. 
neither the Biſhop, Arehbiſhop, or King, can take Benefit by 7 a»ſe. Hob 1 
But if the Patron within the Six Months brings a Care Impedit a- 
gainſt the Biſhop, and then the Six Months Lapſe without any 
u Preſentation by the Patron, Lapſe ſhall incur to the Biſhop. „ Hob. 201. 
By Preſentation and Inſtitution Lapſe is prevented, to the Inferior 
Ordinary, tho' the Clerk is never induced. | 
A Lapſe may incur againſt an * Infant or Feme Covert, if They «1 tr6.246. 


do not preſent within Six Calendar Months. 2 Roll. Abr. 
If the Biſhop is a ? Ditturber, or the Church remains void above Ne 146. 
Six Months by his Fault, there can be no Lapſe. 2 Roll. Abr. 


A Donative cannot Lapſe to the Ordinary, or to the King; as 3%: 
hath been ſaid. [Sce of an Advowſorr Donative, ſupra; and the 
1 Georg. 1. chap. 10. 

The King hath a Prerogative as to Lapſe. | 

There is no Lapſe from the King.? He may take his own Time, - Dr. & Stud. 
ſo that the Patron cannot preſent before the King takes Advantage of 1 Seal 
the Lapſe. The King by Quare Impedit may recover his Preſen- * e 
tation, and remove any Clerk inducted into the Living without 
his Preſentation, tho' Eighteen Months are paſt, [See 17 Ed. 2. 
chap. 8. 1 Georg: 1. chap. 10. Concerning Augmenting Cures.] But if 
the Patron preſents, and the Clerk is inſtituted and inducted, and then 
Dies Incumbent, or is Deprived, the King hath loſt his Title to 7 Rep. 28. 
preſent by Lapſe. For the King was to have the next Preſentation * Ce. 216. 
only, which cannot now be Reſtored to Him. But many will not 
allow the ſame Reaſon if the Incumbent Neſigus; becauſe it may 
be by Contrivance to Cheat the King of his Right. 

If the King preſents by Lapſe, when He had an Þ Original Title, » 6 Rep. 29. 
tho' the Clerk is inſtituted and inducted, yet the King may preſent ? _ 8925 
another; becauſe the firſt Preſentation was void. * 

The King hath not only a Right of Preſenting to Churches which 
Lapſe to Him during His own Reign, but alſo to ſuch as Lapſed in 
a © former Reign, contrary to the appearing Senſe of the 25 Ed. z. © 3 Cro. 355. 
Stat. 3. chap. i: 

4. Uſurpation is d when one, that hath no Right, Preſenteth to a « 11a 77 b. 
Church, and His Clerk is admitted and inſtituted into it, and hath 
peaceable Poſſoſſion Six Months after Inſtitution, before a Duare Im- 
pedit is brought. An Uſurpation muſt Commence upon a © Preſcn- « 5 Rep. 29, 
tation, not a Collation ; and is ſettled by Inſtitution Six Months 5% 
before a Onare Tmpedit brought. e 

By Collation the Church is not full, nor is Plenarty by Six Months 
upon Collation pleadable; but the Right Patron may bring his Writ, 

| at 
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at any Time, to remove the Perſon Collated ; unleſs He is ſuch a 
Patron, that hath alſo a Right to Collate; for then againſt another 
Collating Patron, Plenarty by Collation is pleadable. A Preſenta- 

7 loft. 120.8. tion which is f void in Law (as in the Caſe of Simony; or. to a 
Church that is full, &c.) makes no Uſurpation againſt the Right- 
ful Patron. 

6 Rep. 4. Thee Fee of an Advowſon may be gained by Uſurpation, and 

O08 544. . not only the Avoidance upon which the Uſurpation is made. So 

; that when the True Patron could not have a Onare Tmpedit, to 
Remove the Incumbent to gain the Poſſeſſion, He was Driven to 
His Writ of Right of Advowſon, to recover the Inheritance only. 
[But ſee the 7 gun. chap. 18. poſt.] 

h Rep. 93 h If one preſents to a Church in Time of War, and upon it the 
Preſentee is Admitted and Inſtituted in Time of Peace, the Law 
regards the Original Act; and the Preſentment and All that follows 
after is Void, and ſhall not put the Rightful Patron out of Poſ— 
ſeſſion. 

1 Inſt. 344. a. There can be no Uſurpation by preſenting to a i Domative. 

The Prerogntive of the King is, That tho He may Uſurp upon 

x 6 Rep. 30, Others, and gain the Inheritance of the Advowſon thereby; & yet 

99. no one can Uſurp upon the King, ſo as to gain the Inheritance of 

2 Cro. 34. his Advowſon ; for that is Permanent, and in this Senſe Nllum 

Tempus occurrit Regi. 

11 Inſt. 119 b. | Inſtitution by Six Months before a Qare Iinpedit brought, is a 

344-2 s. good Plenarty againſt a Common Perſon or Subject; but Plenarty is 

2 Ak. 338˙ not a Plca againſt the King, till Six Months after Induction. But if 

m 6 Rep. zo, there is an Uſurpation upon the King by a ® Compleat Plenarty by 

128 3 Six Months after Iuduction, the Plenarty can only be pleaded againſt 

2 Inſt. 358, the King's Preſentation, for the Quiet of the Church. For he ma 

361, * remove the Incumbent by due Courſe of Law and Judgment by 

„ Luare Impedit (whether He claimeth in Right of the Crown, or 
in Right of a Subject) and then he may preſent. [See the 13 Rich. 2. 
chap. 1.] For as to the King's Right no Time ſhall prejudice Him. 
Plenarty by Six Months after Inſtitution is a good Plea againſt the 
Queen Conſort, tho' ſhe claims the Advowſon of the King's Endow- 
ment. But in this Caſe of Plenarty, if the Incumbent pleads the 

3 Preſentment of a Stranger, Ogre If he ought not to ſhew, That 

1 Wop the Stranger had en Title: If the Incumbent was in Six Months after 

iner Ver}. 


Gan, Inſtitution, by Preſentment of the-Plaintzf, or by Lapſe ; there He 
need not ſhew Title. 


By Weſt. 2. or 13 Ed 1. chap. 5. If a Defendant alledgeth Ple- 
narty of the Church of his own Preſentation, the Plea ſhall noi 
fail by Reaſon of the Plenarty, if the Writ be purchaſed crithin 
Six Calendar Months, tho he doth not recover his Preſcutation 
within the Six Months. 


So that if the Rightful Patron brings his Writ tit hin Six Months, 
* 6 Kep. 49. it is maintainable by this Statute; and if the Incumbent is e named 
51. | ! 


2 in 


» as 


k Nullum tempus occurrit Regi. Tit. 178. 6 Rep. 49. 1 Inſt. 90. b. 1 18. a. 
294. b. 2 Inſt. 495, 496. . Ry 
Res inter alios acta, alteri nocere non debet. 6 Rep. 1, 5r, 2 Inſt. 573. 
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in the Writ, He may be removed; whereas Plenarty at any Time 
before the Writ brought, was good at Common Law. 

'The Þ King is not within this Clauſe of the Statute, where Ple- 
narty by the Space of Six Months is made a Bar to a Onare Im- 
pedit ; for the King ſhall not be coneluded by ſuch General Words, 

Plenarty upon a Collation is not pleadable, as was intimated be- 
fore. And the Reaſon why Collation does not make a Plenarty, 
is, 4 becauſe then the Biſhop would be Judge in his own Cauſe. 
For the Biſhop muſt Certify, Whether the Church is full or not ; 
and therefore the Biſhop's Collation on this Account is interpreted 
to be no more than a Temporary Proviſion for Celebration of Di- 
vine Service, until the Patron does Preſent. See more in the aforc- 
ſaid Statute concerning Heirs and Infants, Heirs of full Age, Feme 
Coverts, Eccleſiaſtical Perſons ; and 6 Rep. 50.] 


By the 7 Ann. chap. 18. No Uſur pation upon any Avoidance ſhall 
Diſplace the Eftate or Intereſt of any Perſon entituled to an Ad- 
©owſon, or Hinder him to Preſent upon the next Avoidance, or to 
maintain a Quare Impedit to gain the Poſſe ion. 


III. Of Tithes; 1. How Defined and Divided. 2. To whom 
Duc. z. Of what Things duo and payable, or not; and the Man- 
ner of paying what is Duc. 4. How They may be Recovered, as 
alſo how Mortuaries and Penſions may be Recovercd. 5. To what 
Publick Payments ſubject. 6. Who may be Diſcharged from Pay- 
ment of Tithes. | 


1. Tithes (Diſmes, Decime) are the Tenth Part of the Increaſe, 
yearly ariſing from the Profits of Lands, Stocks upon Lands, and the 
Induſtry of the Pariſhioners, payable for the Maintenance of a Pariſh 
Prieſt, by every one that hath Things Titheable, if He cannot ſhew 
a Special Exemption. “ They are an Eccleſiaſtical Inheritance, 
Collateral to the State of the Land, not iſſuing out of it, but Di- 
ſtinct from it. | 1 | 

They are of f Three Kinds, Predial, Perſonal, and Mix'd. Pre- 
dial ( a Predio) Thoſe that immediately ariſe from the Land, either 
by Manurance, or of its own Nature; as Grain of all Sorts, Hay, 
Wood, Fruits, Herbs, Gc. Theſe are Due without Deducting the 
Coſts, and are payable where They ariſe. Perſonal, ſuch as ariſe 
only from the Labour and Induſtry of Man (other than Common 
Day-Labourers) being the 'Tenth of his clear Gains in his Trade 
or Profeſſion, after Charges deducted. | See the 2 & 3 Ed. 6. ch. 1 Jo 
6.7 & 8.] Theſe are paid where they are Due by Cuſtom only; 
but ſcarce paid any where in Eugiaud, unleſs for Mills, or Fiſh 
caught at Sea; and then payable where the Party hears Divine 
Service and receives the Sacraments. Aix'd, 'Thoſe that ariſe not 
from the Ground, but from Cattle and other 'Things, that receive 
their Nouriſhment immediately from ahe Ground, as Colts, Calves, 
Pigs, Wool, Lambs, Milk and Cheeſe from Cows, Chickens or 
Eggs, (5c. and are payable where they ariſe, 

Tithes with Regard to their Falue are alſo Divided into Great 
and Small. Great 'Tithes are Corn, Hay, and Wood. Small Tithes 
are all other Predial 'Tithes —_ Corn, Hay and Wood, as an 

thole 
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thoſe Tithes which are Perſonal and Mix'd. Theſe ſmall Tithes 
ſometimes in the Endowments of Vicars are Comprehended under 
the Word Altaragium, as well as the Profits that ariſe from the A.- 

* 1 Roll. Abr rar. © Cuſtom will make Wood and Hay a {mall Tithe in the En- 

5g 578. dowment of a Vicarage, u or to paſs by the Word 4{taragium. And 

| ; the Ozantity will turn a ſmall Tithe into a great One, if the Pariſh 
is generally ſown with it. And ſome Things may be Great or 
Small Tithes in regard of the Place, as Hops in Gardens are Small 
Tithes, and in Fields may be Great Tithes. 
2. To whom Due. 'The Maintenance of, the Parochial Clergy is 
By the Glebe, which takes in the Houſe, By Offerings, By Tithes. 
All Tithes are Due of Common Right to the Parſon or Rector of 
the Pariſh where They ariſe ; but by Endowment or rufen er 

2 Inſt. 641, They may become Due to the Vicar; and the & Parſon of one Pa- 

N riſh may Preſcribe to have a Portion of Tithes ſeparately and di- 

, vided in the Pariſh of Another; probably becauſe the Lord of the 
Manor had Part of his Eſtate lying in another Pariſh, and Oblig'd 
His 'Tenants to pay Tithes, Oc. to the Church which He built 
within his Manor ; or becauſe of ſome Grant by Parſon, Patron and 
Ordinary. 

If there was Any Land within ſuch Manor or Pariſh, which did 
not hold of the Lord. who built the Church, or was Parcel of the 
Manor which Had no Church built in it, One might pay His 'Tithes 
to Any Church heretofore, eſpecially if it was fo near that He could 
go thither to Hear Divine Service. But this was altered about the 
Year 1200 by the Council of Lateran. 

» 2 Rep. 43> No) Layman at this Day is capable of Tithes, or a Portion of 

| Tithes, but under the Statutes of Diſſolution of Religious Houſes, 
14. or by a Grant made by the Parſon, Patron and Ordinary before the 
Diſabling Statutes; by Vertue whereof 'They may become Tempo- 

ral Inheritances in the Hands of Laymen. 

2 11 Rep. 13, If an ? Impropriator, Parſon or Vicar leaſeth his Glebe Lands, and 

Roll. Abr. does not Grant the Tithes thereof, the Farmer or Tenant, or Under- 

655, © Tenant ſhall pay Tithes to the Impropriator, Parſon or Vicar. And. 

1 Cro. 161. if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 
II Rep. 14. pay the Tithes of it to the Parſon. But if a Parſon purchaſeth 
Lands in the ſame Pariſh whereof He is Parſon, and Leaſeth out 
His 'Tithes, He ſhall pay Tithes to the Farmer of 'Them. 
A Vicar upon a General Endowment ſhall * not pay Tithes of 
b11Rep. 14. His Glebe to the Parſon, if He keeps it in His own Hands. b So if a 
1 Cro. 479, Vicar is endowed of all the ſmall Tithes ariſing within the Pariſh, He 
57% 579 ſhall not have the ſmall Tithes ariſing upon the Glebe Lands of the 
Parſon while They are in his own Hands; otherwiſe if Glebe was 
in the Hands of a Tenant. But if the Endowment had been by 
Expreſs Words of the ſmall Tithes of the Glebe Land of the Par- 
ſonage, the Parſon ſhould pay Tithes to the Vicar, tho' the Glebe 
was in his own Hands. 
If a Pariſhioner ſows his Land, and beforc Severance the Parſon 
dies; the Succeſſor ſhall have the Tithes, and all Profits from the 
Death of the laſt Incumbent. But if the Corn, Gc. is cut Down, the 


. Exccutor 
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* Ficcleſia decimas eccleſie ſolvere non debet. 1 Cro. 479. 
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Executor of the Parſon ſhall have the Tithes, tho the Corn, c. 
was not actually Tithed. 

© Extraparochial 'Tithes (as in ſeveral Foreſts, 65c.) belong to the e 2 Rep. 2, 
King. For the Council of Lateran did not extend to them. [See 44. 
Book 1. chap. 2. and 2G 3 Ed. 6. chap. 13. 6. 3.] 8 — in 


| | Caſe. 
By the 28 H. 8. chap. 11. 1f a Parſon ſows his Glebe and Dies, * Juſt. 546, 


| 647,651,652, 
the Executor ſhall have the Corn ſown by his Teftator. . 


657. 

But he ſhall pay Tithe to the Succeſſor. 3 apy #759 

If the Glebe was in the Hands of a Tenant [at Will, &c.] and the © 
Parſon dies after Severance of the Corn, and before Rent is due; 
neither the Executor or Succeſſor can claim the Rent, but the Te- 
nant may Retain it, and alſo the Crop; unleſs there was a ſpecial 
Covenant that the 'Tenant ſhould pay to the Parſon's Executor pro- 
portionably to the Rent for fo much as He ſhould receive. 


Buy the ſame Statute, Tithes and other Profits ariſing during Fa- 
cancy, belong to the Succeſſor. [See 28 JI. 8. chap. 11. in Title Of 
Eſtates for Life, chap. 1. antea.) 


3. Of what Things Tithes are duc and payable or not, and the 
Manner of paying 'Them where duc. 

Tithes are to be paid of Common Right of ſuch Things only, 
which do yield an © Yearly Increaſe ; and but once in the Year. But F. N. B 
this is to be underſtood where Ciſtom does not over-rule. For by 2 Inſt. 643. 
Cuſtom, a Parſon, (5c. may Have Tithes of ſuch Things, as are not e 
Titheable of Common Right. Things Fere Nature are not Tithe- P20 
able where no one hath Property. But to know what Things are 
Titheable, and what not; and the Manner of paying Tithes where 
Due, will appear from this ſhort Alphabetical TABLE. 


A. 


e AT Maſt, or Pannage, if ſevered and ſold, pay Tithe; f not 2 Inſt. 643: 
| if they Drop, and the Hogs cat them. But if ſevered and given 1 49+ 

to Swine, then the Tenth of the Value thereof is Due. R lod. $52. 

8 Aﬀter-moth (or ſecond Mowth) pays no Tithe unleſs by Cuſtom. 2 Panv. Abr. 
n After-Paſture pays only by Cuſtom : For it is the Remains of _ Mines 

the Graſs before Tithed. 45 | Cont. 1 Roll. 
i Agiſiment (from Giſer, Facere to Lay) is a Feeding of Cattle 7-642: 

upon Paſture Lands, which pay no other Tithe that Year; where 652. 

the Cattle are either taken in for Hire, or not fed for Plow or Pail, 2 Danv. Abr. 

or otherwiſe profitable to the Parſon by the "Tithe of their Milk, 2 Banv. Abr. 

Wool, or Labour. If the Ground is let to a Stranger, the "Tenth 692, 691. 

Part of the Money receiv'd is payable. Otherwiſe Reſpect ought to Cent. F. N. B. 

be had to the Neuber of the Cattle, and Time of their Depaſturing '” 

in that Land. If the Owner eats it all up with unprofitable Cattle, 

the 'Tenth Part of the Value of the Land is payable. But often 

Cuſtom or Preſcription directs the Payment. It they are * Gueſt Cat- u Danv Abr. 

tle (or taken in for Hire) Suit may be Commenced either againſt 613. 

the Occupicr of the Land, or the 85 of the Cattle. n 

„„ 4 1 2 | larly 
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larly againſt the Occupier of the Land. Sometimes a Pariſhioner 
will agiſt till May, Cc. and then Hain the Land; and give the Par- 
ſon the Tithe of the Hay that is Cut, being a Great deal Lei than 
if He had Hained it from the Beginning. Now it ſeems reaſonable, 
That Tithe ought to be paid in Proportion to the Agiſtment, as 
well as Tithe of the Hay that is made. 
© Agreement for Tithes by the Parſon with a Pariſhioner, is good 
for his Time only. 

i 2Cro. 199 T Jlders pay Tithes tho' above Twenty Years Growth, 

A Inſt, 643. m Afþ is Timber, and therefore if above Twenty Years Growth 
is free from Tithe. [| See Mood. 

"2 Inſt, 643. n 4p Trees are exempted, if above Twenty Years Growth, in 
Places where they arc uſed for Timber, 


B, 


Barley. See Grain. 
*11Rep.49 ® Bark, Root and Germins (of what Age ſoever) which Grow 
1 643; upon the Antient Stock, are not 'Titheable, if the 'Tree was 


Timber. 
7 2 Inſt. 655, Þ Barren Land, Heath or Waſte Ground, which is ſo of its own 
656. Nature, (not by Accident, or ill Husbandry) is not Titheable. But 


1 £19:475- when made good by Husbandry, Tithes ſhall not be paid for the firſt 
Seven Years, by the 2 & 3 Ed. 6. chap. 13. Lands gained from the 
Sea, Woodlands converted into Arable, are not within this Statute. 
But Barren Land ſhall, during the Seven Years of Improvement, 
pay ſuch Tithes, as have been accuſtomably paid before, as Wool 
and Lamb. | 

Bawſks. See Headlands. 

"2Danv.Abr. 4 Beech is Titheable; but when uſed for Timber it is exempted 

bi Dimes by the Statute of Sea Cedua, (viz.) 45 Ed. 3. chap. 3. 

r 3 Cro. 404, Bees 'Titheable for their Honey and Wax by the 'Tenth Mea- 

559. B. 41. ſure, not by the 'Tenth Swarm, 

"I Beans. See Grain. 
' 2 Inſt. 643. Birch is Titheable, tho' of Twenty Years Growth, becauſe 
1 Gro. 1. it is not proper for Building. 


r 2 Inft. 651. *® Brick not Titheable. It is of the Subſtance of the Earth, and 
Ero. 1, not an annual Increaſe, . 


* . u Broom ſhall pay Tithe. But if burn'd in the Owner's Houſe 
% es kept for Husbandry within the Pariſh, it may be diſcharg d. And 


ſo it may be Diſcharged by Cuſtom. 


CG. 


*Raym.277. Colces are Titheable, and the 'Tenth is to be taken away * when 
it is weaned, and can live on ſuch Food as the Dam doth. One in 
Seven is uſually paid. If there are Fewer Calves than Ten, Cuſtom 
muſt direct in the Payment; and a Cuſtom for paying the 'Tenth 
Part of the Price for cvery Calf that is Sold, is a good Cuſtom. 

„ Lyndwood The Tithe is to be Y apportion'd by the Month-Rate, if they arc 

Cap. Quoni- engendercd, brought forth and nouriſhed in Different Pariſhes. 

am ur uct Cattle feeding upon Waſtes and Commons where the Bounds of 

Tir De De- the Pariſh are not known, pay Tithe to the Parſon where the 

por 5 | Owner 
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Owner of the Cattle dwelleth, by the 2 c 3 #4. 6. chap. 1 3. 6. 3. 
If they are kept for the * Plough or Pail, they pay no Tithe for * 1 Roll. Abr. 
their Feeding. The Pariſhioner hath the Benefit of their Labour, 646, 647. 
Oxen or Steer, bred or bought, and then Sold, ſhall pay Tithe for 

their Paſture ; and fo for the other fatted Cattle. If they feed one 
Half-Year in one Pariſh, and the other Half in another, the Tithe 

ſhall be equally Divided betwixt the Two Parſons, and ſo pro- 
portionably. See 4giſtment. 

Chalk, or Chalk-Pits, Clay and Coal being Part of the Pree- « , 109, 441. 
hold, and not Annual, pay no Tithe. TON 
Cheeſe is only Titheable where Tithe is not paid of the Milk, » 1 Cro. 609. 
b And is due only by Cuſtom. 1 Roll. Abr. 

Cherry-Trees, if uſed for © Timber in the County (as in Buch- AY 83 
inghamſbire) are Diſcharged. Otherwiſe not. E 

4 Chicken not 'Titheable, where 'Tithe Eggs are paid. 4 Roll. Abr. 

Colts are Titheable in the ſame Manner as Calves. See Cates, 4 

© Conies Titheable only by Cuſtom for thoſe that are Sold, but *:Danv.Abr. 
not for Thoſe ſpent in the Houſe. | Tir. Diſmes 

Corn Titheable. And the * Pariſhioners of Common Right ought 8 Abr 
to cut down the Corn, prepare it, and bind up the Wheat-Sheaves, 644. 
And if the Pariſhioner will not? ſow his Land, the Parſon may have 75 — 
his Action againſt him for his Due. [O. for the Caſe cited, gig. 5 
2 Ventr. 48. does not warrant this.] Sce Grain. 

Cows pay no Tithe for their Paſturage, if they yield Milk. 


D. 


b Deer not Titheable (becauſe they are Rræ Nature) without v 2 Inf. 651; 
Cuſtom. | 

i Dotards, or old decay'd Trees, having been once Privileged as i 11 Rep. 49, 
Sylva Cædua, ſhall not pay Tithes, tho' cut down for Fire. See d. uy 4 

* Doves kept in a Dove-houſe Titheable. If ſpent in the Houſe « Vents, P 


not 'Tithcable of Common Right. See Pidgcons. 


E. 
a Fegs are Titheable when Tithe is not paid for Chicken, or ' 1 Noll Abr. 
when the Young are not paid in Kind. 642. 


m En being Timber is Diſcharged by the Statute of Sylva Cadna. w 2 Inſt. 643. 
But not if under Twenty Years Growth. | 


F. 


n Fulloco Ground is not Titheable, becauſe it improves the Land “Roll. Abr. 
by lying Freſh. But if it be kept Fallow beyond the Courſe of Huſ- 35 
bandry to the Prejudice of the Parſon, the Parſon ought to have 
Tithes of the Land. | 

2 Fern not Titheable. o 2 Inſt. 652, 

Fenns being Drained, not privileged as Barren Land, by the 2 G 
3 Ed. 6. chap. 13. 

P Fiſh taken in the Sca Titheable by Cuſtom in Money, after ::Danv ate. 
Coſts deducted; becauſe a Perſonal Tithe. Fiſh in Ponds and Rivers Tit. Diimes 
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q 1 Roll. Abr. 


Dr. & Stud, 


2 Inſt, 621, 


 ſ,Danv.Abr. 
Tit. Diſmes 


© 1 Roll Abr. 


a 2 Inſt. 651. 


*2Danv.Abr. 
Jit. Dilmes 


encloſed (not Common Rivers) ought to be ſet forth as a Predial 
"Tithe in Kind. Fiſh in Common Rivers Titheable only by Cuſtom. 
Flax is a ſmall Tithe, tho' ſown in large Fields; and every Acre 
of Hemp or Flax ſown, ſhall pay yearly Five Shillings for Tithe; 
and no more; and fo proportionably for more or leſs Ground, ac- 
cording 7 the 11 & 12 . 3. ch. 16, [See 6 Ann. ch. 28. 1 Georg. 1. 
chap. 26. 
8 See Mol. 5 
4 Foreſt (tho' in a Pariſh) ſhall pay no Tithes while in the Hands 
of the King. But a Foreſt within a Pariſh in the Hands of a Subject 
ſhall pay Tithes. And if a Foreſt be Diſafforeſted, and within a Pa- 
riſh, it ſhall pay Tithe. 
Fowls, as Hens, Geeſe, Ducks, are to pay Tithes either in Eggs 
or the Young, according to Cuſtom, but not in both. Sec Turkeys, 
oft. 
rn Fruit, as Apples, Pears, Plums, Cherries, &c. is due in Kind 
when Gathered. If Sold on the Trees, the Vendee or Buyer pays 
the Tithe. | | 
Fruit-Trees Cut down and Sold, pay no Tithe, if they have paid 
Tithe Fruit that Year, before they were Cut down and Sold. 
Fuel, if ſpent in the Pariſhioner's Houſe, not 'Titheable. See Mood. 
Furzes, if Sold, pay Tithe. But if uſed for Fuel in the Houſe, 
or to make Pens for Sheep by the Husbandman, otherwiſe, 


G. 


Gardens are Titheable as other Lands, and therefore Tithe in 
Kind is Due for all Herbs and Plants, as Par/ly, Sage, Cabbage, 


Turneps, Saffron, IVoad, &c. But Money is uſually paid by Cuſtom 
or Agreement, | 


Geeſe. See Fowl. | 

Grain, (as heat, Barley, Beans, &c.) ſowed is Titheable accord- 
ing to the Cuſtom of the Place; and is commonly Tithed by the 
Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not 
otherwiſe. The Parſon, or his Servant may come upon the Land, 
to ſce the Tithes ſet forth, and to carry them away. f If Corn, Ge. 
is Sold ſtanding, the Vendee or Buyer ſhall pay the 'Tithe. But if 
Sold after Severance, the Vendor, or Seller muſt pay it. 

t Graſs mowed is 'Tithcable by Payment of the Tenth Cock. But 
the Manner of 'Tithing is Governed by Cuſtom. As to Graſs ſtanding, 
ſee Agiſtinent, ante. If cut down and carried away in Swaths with- 
out Fraud, for neceſſary Suſtenance of Plough- Cattle, (Cart-Horſes 
being included under that Term) having otherwiſe not ſuſficient to 
feed them, no Tithe is Due. | 

u Gravel being of the Subſtance of the Earth, and not Annually 
Increaſing, yields no Tithe. 


H. 


* Hazle, Holly, VWillow, Maple, TP hite-thorn, &c. regularly 
'Titheable, tho' of Twenty Years Growth; unleſs They are uſed 
for Building by the Cuſtom of the Country. 


5 Hay 


Ch. 2. 
Hay is Titheable by the Payment of the Tenth Cock, and (if the 
Cuſtom is not otherwiſe) the Pariſhioner ſhall make the Graſs 
Cocks into Hay for the Parſon's "Tithe. But if the Pariſhioner is 
not obliged to make the Tithe into Hay, he may leave it in Graſs 
Cocks or Swaths, as the Cuſtom is, and the Parſon muſt make bis 
Graſs into Hay; and He may do it on the Y Lands in which it Grew, “ Roll Abr. 
and go over the Land of the Pariſhioner in the Way to make it. 643, 647. 
[See 2& 3 Ed. 6. chap. 13.] If the Cuſtom is to ⁊ Meaſure out the Hob. 259. 
'Tenth Part of the Graſs that Grows on the Land, the Cuſtom is 
Good. And if Meadow Ground is ſo Rich, that there are two 
Crops of Hay in One Year, the Parſon ſhall have 'Tithe of Both. 
[See Afrermoceth.) Alſo Tithe ſhall be paid of Hay made of Graſs 
growing in * Orchards. It is no good Þ Modu, That the Pariſhio- ? 21"f 652. 
ner having ſpent Ali his Hay upon the Beaſts of the Plow, that 5 es 
therefore He ſhould be Free from Payment of 'Tithe Hay. 
'©  Headlands not Titheable, if only large enough for Turning 2 Inf. 652. 
the Plow. Therefore of larger Headlands 'Fithe is payable. 3 
Heath. See Barren Land. My 
Hearth Peny, or Smoke Peny, ſeems to be a Payment for Wood 
burn'd ir: the Houſe. 
_ Hemp. See Flax. 815 | 
Herbage is 'Titheable for Barren Cattle kept for Sale, which yield 
no Profit to the Parſon. | | 
4 Herbage of Ground whereon Corn has grown the ſame Year, * = Inft. 658, 
and whereof Tithe has been paid the ſame Year, is not 'Tithcable. 
Holly. See Hasle. 5 
Homey. Sec Bees. era 
Hops pay Tithe by the Poll or Meaſure; and the Tenth may be 
ſet out after they are pick d, and before they are © Dried. But the * 1 Roll Abr. 
Hop-Poles are not Titheable. There can be no Modus for Hops, * 
becauſe lately come into England. da. 
Horſes. See Agiſtment. | 
f Houſes do not pay Tithes of Common Right. But a Modus t 11 Rey. 16, 
may be paid for Houſes, in Lieu of the 'Tithe of the Land, upon 2 Inſt. 659, 
which the Houſes are Built, and may be ſued for in the Eccleſiaſti- fed. 10 
cal Court. [See the 27 H. 8. chap. 12. 23 Car. 2. chap. 15. For : 
'Tithes of Houſes in London.] A great many Cities and Boroughs 
have a Cuſtom to pay a Modus for their Houſes, [See the 2 & 3 


Ed. 6. chap. 13.] 
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K. 
Kids arc Titheable as Calves. Soo Calres. 


| L. 


Lamb is Titheable in the fame Manner as Calves. See Calne, 
8 If they are payable at a certain Day, and the Pariſhioner ſells all 5 1 Roll Abr. 
his Lambs before the Day, to deccive the Parſon, it is Fraud, and He 9 
ſhall pay the Value. If they are Yeaned in another Pariſh, and do 
not tarry there Thirty Days or more, no Tithe due for them to the 
Parſon of that Place. ' ® A Cuſtom to pay a Half-peny for every“ Lyndwood 
| Lamb on. 
3 Cro. 403. 
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Lamb under Seven, and if there be Seven, then the Parſon to have 
the ſeventh Lamb, paying Three Halft-pence, c. is Good. 
iz Inft, 651, i Lead is only payable by Cuſtom; for it is of the Subſtance of 
the Earth. 
Lime 'Titheable only by Cuſtom, as Lead. 
x Dr. & Stud, k Loß pings are 'Titheable, except of Timber Trees, the Branches 
Dial.2.ch.55. being then Privileged with the Body, according to the Statute of 
1 P45. Sylva Cedua. If the Trees were uſually loppd, the Age of the 
043 . 7 7 \ 5 2 . 
Loppings is not material. Tho' they were cut before within 'T'wen- 
ty Years, yet they ſtill continue Privileg d. See Mood. 


M. 


Maple. See Hazle. 
Maſt of Oak or Beach. See Acorns. 
1 2Danv.Abr. 1 Milk is Titheable, when Tithe is not paid of Cheeſe, all the 
Tir. Diſmes, Year, unleſs Cuſtom over-rules. And it is to be paid to the Parſon 
2922 of that Pariſh for that Time where the Cows feed, at every Tenth 
Meal, not by the Tenth Part of every Meal, by Reaſon of the Trou— 
ble that would ariſe in Collecting ſuch ſmall Parcels. It muſt be 
brought to the Houſe of the Parſon or Vicar, [O.] unleſs there is a 
Cuſtom to bring it to the Church-porch, Gc. In which Particular this 
"Tithe differs from all others, which muſt be fetch'd by the Receiver. 


Dany ce. m III, are of two Sorts, Corn-Mills, or Mills for other Uſes, as 


590. Paper-Mills, Fulling-Mills, Iron-Mills, &c. Corn- Mills, driven by 


Wind or Water, pay the 'Tenth 'Toll-Diſh to the Parſon of the Pariſh 
where the Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſtom. 


» luſt. 6:1. All Corn- Mills, not erected n before the 9 Ed. 2. chap. 5. are Tithe- 


able. But if it can be proved, that the Mill was erected before the 
Memory of Man, and that it never paid Tithe, the Law will pre- 
ſume it to be ſuch an Antient Mill as is within that Statute. But it 
is ſaid, That the Tenth Toll-Diſh is no where paid, and that it is 
only a Perſonal Tithe, and muſt be paid, with Deduction of Coſts, 
where the Miller dwells and hears Divine Service. Por a Miller 
is of an Art and Faculty. [See the 2 Ed. 6. chap. 13.] 
If one pays Tithe for his Corn, and after Grinds the ſame at a 
© 2Inft. 621, Mill in the ſame Pariſh, no 'Tithe for o Meal. 
N Bz. Mines arc only chargeable by Cuſtom. For they are of the 
8 RES. Subſtance of the Earth, and not an Annual Increaſe. 
| Modus. Sce ho may be Diſcharged from the Payment of Tithes, 
intra. 
2 2 Inſt. 491. 4 Mortuaries, or CoarſePreſcnts, are not Tithes, yet they were 
given for Recompence of Perſona] Tithes and Offerings not paid 
thro' Ignorance, Negligence or Fraud, in the Life-time of the Pa- 
riſhioner, as the Beſt Horſe, Gc. They are Due by Cuſtom only, 
and are now ſettled to be paid in Moncy ; for 


By the 21 H. S. chap. 6. Where Mortuaries are Due by Cuſtom, Hl. 
that Dieth poſſeſſed of Moveable Goods to the Value of Forty Pounds 
and Upwards (his Debrs firſt paid) 775 Ten Shilliugs; He that Die, 
poſſeſſed of Goods to the Value of Thirty Pounds, and under Forty 
Pounds, pays Six Shillings and Eight Pence; Dying poſſeſſed of 

5 Crood.s 


* 


Ch. 2. Laws of England. 


Goods to the Value of Six Pounds Thirte en Shillings and Four 
Pence, and under Thirty Pounds, «x. 1 hrce Shillings and Four 
Pence. Goods under & Pounds Thirteen Shillings yield no Mor- 
tuary. No Mortuary is to be paid by any Feme Covert, Child, 
Perſon not keeping Houſe, IVay-farins Man, One not Neſiding in 
the Place where He Happens to Die; for his Mortuary ſhall be paid 
in the Place where He Pal find His moſt Abode. [ Sce the 12 . 
Se Il. 2. chap. 6. For taking away Mortuaries within the Dioceſe 
of Bangor, Landaff, St. Davias and St. 4ſaph, and Giving a Re- 
compence to the Reſpective Biſhops, Cc. ] 
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N. 


r Nag, or Riding Nag, kept only for the Maſter to Ride on, pays * 1 Roll. Abr 
no Tithe for Paſturage. But ſome inſiſt, that if no Tithes are to 841, 642. 
be paid for its Paſturing, the Nag ought to be rode By the Maſter 
only about his Concerns of Husbandry. Exe 

\ Nurſeries ſhall pay Tithes, if the Owner Digs them up, and * 2 Dany. &e; 
makes Profit of them, and ſells them into another Pariſh ; or if the 385, 614. 
Owner pulls them up, He pays 'Tithes. But if the Owner ſells them 
ſanding, and the Vendee pulls them up, He ſhall pay the Tithe. 


O. 


t Oak, together with / and Elm, is Privileged as Timber from ea Dany.&6; 
paying Tithe by the Statute of Sea Cædua, if of or above Twen- 389. 
ty Years Growth. Oaks under Twenty Years Growth, which may 
be 'Vimber, are alſo Privileged. And tho they become Dry and 
Rotten, and not fit for Timber, they ſhall pay no "Tithe if they 
were once Privileged. | 

Oblations, Oboentions, Offerings, u (one and the ſame Thing, «= 11 nep.16 
tho' Obvention is the largeit Vord) are in the Nature of 'Tithes, 2 Inſt. 659, 
Oferings are reckoned amongſt Perſonal Tithes, and ſuch as ariſe *** 
from the Labour and Induſtry of the Pariſhioner, payable according 
to Cuſtom to the Parſon or Vicar, either Occaſionally at Sacraments, 
Marriages, Burials, Churching of Women; or at Conſtant ſtated 
Times, as at Eaſter, &c. They are to be paid to the Parſon of the 
Pariſh where the Party Dwells. [See the 263 Ed. 6. chap. 13. 

10. 

, 1 1 pay Tithe of Fruit. And if the Soil of an Orchard „ lugt 652; 
is ſown with any Kind of Grain, the Parſon ſhall have Tithe of | 
the Fruit-Trees and of the Grain, as alſo of the Graſs; for they 
are of ſeveral and diſtin& Kinds. If one cuts down Trees which 
have born Fruit, whereof Tithe has been paid that Year, no Tithe » 2 Inf. 621, 
ſhall be paid of the Y Faggots or Billets of the Trees. . 


P; 


Park pays Tithe for the Deer, and for the Herbage by Cuſtom. If 
converted into "Tillage, it ſhall pay Tithe in Kind. [See ho may 
be Diſcharged from the Payment of Tithes, poſt.] 
* Partridges and Pheaſants, being Feræ Nature, yield no Tithe :: Danv.&c. 
of Eggs or Young, And tho they are Tame and kept in a Place 53: 
Z cncloſed, 
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encloſed, and lay Eggs, and Hatch young Ones, yet they pay no 
Tithe. 

Paſture. See Agiſtment. 
„Noll. Abr. © Peaſe gatherd for Sale, or to feed Hogs, are Titheable; but 


647+ not Green Peaſe to eat in the Houſe. 
Penſion. [See How Mortuaries and Penſions may be Recovered, 
intra.) 


b > Danv. e. b Pjdgeons ought to pay Tithe, if they are Sold and not ſpent in 
583, 93,597 the Houfe. This is alſo True if they Lodge in Holes about a Houſe, 
as well as in a Dove-Houſe. But by Cuſtom Pidgeons ſpent in the 

Houſe may be Titheable, tho' not of Common Right. 
Pigs are Titheable as Calves, as ſoon as they are Weaned, and 
can live without the Dam. Uſually when Three Weeks Old. See 


| Calves. 
1 Noll. Abr. © Pits and Quarries pay no Tithe. 
637 Plants. See Nurſeries. 


a 1Lev. 199, 4 Pollards of Fifty Years Growth, when fell'd, pay 'Tithe. e Pol- 


< Plowd.470. Jards arc Trees uſually Lopp'd, and therefore diſtinguiſh'd from 
'Timber-'Trecs. 


R. 
F 2 Inſt. 6522 f Raſings are not Titheable of Common Right; but this is to be 
2 — c. underſtood of Rakings involuntarily, not frudulently, ſcattered. 
a Rate-Tithe is a Payment by Cuſtom for feeding of Sheep, Gc. 
s 2Danv.&c. 8 Roots not Titheable, unleſs by Cuſtom, if the Wood paid Tithe; 


$35, 389. becauſe they do not renew annually. Roots of Timber Trees of 


what Age ſoever are exempted, as Parcel of the Inheritance. And 
ſo the Germins that grow of the Roots. 


8. 


b 1 Cro. 467. h Saffron is a Predial and Small Tithe, and is Titheable, tho 
gathered but once in Three Years. 
Salt not Titheable but by Cuſtom only. 


- 7 Roll.Abr. i Sheep are Titheable for Lamb and Mool. [See Lamb and 
42, 647. 


3 0 37. Mool.] If killed and eaten in the Houſe, no Tithe is to be paid for 


their Feeding. ä 
k 2 Inſt. 651. k Saté is not Titheable of Common Right, but only by Cuſtom, 
1 2 Inſt. 6522 Stubbe pays no Tithe, becauſe this is only Part of the Half, 


upon which the Cors (which was Tithed before) did grow. 
Sylva Cadud. Sce bod. 


T. 
Tares or Fetches, and other Coarſe Grain, pay Tithe. But if 
1 Cro. 139. they arc cut down m Green, and given to the Cattle of the Plough, 
no Tithe ſhall be paid of them, if there is no ſufficient Paſture in 
the Pariſh for the Cattle that pay "Tithe, - 
„ 2 Inſt. 653. un Tile is not Titheable, being of the Subſtance of the Earth and 
no Annual Increaſe. 
| Trees. See Nurſeries. 
o Ibid, © 2 Turf is Tithe- free, as Pait of the Frechold. 2 
8 P Tu- 
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P Turkeys and their Eggs are ſaid to be exempt from Tithe, be- ? 2Daur.&c. 
cauſe Fere Nature. Ouere. 583. 


U. 


Veniſon. See Deer. 

1 Underwood is Titheable, and the Tithe ſhall be paid of Lu- 3 » laſt 642. 
derwood digged up by the Roots. If Underwood is Sold ſtanding, 
the Tithe ſhall be paid by the Buyer. | 


W. 


Varren. Sce Comes. 
Waſte, where Cattle feed, pays Tithe. And, 


By the 2 Ed. 6. chap. 13. f. 3. The Tithe of Cattle feedins on 
large Waſtes, where the Pariſh is not certainly known, ſhall pay Tithe 
7 _ — of the Pariſh, in which the Qwner of the Cattle 

oe deovell. 


ax. See Bees. 
Wheat. See Grain. 


r J/illoughs ought to pay Tithe, if not uſed for Timber. r 2 Inſt. 642, 
Moad growing in the Nature of an Herb, is a Predial and Small fh _ « 
Tithe. 2 Dany. &Cc. 


Mood is Tithcable, becauſe it is of Annual Growth, tho' the Tithe 594- 
is not of Annual Payment. It is a Predial and Great Tithe, due of 
Common Right, * tho' ſome ſay it is due by Cuſtom only. But be- Dr. & Stud. 
tween Parſon and Vicar, either by Vertue of the Endowment, or by wy rnghdg 
Preſcription, it has ſometimes been Conſtrued to be a Small Tithe, * 
and to belong to the Vicar. 

It may be Diſcharged of Tithe. 1. With Regard to the u Age, as * 2 Inft. 642, 
Timber of or above Twenty Years Growth, by the Statute of Sylva $43: $44 
Cædua, 45 Ed. 3. chap. 3. Some have affirmed it may be diſcharged &c. W 
if under Twenty Years Growth, if it is or may be Timber. 2. With 
Regard to the Le it is put to, as for the Owner's Firing in a Houſe 
of * Husbandry, or to burn Brick to repair the Houſe; or for Hedg- * 2 Int. 652. 
ing and Fencing the Eſtate in the ſame Pariſh ; unleſs that it is! Ventr 75: 
'Titheable by Cuſtom. 3. With Reſpect to the Place of its Growth, 
as in the Mild or J/ealds (Sylva, the Woody Part) of Kent and 
Suſſex, it 1s Diſcharged by Preſcription. For a Y County may Pre- Dr. & Stud. 
ſcribe to be quit of the Tihte Wood, or any other Tithe, but a * py34g 
Town cannot. 2 laſt. 645. 

z When it is Titheable, it is ſet out while ſtanding by the Tenth : Hob. 250. 
Acre, Pole or Perch, or when cut down, by the Tenth Faggot or 
Billet, as the Cuſtom has beep. If He that ſells the Wood doth not 
ſet out the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 
chap. 13. and the Parſon may * ſue either the Buyer or the Seller by 2Danv.614, 
the Spiritual Law; but the Buyer only by Common Law. But Kc. 
Quære, For perhaps the Vendee may not be known. Roll. Abr. 

Mool is a mix d and ſmall Tithe. All agree that it is Titheable of 2 
Common Right, when it is Clip'd. It is due and payable of Sheep; Se eg 
b kill'd and ſpent in the Houſe, of © Rotten Sheep which Die, of 645,646,649. 
| | | 3 ; Neck- 2 Inſt. 652. 
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21 Roll. Abr. 


642. 


1 Roll. Abr. 
648. 


f Lynd wood 
cap. Quoni- 
am Propter. 
cap. Quoni- 
am Audivi- 
mus. 


5 Lyndwood 


cap. Quoni- 
am Propter. 


verb Decima 


Lanes. 


„ 2 Inſt, 662. 


2 Inſt. 648. 


Neck-wool cut off for the Benefit of the Wool (not if it is to preſerve 
the Sheep from Vermin, nor of Locks of Wool) becauſe otherwiſe 
there might be Fraud, or an Opportunity of Spoiling the Fleece un- 
der the Pretence of Neck-ſhearings; of the Wool of Lambs 4 ſhorn 
at Midſummer, tho Tithe was paid of the Lambs at Mar- Tide; for 
this is a new Increaſe. One Fleece in Seven is often paid inſtead of 
One in Ten. If there is under Ten © Pounds of Wool at the Shearing 


Time, a Reaſonable Conſideration ſhall be paid; becauſe being Due 


of Common Right, a Modus in non Decimando cannot be allowed. 
So if Leſs than Ten Fleeces, they ſhall be Divided into Ten Parts, 
or an Allowance otherwiſe made. If Sheep are f removed from one 
Pariſh to another between the Times of Shearing, each Parſon muſt 
have Tithe pro Rata. But for Feeding under Thirty Days, no Rate- 
Tithe is to be paid. Likewiſe, If Sheep Feed all the Year in one Pa- 
riſh, and Couch in another, the Tithe ſhall be equally divided be- 
twixt the Parſons. If Sheep are brought from one Pariſh, to be ſhorn 
in another, where they were not before, the 'Tithe is payable to the 
Parſon of the Pariſh whence they came, if the Pariſh is known; 
otherwiſe the whole Tithe is payable where they are ſhorn. Laſtly, 
8 If a Son or Daughter have tive or fix Sheep in the Father's Flock, 
the; Father ſhall pay Tithe for Them with the Reſt, if he takes 
the Profits of them to his own Uſe. [Sec Degg's Parſons Counſel- 
lor, Part 2. chap. 5.] 

In a Word, it is to be obſerved, That the Manner of Payment of 
Tithes is for the moſt Part Governed by the Cuſtom of every Pariſh. 
[See Biſhop Gibſor's Codex Fur. Eccleſ. Angl. pag. 706, &c.] 

3. How Tithes may be Recovered; As alſo how Mortuaries and 
Penſions may be Recovered. | 


By Articuli Cleri or the 9 Ed. 2. chap. 2. If Debate ariſe upon the 
Right of Tithes (having its Original from the Right of the Patro- 
nage) and the Quantity of the ſame Tithes amounts to a Fourth 
Part of the Goods of the Church, The King's Prohibition will Lie 
to the Spiritual Court, and the Right muſt be tried at Common Law. 
See Indicavit in the Catalogue of Writs, Book 4. chap. 4. 

By the 27 Hl. 8. chap. 20. Fa Fudge of an Hccleſiaſtical Court 
makes Complaint to two Fuſtices of the Peace (One Quorum) of any 
Contumacy or Miſdemeanor committed by a Defendant in any Suit 
depending for Tithes, Offerings, and other Duties of the Church ; 
the ſaid Fuſtices ſhall commit ſuch Defendant to Priſon, there to re- 
main without Bail, till He finds ſufficient Surety to be bound by Re- 
cognigance, or otherwiſe, to give due Obedience to the Proceſs, De- 
crees and Sentences of the ſaid Eccleſiaſtical Court. 


This Act extends to h Predial, Perſonal, and Mix'd Tithes, but 
to Eccleſiaſtical Perſons, and their Farmers only, and out of the City 
of London. It does not extend to give Remedy to Lay Impro- 
priators. Therefore for the Relief of i Impropriators and Laymen 
that had Right to Tithes afterwards upon the Diſſolution of Mo- 
naſteries, Gc. It is enacted. | 


By the 32 H. 8. chap. 7. That if Tithes and Offerings are not ſet 
out and paid, the Party Grieved, Eccleſiaſtical or Lay, and their 
p | Far- 
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Farmers, may convene Him that Detains them before the Ecclefia- 
ſtical Fudge, &c. | 
But all Perſons that are diſſeiſed, or kept from their lawful In- 
heritance, Preehold, Term, Right, or Intereſt in any Parſonage, Vi- 
carage, Penſion, Tithes, Oblations, or other Eccleſiaſtical or Spiri- 
tual Profit, which are made Temporal, and abide in Temporal Hand, 
to lay Uſes by Law, may have like Remedy in the Temporal Courts, 
as for other Lands and Tenements. 
This Act does not extend to the City of London, or Suburbs thereof. 


Note, That the former Part of this Act does only extend to Tithes 
and Offerings, not to other Church Duties. But this Statute gives 
Remedy in the Temporal Courts to Lay-men, not only for Tithes 
and Offerings, but for any Eccleſiaſtical or Spiritual Profit, where the 
Owner is k Difleiſed, or otherwiſe put from the ſame. Yet the + 1 Inſt, 159. 
Owner may ſue for the Subſtraction of the ſame in the Eccleſiaſti- 2 
cal Courts, or at the Common Law, at his Election. For the Suit 641. * 
here is commenced againſt them that ought to pay the Tithes, and 2 Rep44,43 
not againſt Thoſe that were wrongful Takcrs of them. 

Note alſo, That by this Statute the Party cannot be compell'd in 
the Eccleſiaſtical Court, to give Security for his Obedience, but on- 
ly to the Definitive Sentence, and that the Security muſt be by 
Two Sureties. Whereas by the 27 H. S. chap. 20. beforementioned, 
Surety may be demanded: by Ecclefiaſtical Perſons and their Te- 
nants, upon Contumacy in any Part of the Proccedings; and one 


Surety ſufficeth. 
By the 2 & 3 Ed. 6. chap. 13. ! Remedy is given both to Lay and ' «1a 648, 


Eccleſiaſtical Perſons for Predial, Perſonal, aud Mix d Tithes. For $6: 
it is Enatted, to ſupply former Defects, That every Subject? ſhall 
without Fraud yield and pay all Predial Tithes in Kind, As hath 
of Right been Yielded and Paid within Forty Tears before the ma- 
king of this Ai, or Of Right and Cuſtom ought to have been paid. 
Aud if any carries away ſuch Tithes, before he hath juſtly Divided 
and ſet forth the (ame, or otherwiſe agreed for them with the Par- 
ſon, &c. or Farmer thereof, He ſhall forfeit Treble Value of the 


Tithes ſo taken away. 


in The Senſe of theſe Words, 4s hath of Right been yielded, re- „2 loft. 659, 
lates to Tithes in Kind yielded within forty Years. And the Words 
Of Right and Cuſtom ought, &c. relate to a Rightful Cuſtom, De 
modo Decimandi ; which ought to be paid. 
If the Tithes are ſet out and ſevered from the Nine Parts by the 
Owner, they are become Lay Chattels; inſomuch, That if after the 
Severance they are carried away by a n Stranger, the Remedy againſt a 1 cro 603. 
the Stranger is in the 'Temporal Courts for Treble the Value. If the 
Owner ? of the Land carries them away after Severance, this is no , 1 
ſetting forth. | 649. 8 
Obſerve, that the Treble Damages are to be recovered in the 
Temporal Courts by Action of Debt; for the Treble Damages are 
given Generally, not limiting where to be recovered ; and that the 
Forfeiture is to be given to the Party P Grieved, not to the King; 1 Inf. 159 a. 
tho' it is not given to any Perſon in Certain by the Statute, But the omg 612, 
Os For- 4 Inſt. 84. 
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Forfeiture cannot be claimed of Exccutors, becauſe the Wrong was 
Perſonal, and it was a Perſonal Contempt of the Statute. 


It is enacted alſo by the ſaid Statute of the 2 & 3 Ed. 6. That at 
all Times, and as often as the Predial Tithes ſhall be due at the Ti- 
thing Time of the ſame, it ſhall be lawful for the Parſon, &c. or his 
Deputy or Servant to View and ſee the Tithe ff ſet forth, and 
the ſame quietly to take and carry away. And if any Perſon carry 

away his Corn, Hay, &c. before the Tithe is ſet forth, or willingly 
withdraw his Tithes of the ſame, or do ſtop or let the Owner thereof, 
or His Deputy or Servant, to view and carry away the Tithes, to the 
Loſs or Hurt of the ſame ; then upon due Proof before a Spiritual 
1 Judge, the Party ſhall pay Double the Value of the Tithes, beſides 
| Coſts of Suit, and may be excommunicated, &c. 


1 Note, Theſe two Clauſes of the Statute extend to Predial Tithes 
it only, and give Remedy as well to Laity as Clergy. Mixt and Per- 

ſonal Tithes are provided for in a Clauſe afterwards. 
42 Dany.&c. The Laws of the 1 Church oblige the Owner of the Corn, Hay, 
595: &c. to give Notice to the Parſon, &c. But by Common Law ſuch No- 
s Vent, 4. f 

tice is not Neceſſary; and the Statute gives the Parſon, &c. only a 

Right of ſeeing the Tithes ſet out; but does not oblige to Notice. 

The Double Value to be recovered in the Ecclefiaſtical Court, is 

13 Rep. 24- r equivalent to the Treble Forfeiture to be recovered in the Tempo- 
_ 22: ral Courts; becauſe one may ſue in the Eccleſiaſtical Court for the 
651. Tithes themſelves; i. e. a Recompence for them, and have moreover 
| ! 2 Inſt. 651+ the Double Value. * So that the Suit in the Eccleſiaſtical Court is 
4 more advantagious than the Suit for the Treble Forfeiture in the 
1 "Temporal Courts; becauſe in the 'Temporal Courts He ſhall recover 
no Coſts, as he may in the Eccleſiaſtical Court with the Tithes them- 
ſelves, and a Double Value, But then it is to be conſidered, That tho 
the Plaintiff is caſt in the Temporal Courts, He ſhall pay no Coſts 


to the Defendant, as He may in the Eccleſiaſtical Court. But now 


By the 8 & 9 W. z. chap. 11. Coſts are given with the Treble Va- 
lue in the Temporal Courts, where the ſingle Value or Damage found 
by the Fury ſhall not exceed twenty Nobles. And by this Statute the 
5% 1 ſhall recover his Coſts. [See the 7 8 V. z. chap. 34. 

oft. 
F Again, By the 2 & 3 Ed. 6. chap. 13. Small Tithes, Offerings, 
Mortuaries, Penſions, Synodals, Proxies, &c. and Perſonal Tithes 
may be ſued for in the Ecclefiaſtical Courts. But for Perſonal Tithes, 
&c. the Ordinary cannot Examiue the Party upon Oath. Offerings 


are to be yearly paid to the Parſon of the Pariſh where One does 
Devell or Abide. 


Note, 'That the taking away of the Oath to Prove that Perſonal 
Tithes are due, has render'd the Recovery of Perſonal 'Tithes almoſt 
impracticable. And this ſeems to be the Reaſon why they are 

not now Demanded or Paid, as formerly. 
2 Inſt. 652 This Act ſeems to extend to Predial and Perſonal Tithes only; 
but as It rehearſeth the 27 H. 8. chap. 20. and the 32 H. 8. chap. 7. 
which extends to all Kinds of Tithes, it includes it Tithes alſo. 


1 See 
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| [See in the ſaid Act of Ed. 6. concerning a Sugeſtion for a Pro- 
hibition, and Coſts for Want of Proof of the Suggeſtion within Six 
Months Oc. Alſo the 2 Inft. 611, 662. And fee the Expolition of 
this Statute, 2 Iuſt. 648, &c. and fee concerning Mortuaries and 
Penſions, infra] 


Ny the 7 & 8 V. 3. chap. 6. Small Tithes of or under the early 
 Falue of Forty Shillings from any one Perſon, may be recovered 
within Twenty Days after Demand, and within two Nears after 
Due, before Two Fuſtices of the Peace not intereſted in the Tithes; 
eoho may ſummon the Party in Writing, and after Appearance, 
or in Default thereof, Determine the Caſe in IWriting, with Coſts 
not exceeding Ten Shillings againſt the Plaimiff or Defendant ; 
tit h Liberty of Appeal to the Quarter- Seſſions, whoſe Fudament 
ſhall be Final, unleſs the Title of ſuch Tithes be in Oueſtion. The 
Juſtices in this Caſe have Power to Adminiſter an Oath to Ji it- 
nefſes; and to Levy the Money adjudged by Diſtreſs, upon Refuſal 
Ten Days after Notice, &. And this Judgment ſball be enrolled 
by the Complainant, &c. not to be Removed by Certiorari, &c. Bui 
if the Defendant inſiſts upon a Modus, and gives Security to pay 
Cofts and Damages in the Courts above, the Juſtices ſhall not 
proceed. 


This Act is intituled, An Act for the more eaſy Recovery of ſmall 
Tithes. But in the Body of the Act, Oblations, Offerings, Obven- 
tions, and Compoſitions too arc included. [Sce where a Modus may 
be Recovered in Court Chriſtian, izfra, Of Preſcription In modo 
Decimaudi. 


But this Statute does not Extend to the City of London, or to any 
other Corporation, ehere the Tithes are ſettibd by Act of Parliament. 

By the 7 & 8 W. z. chap. 34. Quakers refuſing to pay Great or 
Small Tzthes, or to pay Church-Rates, may upon Complaint to the 
Two next Juſtices of the Peace (not intereſted in the Tithes) be 
convend by IParrant under their Hands and Seals; who ſhall Ex- 
amine IWitnefſes upon Oath, and by Order under their Hands and 
Seals Direct Payment, and Determine in all Caſes of or under 
Ten Pounds. And any one of the ſaid Juſtices may levy the Mo- 
rey ſo ordered By Diſtreſs and Sale of the Offender's Goods. But 
any Perſon finding Himſelf aggrieved may Appeal to the next Oyar- 
ter- Se ſſions, and the Fuſtices then preſent may finally Determine 
the Matter with Coſts againſt the Appellant, to be levied by Diſtreſi 
and Sale of his Goods. And the Canfe cannot be removed by Cer- 
tiorari, z-2leſs the Title of the Tithes comes in Oneftion. Provided, 
Appeal be made, no Tarrant of Diftreſs hall be Granted, til the 
Appeal is Determind. 

By the 1 Georg. 1. chap. 6. The Ac of the 5 & S W. 3. chap. 34. 
is made Perpctnal, and that Act is extended to the Recotery oy 
any Right or $:iperd belong ins to the Church, &c. or to any CHurch— 
Rates, with Coſts not exceeding Ten Shillings. 


Concerning Mortuaries and Penſions. See Mortuarics in the ti: 
thing Table, arte, and of Penſions, Poſt. 4 
7 
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By the Statute of Circumſpecte agatis, or the 13 Ed. 1. A Mor- 
tuary and a Penſion may be recovered in the Eccleſiaſtical Court, 
and no Prohibition ſhall lie. | 

By the 34 & 35 H. 8. chap. 19. * Penſions, Portions, Corrodies, 
Indempnities, Synodies, Proxies, and all other Profits due out of 
Religious Lands Diſſolved, ſhall be paid to Eccleſiaſtical Perſons 
by the Occnpiers of the ſaid Lands. And the Plaintiff may Re- 
cover the Value thereof in Damages in the Eccleſiaſtical Court, to- 
gether with Coſts of Suit. The like He ſhall recover at Common 
Law, when the Canſe is there Determinable. 


12 Rep. 45. 


F. N. B. 51, * Penſions due by Virtue of an Ordinance made by the Ordinary 
ro. 6:6, upon a Controverſy for Tithes, or the like (as in the Endowment of 
© Vounr. 4, a Vicar, where one ſhall enjoy the Tithes and pay to another a 
120. Penſion for them,) ſhall be recovered in the Eccleſiaſtical Court, 
pg by Pal becauſe it beginneth by an Eccleſiaſtical Act, and by Ordinance of 
495: an Eccleſiaſtical Judge. But if a Penſion be claimed by Preſcrip- 

tion, the Preſcription ſhall be tried at Common Law, or in the Ec- 

cleſiaſtical Court. A Biſhop may ſue for a Penſion, &c. due by 

Preſcription (not by Decd) out of Religious Lands Diſſolved, be- 
1 x Ventr. 3. fore His Y Chancellor, and an Archdeacon before his Official. 

But notwithſtanding all theſe Statutes, Tithes, &c. (if of any 
conſiderable Value) are generally ſued for in the Courts of Equity 
by Eugliſh-Bill, and for the moſt Part in the Exchequer-Chamber ; 

+ Hardr, 190. but not upon the Statute for Treble or Double Value. 2 For there 


can be no Suit in Equity for the Recovery of the Double or 'Treble 
Value. | 
By the 37 H. 8. chap. 12. Tithes in London are to be recovered be- 


fore the Lord Mayor. | See the 22 & 23 Car. 2. chap. 15. An Act for 
the better Settlement of the Maintenance of Parſons in London.] 


But if Tithe in London is due by Cuſtom, they may be ſued for 
»Hardr. 116. in the Exchequer, notwithſtanding the Statute; becauſe there are 
no Negative Words in the Statute to Reſtrain that Court. 
4. To what Publick Payments are Tithes ſubject ? | 
Tithes are at this Day chargeable with all Payments impoſed by 
Act of Parliament, if they are not excepted. They are ſubject b 
Statutes to contribute to the Poor, maimed Soldiers, King's Bench 
and Marſbalſea Priſons, the Militia, Highways and Bridges, Watch 
and Ward, Conſtables Rates, Robberies committed in the Hundred, 
and are liable to be taxed by Commiſſioners of Sewers, (5c. though 
they were not Subject to any 'Temporal Charges at Common Law. 
[Sce Book 1. chap. 3. Of the Clergy in Princip.) They are likewiſe 
Subject to the Payment of Firſt- Fruits and Tenths. | Sce Book 1. 
chap. 3. How one may be made a Parſon of a Church. 


5. Who may be Exempted or Diſcharged from the Payment of 
Tithes. 


Lands may be Exempted or Diſcharged from the Payment of 


Tithes. 1. By Real Compoſation. 2. By Cuſtom or Preſeription. 
3. By Act of Parliament. | 


7 


1, By 
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1. By Real b Compoſition, as when an Agreement is made with a et & Stud 
Parſon or Vicar with the Conſent of the Patron and Ordinary, That ag. 35 
ſuch Lands for the Future ſhall be Diſcharged from the Payment of F. N. B. 44- 


Tithes in Specie, by Reaſon of a Recompence made to the Parſon 2 Inf. 493. 


: 4 655. 
or Vicar for Them out of other Lands. * 


2 Rep. 43,44, 
But ſince the (1 Elig. in the Caſe of Archbiſhops and Biſhops) 45. N 


and the 13 Elig. chap. 10. in the Cafe of other Eceleſiaſtical Corpora- 
tions, ſole or aggregate, no Alienations can be made, other than for 
Twenty One Years, or Three Lives, (5c. [See of Leaſes, chap. 3.] 
So that a Real Compoſition, tho' made by Conſent of Parſon, 
Patron and Ordinary, ſhall not now bind the Succeflor beyond that 
Term. 
Real Compoſitions cannot be Tried in Court Chriſtian ; but «2 Inſt. 490, 
muſt be tried at Common Law, if there is a Suit in the Court * G 
Chriſtian for Tithes in Kind. But one may ſuc in the Eccleſiaſtical os 
Court for a Compoſition, as well as for a Modus Decimandi. 

2. By Cuſtom or Pre(cription, either 1. De modo Decimaniai, 
or. 2. De non Decimando. | For the Difference betwixt Cuſtom and 
Preſcription, See chap. 3. intra. | 

1. A 4 Modus Decimandi is when Lands, or ſome annual Pro- * 2 Rep. 4). 
fit, Penſion, or Rate-Tithe hath been given Time out of Mind to 13 Rebe. 


. bee Co. ſelect 
a Parſon and his Succeſſors, in full Satisfaction and Diſcharge of Cates, 40. 
all the Tithes in Kind in ſuch a Place. 2 2 Inſt, 490, 


This Preſcription aroſe at firſt from a Real Compoſition, which Mm 
was made beyond the Memory of Man, and now loſt, ſo that the 
Pariſhioner is forced to claim by Preſcription for Want of it. | 

This Modus is ſuppoſed to be the © full Value of the Tithe at the * 13Rep.152, 
Time of the Original Compoſition. And if it does not now come Hob. 49, 41. 
up to the Value, it is to be intended, Ihat the Tithes are either 
improved, er elſe, That Money Is become of leſs Value than it 
was at the Time of the Modus agreed on; which Occaſions the pre- 
| ſent Inequality. | 

Af Layman, Lord of a Manor, may preſcribe De modo Deci- * » Rep. 4: 
mandi for Himſelf and Copyholders; or Copyholder may preſcribe 1 Cro. 784. 
in the Name of his Lord, or a 8 Pariſh or Hamlet for this or that 5 1 Cro. 587. 
Sort of Tithe, as to be quit of Wood or Hay, (5c. or a private Per- 
ſon for his own Lands, or Part thereof; paying a Penſion or Rate- 
Tithe in Money, or ſo much Yearly to the Parſon in lieu of the 
Tithes. But to make a good Preſcription, the Modus mult be, 1. For 
the Þ Benefit and Advantage of the Parſon, not for the Benefit of an- * 1 Roll. Abr. 
other only. 2. One Tithe muſt not be in Conſideration of i Another, 2: * 376. 
as Tithe of Cows for the Tithe of Oxen, Gc. 3. It muſt be ſome- i 1 Roll Abr. 
thing different from the Thing that is due. Therefore it is a void 5% 446 
Preſcription, to pay a Load of Hay yearly in Diſcharge of all Tithe 475, 786. 
Hay ; tor that is to pay a Part in Diſcharge of the Whole. But this 
holds only where "Tithes are payable of Common Right, not by 
Cuſtom only. For leſs than a Tenth Part of Kk Fiſh taken in the 1 Lev. 179. 
Sea, and due by Cuſtom only, may be a good Recompence. 4. It 
mult be ſomething as 1 Certain and Durable as the 'Vithe, tho it Hob. 40. 
may not be ſo valuable. | re 

But a Modus, tho founded upon a Good Conſideration, may be ſe- 
veral Ways Diſcharged, and Tithes may then become Due in Kind. 

Aa As 
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a Davy. As, 1. Where the Land is Converted to m other Uſes, or the Thing 
Diſmes 607, Altered or deſtroyed, for which the Modus was paid. So a Preſcription 
8s. for a Modus for Hay or Graſs ſpecially, in ſo many Acres of Land 
is gone; if the Land is converted into a Hop-Garden, or into Til- 

lage, ſo long as it continues a Hop-Garden or Tillage. But when 

laid for Hay or Graſs again, it ſhall Revive. So where a Park is Diſ- 

parked, and the Lands are Converted to Tillage, &c. if the Modus 

was General for the Park; but it is otherwiſe if the Modus is for the 

Tithe of ſo many Acres of Land contained in the Park ; or if a Mo- 
dus, or certain Sum of Money, is for all the 'Tithes of ſuch a Park, 
the Modus ſhall ſtand, tho the Park is Diſparked; becauſe the Pre- 
ſcription is in the Soil, and not in the Park, which is a Franchiſe, 

and a Thing Incorporate and Imaginary. Thus by Alteration of a 
Fulling-Mill into a Corn-Mill, the Modus for the Fulling-Mill is 
gone, and Tithes for the Corn-Mill muſt be paid in Kind : But if 

" 2 Inſt. 490. the Land is Diſcharged by a Modus, and the Owner ® builds a Corn- 
Mill on the ſame, He ſhall not pay Tithe for the Mill. 2. By 
* 1 Roll.932. O Non-payment of the Conſideration, or by Payment of Tithes in 
Hob. 43- Kind for ſo long Time, that the Preſcription for a Modus cannot be 
proved. But a ſhort Interruption ſhall not deſtroy it. A Payment 
of different Sums is Evidence that there is no Mods. 
e2Inft. 65 There may be a Modus for P Perſonal Tithes. 

[see 26 3 E4.6. chap. 13. and ſee the 76 8 V. z. chap. 6. Where 
the Cauſe may be removed (giving Security for Damages and Coſts) 
upon pleading a Modus before the Juſtices of Peace of ſmall Tithes.] 

3 4 A Parſon may fue in 4 Court Chriſtian for a Modus Decimandi 
2 Inſt. 5 or Rate-Tithe, allowed between the Parties. But if the Modus is de- 
610, 6111 nied, it muſt be tried at the Common Law. This Diſtinction ariſes 
3 upon the Words of the Statute of the 2 & 3 Ed. 6. chap. 13. Or of 
Right and Cuſtom onght to be ow See the Statute De Circum- 

ſpecte Agatis, 13 Ed. 1. and 2 Iuſt. 490.] So where a Modus Deci- 

 2mandi is pleaded in the Spiritual Court to a Demand of Tithes in 

- Kind, a Prohibition lies, upon Suppoſition That the Spiritual Court 
will not admit of any Plea againſt Tithes. | 
2. A Cuſtom or Preſcription De a Decimando is to be Diſ- 

charged Abſolutely of 'Tithes, and to pay Nothing in lieu thereof. 

* 1 Cro. 511, Thus ther King ſhall pay no Tithes, tho' His Leflee ſhall pay them, 
Hardr, 513. even for the Antient Demeſnes of the Crown. Thus f Spiritual Per- 
' 2 Rep. 44, ſons and Spiritual Corporations, as Biſhop, Dean and Chapter, may 
3% 11. abr. Preſcribe by the Common Law De uon Decimando, becauſe they are 
653, 654, Capable of Tithes, and the Tithes are not taken from the Church. 
655, 656: 'F heir Tenants may have the like Privilege. But it is a general Rule, 
Eko. 512 That a Layman cannot preſcribe by the Common Law De non De- 
cimando, tho'his Lands may be diſcharged by Way of Retainer, 'The 

King is Perſona Mixta, and not ſaid to be a Layman in Law. But a 

« 2 Rep. 44. Layman is capable of a Diſcharge of 'Tithes for Lands in his* own 

Hands by Grant from Parſon, Patron and Ordinary; tho' not by 
Preſcription. A Church-warden (admitting that he may have Lands 
by Preſcription) may not preſcribe De 907 Decimando for Lands 

' holden by Preſcription, and given for the Reparation of the Church. 

* 1Roll.Abr. For He is not a Spiritual Perſon. uA Parish or a particular Hamlit 
653. cannot preſeribe De won e cei¹,ʒÁdo, for particular Pithes, much leſs 
"Ty E : N from 
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from the Payment of all Tithes, tho it may preſcribe De modo De- 
cimandi. But Inhabitants of a * County, Mild, or Hundred, or any * Dr. & stud. 
Part of it, may preſcribe to be free from the Payment of Tithe _ "= 
Mood, Milk of Ewes, or any other particular Thing due by Cuſtom wy 4 15. 
only, as Wood, Milk of Ewes, &c. ſo that there be a Competent Live- 2 Inſt. 645 
lihood for the Parſon beſides. For as ſuch Tithes are due by Cu- 1 
ſtom only, they are not within the Rule againſt Preſcription ia Non 185 
Decimando by Lay men; and by the like Cuſtom within a County or 
Hundred, the Inhabitants may be Diſcharged from the Payment of 
ſuch Tithes. But it is ſaid alſo poſitively, That a County may pre- | 
ſcribe to be quit of any Y other Tithe. @xzre The Reaſon of the ? 2 Int. 643. 
Difference betwixt the Corry and Pariſh in this Caſe, — 

All Preſcriptions in Theſe Caſes are Triable at Common Law. 

Thus of Real Compoſitions and Preſcriptions, which are continued 
by the 26 3 Ed. o. chap. 13. Therefore, 

a 3. By Act of Parliament Lands may be Diſcharged from Payment 

of 'Tithes. | | - | 

2 Abbeys, Cc. before their Diſſolution held their Lands diſcharged : 2 Rep. 44; 
by Bulls of Popes, by Real Compoſition with the Parton, Patron and . 
Ordinary, by Preſcription, by Order, (as of the Ciſtertiaus, Hoſpi- 655, 31 
tallers of St. John of Feruſalem, Templers, LSee 17 Ed. 2.] ſo long 2 Cro. 58, 


as their Lands remained in their own Hands, and were manured by $7 — 
Them; See 2 H. 4. chap. 4.) But Monaſteries, Abbeys, Gc. being 297. 


Diſlolved, this Privilege of Exemption, and all Appropriations had 
fallen with them, 2 if they had not been upheld and continued by * 2 Rep. 4). 
Att of Parliament that did Diſſolve Them. For _ 2975 
By the 31 H. 8. chap. 13. The Lands, Parſonages appropriate, 
&c. of Abbeys, &c. which were of Two Hundred Pounds and up- 
wards (called the Greater Abbeys) are Diſſolved and Given to - 
Crown, with a Proviſo in the A, That the King and his Patentees, 
or all and every other Perſons, their Heirs and Aſſigns, which have, 
or ſhall have hereafter any Lands, &c. belonging to the ſaid Mona- 
fteries, aud other Religious and Eccleſiaſtical Houſes and Places, 
ſhall keep and enjoy them Diſcharged of the Payment of Tithes, in 


as large a Manner as:the ſaid Abbots, &c. enjoyed the ſame at the 
Day of their Diſſolution. | 


So that Purchaſors now ſhall hold the Lands Diſcharged, in the 
ſame Manner as They were in the Hands of the Abbots, c. | 
By this Act ® perpetual Unity of the Poſſeſſion of the Lands, and o Rep. 2). 
the Rectory in the fame Hands, is made an Exemption ; which was 48, 49. 
not ſo before at Common Law. For if the Monaſtery, Gc. was 1 hay 
ſeiſed of the Lands and Rectory, and paid no Tithes within the Me- 2 Inft. 655. 
mory of Man for the Lands; thoſe Lands ſhall now be Exempted Fob: 295, 
mo 2 of Tithe by a ſuppoſed Perpetual Unity of Poſſeſ- i Cto. 206, 
10n, "of . 393545 | | | 2 Tro. 452: 
© Religions and Eccleſiaſtical Corporations are only within this N 
Act. Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, ag. ; 
Colleges, Hoſpitals, &c. that were not Religious, or which were not 3 19M. 42. a 
Regular but Secular, are not to be underſtood here. If it be Eccle- 
ſiaſtical only, it is out of the Act. e | 
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3 Hardr.174 Note alſo, That the d King, and his Patentees for Life or Years, 


ſhall' enjoy the Lands Diſcharged, becauſe the King cannot manure 
Them; but the King's Patentees in Fee, and others, ſhall enjoy the 
Lands only in the fame Manner as the Abbots, Gc. or the above- 


mentioned three Orders held them, i. e. whilſt in their own Hands, 


or not lèt out or manur'd by another. | 

The Act ſays, Diſcharged from Payment of Tithes, not Diſchar- 
ged of © Tithes; becauſe ſuch Diſcharges of the Monafteries, &c. 
cannot be found. 

A Catalogue of the ſeveral Monaſteries within England and Males, 
which were returned to be of Two Hundred Pounds per Aunum and 
upwards, — of Tithes, and diflolved by the 31 H. S. ch. 13. 
may be ſeen in the Exchequer; and in many Modern Books that 
have treated of the Law concerning Tithes. [See Degge's Parſons 
Counſellor, Godolphin's Repertorium Canonicum, Watſon's Clerg y- 
man's Law, Biſhop Gibſori's Codex, &c.] | 

Other Lands belonging to the Greater Monaſteries, 65c. which 
were not diſcharged before the Diſſolution of them, are ſtill Sub- 
ject to the Payment of Tithes. No other Lands that came to the 
Crown are Diſcharged, but by the Statute above-mentioned. For 
it is to be obſerved, That tho by the 27 H. S. chap. 28. the Lands, 
Gc. of Religious Houſes, which were not above the clear yearly 
Value of Two Hundred Pounds (commonly called, The Smaller 
Abbey) were given to the Crown, yet they were not Diſcharged of 
the Payment of Tithes. ; 

For there are no Special Words in this Statute, 'That the Lands, 
Gc. given thereby ſhall be Diſcharged, as the Abbots, Priors, &c. 
held them Diſcharged before the Statute. So that if there had been 
any Diſcharge before, the Privilege now as to Lands, &c. under, or 
of the Value of Two Hundred Pounds per Annum, is determin'd ; 
and the Preſcription as well as the Privilege In non Decimando. 
But if the Leſſer Abbeys, Oc. had Right to a Modus Decimandi, 
Real Compoſition or Preſcription may be pleaded. 

But again obſerve, That not all the Religious Houſes of or under 
Two Hundred Pounds per Annum were Diſſolved by the 27 H. 8. 
chap. 28. for ſome of them were Diſſolved by the 31 H. 8. chap. 1 3. 
by Virtue of a Proviſo in the 27 H. 8. (left out of the Statute in the 
Book of the Statutes at large) That, notwithſtanding that Act, the 
King might Continue any of the ſaid Monaſteries, Oc. which He did; 
and ſo were not Diſſolved till the 31 H. 8. and therefore are within 
the Branch'of the ſaid A& concerning the Diſcharge of Tithe. 

And now tho” Titles of Diſcharge under the 31 H. 8. are loſt, and 
the Manner of Diſcharge cannot be made out at this Day; yet if the 
Lands of a Religions Houſe have been held ſince the Diſſolution 
freed from the Payment of Tithes, it ſhall be intended that they 
were held ſo before; and Preſcription ſhall be allowed for a Dif- 
charge of Tithes under that Statute, either abſolutely De non De- 
cimando for all Tithes, or for this or that Sort, Oc. : 

All theſe Titles may be ſupported by * Preſcription; and from 
hence all other Preſcriptions De non Deci mando are ſuppoſed to 


have their Beginning. 


So that by Virtue of the 31 H. S. a Layman Patentee of the King 


may preſcribe (generally without ſhewing How) In non e 
1 or 
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for Abbey Lands, as under an Abbot's Title; which He could not do 
for any Lands by the Common Law upon any Account. 


= 


By the 32 H. S8. chap. 24. The King ſhall enjoy the Manors, Par- 
ſonages, Tithes, &c. Privileges, &c. of the Hoſpital of St. John of 
Jeruſalem. 


But Qgere, Whether theſe Lands are freed from the Payment of - Ram 223 
Tithes? A Contra. 
See the 2 H. a. chap. 4. 7 H. 4. chap. 6. And ſee the Notes on the 2 Cr 8. 
27 H. 8. chap. 28. and 31 H. 8. chap. 13, Gc. in Danvers's Abr. 
Tit. Diſmes, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. 'The 
Act for Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49. 


By the + & 3 Ed. 6. chap. 13. None ſhall pay Tithes for L,ands 
otherwiſe than they were paid Forty Tears before, nor where by the 
Laws and Statutes of this Realm, or by any Privilege or Preſcrip- 
tion, they are not chargeable, or that are Diſcharged by any Com- 
Poſition Real. | See 2 Inſt. 649, 650.] 


Since the Diſſolution of Monaſteries, (5c. the Learning of Pro- 
fefſion, Deraignment, &c. is out of Uſe. 


IV. A Tenure is the 8 Manner whereby Tenements are Holden of of Tenures 

a Lord; or the Service that the Tenant oweth to the Lord. There N vj 
can be no Tenure without ſome Service , becauſe the Service makes 33 * 
the Tenure, [See Lord and Tenant, Book 1. chap. 6. and Of an 
Eftate by Copy of Court-Roll, Bok 2. chap. 1.) Theſe Tenures and 
Services were Divided into Twelve Parts, (vi2.) Homage, Eſcuape, 
Knight-Service, Homage Anceſtrel, Burgage, Villenage, Grand Ser- 
Jeanty, Petit Serjeanty, Frankalmoign, Fealty, Socage and Rents. 
But Tart 

By the 12 Car. 2. chap. 24. All Tenures are turd into Free and 
Common Socage ; and all Tenures by Knight-Service in Capite and 
Socage in Capite, and the Fruits and Conſequences thereof are taken 
away. And all Tenures to be created by the King fhall be in Free Fo- 
cage only, and not in Capite; ſaving Rents, Heriots and ny 
Court, and Services incident to Common Socage, &c. and ſaving Te- 
nures in Frankalmoign, by Copy, and Grand Serjeanty; other than 
Charges incident to Knight- Service. | 


h A Tenurc ix Capite, in Common Underſtanding, was only  E.N. B. 3 
applied to the King as of His Perſon ind Crown, that is, as He is 1 Kd. 198.“ 
King, (for the Defence of Him and His Crown) and not when the | jg. 64.65. 
Land is holden of the King, as of any Honour, Manor, Gc. The Dav. 66, 67. 
Original Tenure muſt be created by the King. It was not ſufficient, 
that it was Held only of the Perſon of the King; for the Land might 
come to Him by Eſcheat. Tenure in Capite largely taken, was 

ſometimes applied to a Subject, when One held of a common Per- 
ſon, as of His Perſon. ; 3 
It remaincth therefore that I ſpeak only of Grand Ser jeanty, Pe- 
lit Serjeanty, Frankalmoign, Fealty, Socage and Rents. ks 
I, Can 
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Lit. 159. 


1 Inſt. 108. a. 


I Lit. 133. 


1 Inſt. 94. a. 
& b. 


w 1 Inſt. 95. 
a. & b. 


n Lit. 13. 
1 Inſt. 95. a. 
& b. 94. b. 
0 Lit. 140. 


1 Inſt. 94. b. 


98. b. 99. a. 
5 Rep. 40. 


„Lit. 141. 
1 Inft. 99. 
a. & b 


a IInſt. 223. a. 


Lit. 540. 


1 Inſt, 99. a. 
306. b. 


Lit. 133 


2 Inſt, 95 b. 


1. 1 Grand Ser jeanty (from Serjeant, a Waiter) is a Tenure, 
whereby one holds his Lands of the King by ſuch Services, as He 
ought to do in His proper Perſon to the King at His Coronation. It 
may concern Matters Military, or Services of Honour in Peace; as 
to be the King's Carver, Butler, (5c. at his Coronation. Tenant by 
Grand Serjeanty was ſaid to hold by Knight-Service, becauſe the 
King had Ward and Marriage of ſuch 'Tenant; and tho' theſe are 
taken away by the 12 Car. 2. chap. 24. yet the Honorary Services of 
Grand Serjcanty ſtill Remain. [See 1 Ed. 3. Stat. 2. chap. 12. 

2. K Petit Serjeanty is, where a Man holds the Lands of the King, 
to yield to Him yearly a Bow, a Sword, Gc. in Effect payable 
yearly, as one pays His Rent. 

3. 1 Frankalmoisn (Libera Eleemoſyna, Free Alms) is the only 
Spiritual Service; and is where an Ecoleſiaſtical Corporation, Sole or 
Aggregate, holdeth to Them and Their Succeſſors, of ſome Lord 
and His Heirs in Pure and Perpetual Alms. Perpetual ſuppoſes it to 
be a Fec-· ſimple, tho it may paſs without the Word Succeſlors. The 
Word Frank or Free diſtinguiſhes it from a Tenure by Divine Ser- 
vice; for ® that is certain, and Frankalmoign is uncertain ; tho Both 
now are reduced to a Certainty, according to the Form of our Li- 
turgy. A Lay Perſon cannot hold in Free Alms. And when a Grant 
is in Free Alms, n no Mention is to be made of any Manner of Ser- 


vice, for it is free from any 'Temporal Service, and is of the High- 


eſt Nature, becauſe it is a Tenure by Spiritual Service. © None can 
hold in Frankalmoign, but only by Preſcription, or by Force of ſome 
Grant made before the Statutes of Mortmain, 7 Ed. 1. chap. 36. 
and Q Emptores Terrarum, or 18 Ed. 1. chap. 1. So that the 
"Tenure cannot be created at this Day, to Hold of a Founder and 
His Heirs in Frankalmoign or Free Alms. But the King is not re- 
ſtrained by the Statutes, nor a Subject, that is Licenſed or Diſpenſed 
with by the King, to make fuch a Grant, [See 7 & 8 V. z. chap. 37. 
by which the by himſelf may Diſpenſe with the Statutes of Mort- 
main, and See of Mortmain, chap. 4. poſt.| For tho' the Alienation 
is * prohibited, yet if all Parties conſent in whoſe Favour the Pro- 


bibition is made, the Grant is Good. And the Reaſon, why a 


Grant in Frankahnoign ſince the Statute of Qia Emptores Terrarum 


is void, except in Caſe of the King, is becauſe none can Hold in 


Frankalmoign but of the Donor ; whereas, That Statute obliges to 
Hold of the Chief Lord, by the ſame Service by which the Feoffor 
himſelf held. But the King 4 may Grant away any Eſtate, and re- 
ſerve the Tenure to Himſelf. - r 

If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 
Lord at this Day may * confirm His Eſtate to Hold to Him and his 
Succeflors in Frankalmoign. For the former Services are Extinct, 
and nothing is Reſerved but that He ſhould Hold of him, which He 
did before, So that this Change is not within the Statute of Oia 
Emptores Terrarum. | 

A Tenure in Fraukalmoign is incident to the ! Inheritable Blood 


of the Donor or Founder; except in Caſe of the King, who may 


I Grant 


—_— 


— 
ü 


2 


* Altenatio licet probibeatur, conſenſu tamen omnium, in quorum favoren ro- 
. hibita eſt, poteſt fieri. 1 Inſt, 98. b. 99. a. . N 


Quililet poreſt renunciare juri pro ſe introducto. I Inſt. 99. a. 223. b. 
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Grant in Frankalmoign to Hold of Him and his Succeffors. And if 
thoſe, that Hold their Tenements in Frankalmoign, * fail to do ſuch «Lit. 136. 
Divine Service as they ought, the Lord may Complain of it, accord- 1 Int. 96 a, 
ing to the Courſe of the Fecleſiaſtical Law, to their Ordinary or 
Viſitor, which is the King; if He is Founder, or a Subject, if He was 
appointed Viſitor upon the Foundation. And the Ordinary or Viſitor 
ought to puniſh the Neglect according to the Eccleſiaſtical Laws. 
But for u Divine Service in certain (as to read Prayers every Friday, Lit. 137. 
or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for * Iuſt. 96. b. 
it, becauſe Fealty is incident to it. | | 

This 'Tenure in Frankalmoizn is an Antient Grant; and there- 
fore ſhall be allowed as the Law was then taken. It is chicfly to 
be met with in Grants to Religious Houſes, Biſhops, Deans, Deans 
and Chapters, Colleges, Hoſpitals, &c. But tho' it may poſſibly be 
made at this Day, it is out of Uſe. | 

4. * Fealty, (Fides, Fidelitas) ſignifieth an Oath taken at the Ad- Lit. gr. 
mittance of every Tenant to be True to the Lord, of whom He 39. 67. b. 
holdeth His Land. And He that holdeth Land by this Oath only, 5 
holdeth in the freeſt Manner, that any Subject can do. But bare | 
Tenant at) Will at the Common Law ſhall not do Fealty, for He ? Lit. 132. 
hath no certain Eftate ; and becauſe the Matter of an Oath ought * Inft. 93. b. 
to be certain. Leſſee for Life or Years ought to do Fealty to the 
Leſſor; for They hold of Him, and there can be no Tenure with- 
out ſome Service. The Service makes the Tenure, 2 Fealty is in- * Lit 131, 
cident to all Manner of Tenutes, except Nanbalmoignu. 

This Oath of Fealty is not Aboliſhed; but it is? Neglected. 2 1 Inſt, 68.4, 

5. d Socage (d Soca, a Plough) is when the Tenant holdethof the Lit. 117, 
Lord by certain Service for all Manner of Service, ſo that the Te- fg. 86. 
nure is not Knight-Service, Since the Statute of the 12 Car. 2. wk i 
chap. 24. abovemention'd; every Temporal Tenure of a Subject is 
in Socage. But Grand Serjeanty holden of the King, and Frank- 
almoigu (being a Spiritual Service) is not in Socage. If a Man holds 
by Fealty only, © ſuch Service is Tenure in Socage. © In antient «Lit. 118. 
Time, Tenants in Socage at certain Days in the Year Plough'd and * Lit: 119, 
Sow'd the Lord's Demeſnes. Under the Service cf the Plough all Ae. Be 
Services of Husbandry were included. But afterwards ſuch Ser- & b. 108. b, 
yices were changed into Annual Rent of Money, &c. yet the Name 
of Socage remaineth. And in divers Places 'Tenants do ſuch Ser— 
vices with their Ploughs. Tenure by Petit Serjeanty and in Bur— 
gage are but Tenures by Socage in Effect. | 

6. e A Rent (Redditus) is a Sum of Money or other Confideration, * 1 Inft. 141, 
iſſuing Yearly out of Lands or Tenements. It is reſerved out of the 15 1 Ms 
Profits of the Land, and is not due till the Tenant takes the Profits. 1 
Yet a Rent may be reſerved every f TWwo, Three or more Years ; * 1 Inſt. 47.a, 
but it muſt be reſerved to the Feofor, Donor or Leſſor, ò and not to s 1 Intt. 143, 
a Stranger; except in the Cafe of the King, who may reſerve Rent 2 
to A Stranger. Regularly it mult be reſerved out of ah Corporcal In- » 1 Inft. 47.9. 
heritance, whercunto the Grantor may have Recourſe to Diſtrain. e 4 lth 
But as to Incorporcal Inheritances the Reſervation may be good by UTE 
Way of Contratt, to have an Action of Debt. A Rent may be re- 
ſerved out of a Reverſion or Remainder of Lands, for the apparent 
Poſſibility that They may come 1n Poſſeſſion. Rent is not a Thing 
merely in Action, becaufe it may be! granted over. . be i 1 Iaſt a9 b. 
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1 loſt 96. a. 
142. a. 


k Certain, or that which may be reduced to a Certainty; and may 
be of Hens, Pepper, Attendance, &c. as well as Money. 

For a farther Enquiry into the Nature of Rents it may be nced- 
ful to conſider, 1. How Rent, are Divided. 2. The Payment of 


| Rents. z. The Acceptance of a Rent. 4. Demand and Tender of 


Lit. 213, 
214, 215. 

1 Inſt. $7. b. 
141 b. 142. à. 


IInſt. 143. a. 


n Lit. 213. 
1 Inſt. 142. a. 
147. a. 


Lie. 247 
1 Inſt. 143. b. 


it. 5. Diſtreſſes for Non- payment. 6. The Apportionment and 
Extinguiſhment of Rents. | 

1. How Rents are Divided. There are | Three Sorts of Rents. 
Rent-Service, Rent-Charge, and Rent-Seck. Rent-Service (ſo 
called, becauſe it is ever accompanied with ſome Corporeal Service, 
as Fealty at leaſt) is where one upon a Gift in Tail, or Leaſe for 
Life or Years, does reſerve to Himſelf a certain Rent, while the 
Reverſion of the Lands and Tenements continues in Him. 'There- 
fore if a Termor grants all his Term, rendring Rent, He cannot 
Diſtrain for it. [See Poſtea.| This is a moſt certain Mark to know 
it to be a Remnt-Scrvice. But the Rent, tho' it be Incident to the 
Reverſion, is not ® inſeparably Incident; for one may Grant the 
Reverſion and not the Rent. If Rent-Service is behind at the Day 
in which it ought to be paid, the Landlord may Diſtrain for it by 
then Common Law, without any particular Agreement or Provi- 
ſion; tho' a Clauſe of Diſtreſs is uſually added in a Leaſe in Wri- 
ting, (5c. It cannot be Reſerved out of any Inheritance, but ſuch 
as is Manurable, whereunto the Landlord may Enter and take a 
Diſtreſs; as out of Lands and Tenements, Reverſions, Remain- 
ders; but not out of Inheritances Incorporeal, except in caſe of the 
King. [See Of Rent, fupra., | 

A Rent-Charge ® is where a Man by Deed maketh his Eſtate 
over to another in Fee, or by Gift in Tail, the Remainder over in 
Fee, or a Leaſe for Life, Remainder over in Fee, or any other Grant 
where the cohole Eſtate paſſeth, and by the ſame Deed reſerveth to 
Him and His Heirs a certain Rept; and covenanteth, That if the 
Rent be behind, it ſhall be Lawful to Him and His Heirs to Diſtrain, 
Gc. Such a Rent is called a Rent- Charge, becauſe ſuch Lands are 
charged with ſuch Diſtreſs by Force of the Mritiug only, and not 
by Common Law; as in the Caſe of a Rent-Seroice. This muſt 


be a Conveyance in Fee either in Poſſeſſion, or Remainder, or a Grant 


P Lit. 218. 
I Inſt, 144. a. 


q41 loſt. 147. a. 


Lit. 219, 
218, 233, 
235, 236. 


of the whole Eſtate, to make a Rent-Chargze; for the Reverſion is 
not to be in the Feoffor, as is requiſite in a Rent-Service. Alſo, If 
one ſeiſed of Land Þ Grants by Decd an Yearly Rent iſſuing out of 
it to Another, (as He reſerv'd the Rent to Himſelf before) in Fee, 
Fee-tail, for Term of Life, or Years, with a Clauſe of Diſtreſs, ſuch 
Rent is a Rent-Charge. And if one ſeiſed of Lands in Fee binds 
his 4 Goods and I.ands for the Payment of an Yearly Rept, this is 
a good Rent-Charge, with Power to Diſtrain. So that a Rent- 
Charge may be cither by Reſervation or Grant. 

Rent-Seck f (Redditus Siccus) is where a Man by Deed maketh 
over his Eſtate to Another, and Reſerveth to Him and His Heirs a 
certain Rent, or Granteth a Rent iſſuing out of his Eſtate in Fee, 
Fee-tail, for Life, or Years, without any Clauſe of Diſtreſs in the 
Deed. Now he cannot Diſtrain, becauſe He hath not Seiſin of the 
Rent, and no Diſtreſs is Incident to it; but he may have other Re- 
medy when he hath had Scifin of it. And becauſe he cannot have a 
Diſtreſs, it is called a Dry Rent; there being no Reverſion, or parti- 

5 cular, 
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cular Charge to enable him to it. But if the King © hath a Rent- Kelw. 104 +. 
Lech, he may diſtrain for it. [See the Statute 4 Geo. 2. chap. 28. 
which gives Remedy by Diſtreſs for all Rents, that have been paid 
within twenty Years next before the Making of the Statute, or that 
mall be afterwards creatcd, | 
Io theſe "Three: Sorts of Rents may be added a Rent Reſerved 
upon a Leaſe at Will, called * Rent Diftrainable of Common Rieht. *11oft.141.b. 
Aiſoa Man may have a Rent iſſuing out of Land by u Preſcription. i Inft.194.9. 
And there are x other Rents (tho' not properly called Rents) 4 . * Lit. 345. 
by Contract or Decd, which creates them with Clauſe of Diſtreſs * 
without a Tenure, againſt the Natural Courſe of the Law, as inn 
Common Practice, Such Rent is rather a Penalty of an Annual Sum 
in Groſs. But Note, 'That in all Caſes by late Statutcs a Landlord 
may Diſtrain for his Rent upon any Contract. [Sec the Statutes 
concerning Diſtreſſes, poſt.] So that I do not underſtand the great 
Uſe now to be made by Diſtinguiſhing upon theſe ſeveral Kinds of 
Rent as to Diſtreſſes. 

You will often hear of Fee-Farm Rent, Ouit-Rent, Rack-Rent, 
Old Rent and [mprovd Rent. Y A Fee-Farm Rent (Feudi Firma) F. N. B. 210. 
is where Land is Held of Another in Fee, for ſo much Rent as it J 108. f. b. 
is reaſonably worth, or at leaſt to the Fourth Part of the Value. 2 Inſt 19,44- 
Ouit-Rent (or I/hite Rent, becauſe paid in Silver; Or Oxiet-Rent, 
becauſe upon Payment the Tenure is Quiet, Quit and Free for that 
Time) is a Certain Shall Rent, payable yearly by the Tcnant to his 
Landlord. 'The Tenants of moſt Manors pay ſuch a ſmall yearly 
Rent. Rack Rent is ſuppoſed to be the full yearly Value of the 
Land, payable by the Tenant for Life, Years, Gc. Old-Rert is that 
yearly Rent, which was always paid, neither more nor leſs, the 
'Cenant being ſuppoſed to have a Good Bargain. Improved Rent 
is where the Old Rent has been raiſed, or where an Improvement 
has been made of the Rent. Here Purchaſers are more Cautious, 
than where Lands are let at the Old Rent. 

2. Concerning Payment of Rent, it is to be obſerved, That Mo- 
ney given as Parcel of the Rent by Way of Seiſin ſhall not be 2 aba- *11nf.31 5. a. 
ted out of the Rent; or that if Money is given as Payment of the 
Rent, or as Parcel of it, it ſhall not be applied to the Payment of 
any other Debt, as for Wares Sold, Gc. by the Receiver; for the 
Payment is to be in that Manner, which one would pay it; and not * Rep. 117. 
according to the Words of the Receiver, how He would accept it. ©* 8 

If one ſeiſed of Lands in Fee maketh a Leaſe of the ſame Land 
for Ten Years, yielding to Him and His Heirs a Yearly Rent of 
Twenty Pounds at the Feaſt of St. Michael, b or within One Month *:oRep 127 
after ; if the Leſſor dieth between the Feaſt of St. Michael, and the 1 Sund 287. 
End of tie Month, the Rent muſt be paid to the Heir as Incident to 
the Reverſion, (and not to the Executors, as where Rent is duc and 
behind,) becauſe this was not Due until the End of the Month, So the 
Rent muſt be paid to the Heir, it the Leſſor dies before any fix'd Day 
of Payment. If the Leſſor dies upon the Day of Payment, if the 
Rent is unpaid, the Heir ſhall have it. For the Rent is not due till 
the laſt Minute of the Natural Day. © But if it be paid that Morn- 19Rep.127. 
ing, before the Leſſor dies, his Executor ſhall retain it againſt the 1 d. 
Heir, but not againſt the King. If the Leſſor lives to the Day of Pay- 
ment, a Payment before the Day appointed, is in Law a Payment at 
the Day; and a Payment at a Place is good, as if Received gt | 
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4 1 Inſt, 4. a. 
214. as 

5 Rep. 111, 
2 Saund. 371. 
1 Ventr. 161. 
2 Lev. 13. 


e Plowd. 167. 
1 Inſt. 47. a. 


f10Rep.1 29. 


10 Rep. 
127, 129. 


h 5 Rep. 81. 


10 Rep. 128. 
1 Inſt. 47. b. 
292. b. 


the Place limited in the Condition. If one ſeiſed in Fee lets Lands 
for certain Years, and reſerves a Rent to Himſelf, not to Him and His 
Heirs, the Rent ſhall Determine by His Death, if He dies within the 
Term. If He reſerves a Rent 4 Generally, without ſhewing to whom 

it ſhall go, it ſhall go to His Heirs. If He reſerves It to Himſelf or His 
Heirs, It is void as to the Heir. If He reſerves a Rent to Him and His 
Aſigus, the Rent ſhall Determine by His Death, becauſe the Reſer- 
vation is good only during his Life. So if He reſerves a Rent to 
him and his Executors, it ſhall End by his Death; becauſe the Heir 
hath the Reverſion, and the Rent is incident to the Reverſion. But 
it has been reſolved, That a Rent Reſerved to the Leſſor, and His 
Executors and Aſſigns, during the Term, ſhall go to the Heir, becauſe 
the Rent after the Deceaſe of the Leflor comes in Licu of the Land, 
which had deſcended to the Heir. © But if the Rent is reſerved to 
the Leſſor, His Heirs and Aſſigns, then the Aſſigns of the Reverſion 
ſhall enjoy it, if the Rent is incident to the Inheritance. 

If a Leaſe is made for Years, yielding an Yearly Rent at the Feaſts 
of St. Michael, and the Annunciation of our Lady, or within Twelve 
Days after every of the ſaid Feaſts, f or Days of Payment thereof, 
That then the ſaid Leaſe ſhall be void; the Tenant or Leſſee has 
Twelve Days after the Twelve Days to pay the ſaid Rent; for the 
Twelfth Day after the Feaſt was a Day of Payment. But if the 
Clauſe in the Leaſe had been, 'That if the Rent is behind for the 
Space of Twelve Days next after either of the ſaid Feaſt-days of 
Payment, here the Tenant hath but Twelve Days allowed him. 

If a Tenant for Life lets a Leaſe for a certain Number of Years, 
if He ſhall ſo long live, the Rent to be paid at the Four moſt uſual 
Feaſts in the Year; if the Tenant for Life dieth before a Quarter- 
Day, or Day of Payment, s the 'Tenant is Diſcharged of the Rent 
for that Quarter by the Act of God. So a Parſon made a Leaſe for 
Years, rendring Rent at the Feaſt of St. Michael, or within One 
Month after, and the Parſon died Ten Days after the Feaſt of &. 
Michael, and was barr'd of his whole Rent, becauſe He died beforc 
the Rent was due. If a Tenant for Life dies but an Hour before the 
Day of Payment, there can be no Rent due to him. Therefore, 
Thoſe that have Eſtates only for Life would do well to divide the 
Rent, and make it payable Weekly or Monthly, tho' they receive it 
but Half Yearly, 45 or elſe let them have a Covenant in their 
Leaſes, to oblige their Tenants to pay to their Executors for ſo much 
of the Profits as they ſhall receive, in Proportion to the whole Rent, 
in Caſe the Landlord or Leſſor ſhould die before any Day of Pay- 
ment. There can be but little Loſs by a Weckly or Monthly Reſer- 
vation, Otherwiſe without this Care the Tenant may receive the 
Profits of the Eftate, and detain the Rent too, by quitting the Eſtate 
upon the Death of his Landlord, who did not live till the Rent was 
due; by this Way barring thoſe in Remainder and Reverſion, (5c. 
of the Rent; becauſe He hath taken Care not to be their Tenant 
at the Day of Payment. This has been often done by the Tenants 
of Biſhops, Deans, Archdeacons, Prebendaries, Parſons, Vicars, Wi- 
dows endowed by Common Law, or having Jointures in lieu of 
Dower according to the Statute, gc. for want of due Care: and 
Foreſight. [See of the Reddendum, poſt, chap. 3. 

h If a Rent is reſerved upon a Leaſe for Years of Lands at Four 
uſual Feaſts in the Year, the Leſſor ſhall have an Action of Debt 


I after 


unn. 
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after the firſt Day of Failure, becauſe the ſame is accounted in Law 

a Reſervation of Parcel of the Profits of Land. So that every Quar- 

ters Rent is a | ſeveral Debt. * Thus it is of a Cyceuaut, or Pro- i, ve. 
miſe or Recognizance to pay a hundred Pounds at five ſeveral Days, 129. No 


after the firſt Default. Yet if one Leaſeth a Stock of Cattle, or o- f © Bay 94. 
ep. 128. 


ther 1 Perſonal Goods, and the Rent is to be paid at ſeveral Days, 1 Inſt. 292. b. 


the Leſſor muſt tarry until all the Days are expired, becauſe it is 2 Init. 395, 
All but One Perſonal Contract. And ſo it is of a Bond or Contract #7” 

for P. f m ſeveral Sums of M 'verſi . 
or Payment of ® ſeveral Sums of Money. Note, a Diverſity between 5 Rep. $1, 


Real and Perſonal Contracts, and between Debts and Covenants, or: Rt. 47. 


Promiſes. [See Recogni sauce, Obligation, chap. 3. infra. Of Aion ; Rap. 55 
of Debt, Book 4. chap. 4. | 10 Rep: 128. 


When One is to pay Rent at a certain Day, He hath all that Day 
until Night to pay it, à but ſo that the Receiver may ſce to tell it, « 5Rep. 114. 
And when a Common Perſon appoints ® no Place of Payment of his 2 Inſt.· 202. a. 
Rent, the Law appoints it to be upon the Land; but in Caſe of the vs Rep. 32, 
King, the Payment muſt be at the Exchequer, or to his Receiver. If 4 * 201. b. 
a Man is bound in an Obligatidn to pay his Rent at a Day, b he ?Noy'sMax. 
muſt ſeek out his Landlord to pay him. | Oz. 1 Roll. Abr. 443. lit. VL. 

J. 3. LE, 

g Ik the 18 Fliz. chap. 6. Concerning Rent in Corn payable to 
Colleges, &c. Sce allo of an Acquittance, poſt, chap. 3.] 

3. Acceptance is as it were an Agreement unto ſome Act done be- 
fore, which might have been avoided, if ſuch Agreement had not 
been. So Acceptance of a next Rent due at a Day J afterwards, ſhall « 3 Rep. 64 
bar one to enter for a Condition broken before by Reaſon of the 65. 
Non-payment of the Rent, becauſe he now affirmeth the Leaſe to x Toft * * 
have Continuance, which he might have avoided, had He not ac- 1 5 
cepted the Rent. So a Diſtreſs affirmeth the Continuance of the 
Rent in ſuch Caſe. But if the Rent was due before, and thereby the 
Condition broken, One may receive that Rent and yet Re-enter. And 
if He accepteth ? Part of the Rent, He may enter for a Condition * 1 1n& 203A, 
broken, and retain the Land until He has the whole Rent. If there 
is a Leaſe for Years rendering Rent with Condition, That if the Leſ- 
ſee Maus his Term, that the Leſſor may Re-enter, the Leſſee aſ- 
ſigneth, and the Leſſor receiveth the Rent of the Aſſignee, not 
Hearing of the Aſſignment, * or not having Notice of it, He may * ; Rep. 65. 
Re-enter notwithſtanding the Acceptance of the Rent. | 1 Cro. 553, 

t If a leſſer Sum is paid in Satisfaction of the Whole, this cannot { "IB 
be Satisfaction for the Whole, unleſs acknowledg'd to be fo by Ac- 398. * 8 
quittance under Seal. And ſo when a Contract is made by Writing, 8 
to do any Collateral Act, it cannot be altered without Writing. [See 4 * 78 5 
for Payment of Money before the Day, or in another Place, &c. and 759. : 
accepted as ſuch, In Payment of Rent, ſupra, and ſee of Accord, 
Book 4. chap. 3 i f | 
But Note, That where an Eſtate or Leaſe for Tears is u ip/o facto » 11nd. 4j b. 

void by the Condition or Limitation, no Acceptance of the Rent af- 214 b. 
terwards can make it have a Continuance. Otherwiſe, if it is an 15 
Eſtate only £0idable by Entry; tho' it is ſaid, it ſhall be ip/o facto 5, 64, 65. 
void; as a Leaſe for Lie, or an Eſtate of Freehold; for an Eſtate of“! Rep. 79. 
Freehold cannot begin or end without Ceremony. Here Acceptance 
of the Rent due at a Day afterwards ſhall bar the Leſſor of his En- 
try. For this voidable Leaſe may be affirmed by Acceptance of the 
| B b 2 Rent 
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Rent and neglecting to Re-enter. As no Entry is required upon a 
Leaſe for Years it is utterly void. So if a Parſon, Vicar or Preben- 
dary, makes a Leaſe for Years rendring Rent, and dieth, tho' the 
Succeſſor accepteth the Rent, it is not good; for the Leaſe was 
void by his Death; Otherwiſe of a Leaſe for Life. The Accep- 
tance of Rent by the Maſter of an Aggregate Body, ſhall not hurt 
the Aggregate Body where the Leaſe is void: If Tenant for Life 
leaſeth Lands for Years and dies, the Leaſe is void. And tho' He in 
Remainder accepts the Rent, it is void. So if Tenant in Dower 
Terms of leaſeth for Years and dies, and the Heir accepts the Rent. x But 
—_ 4 if a Man and his Wife, ſeiſed of Land in Right of his Wife, makes 
a Leaſe by Decd reſerving Rent, and the Husband dieth, yet if the 
Wife accepts the Rent, the Leaſe is affirmed, after the Rent was 

due to Her. [See of Leaſes, chap. 3. poſt.] 

4. Of Demand and Tender of Rent. 

It behoveth all Perſons that would Re- enter upon their Tenants, 
7 11nft.201.b. to make a Y Demand of their Rent, and it behoveth 'Venants to 

Noj's Max. Tender their Rent to prevent the Re-entry. 


— 


81. 1. A Demand is a Calling upon a Man for any Thing due. It is 
*8 Rep. 153, z twofold, Expreſs or Implied. Expreſs when one bringeth an Ac- 
Inſt 291.b. tion for his Rent, c. Implied is done without any Words, as by En- 
try into the Land, Diſtreſs for the Rent, 6c. A Demand muſt be in 
Perſon, or by lawful Attorney, in the Preſence of Witneſſes. If one 
is to bring an Aſſiſe, or Diſtrain for Rent, after Demand to be made, 
Lit. 233. He ought to Demand the Rent upon the Lands out of which the 
x Inſt. 153-4 Rent is iſſuing. But if there is a Houſe or Land, a Demand at the 
STI Houſe or Land is ſufficient. It need not be Demanded at the very 
d 7 Rep. 28, b Time it is due, but at any Time after, whether the Tenant be pre- 


3 ſent or no, if you are to Diſtrain. But Obſerve theſe Things as to 
Ts b. Place and Time of Demand, in Caſe of Re-entry for Breach of a 
201. b. Condition tending to the Deſtruction of the Eſtate. © He that would 


3 Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upon 
4 Rep. 73. the Land if there is no Houſe, 3. If there is a Houſe, at the Fore- 
Door, the moſt notorious Place. It is not material whether any Per- 

ſon be in the Houſe or no. So if a Feoffment is of a Wood only, the 

Demand mult be at the Gate of the Wood, or other moſt notorious 

Place. 4. If the Appointment is at any other Place from the Land, the 

Demand muſt be at that Place. 5. The Time of Demand muſt be 

certain, that the Tenant may be there to pay the Rent. The laſt 

Time of Demand of the Rent, is ſuch a Convenient Time before the 
Sun-ſetting of the laſt Day of Payment, as the Money may be num- 

ber d. The Leſſor, or his ſufficient Attorney muſt remain upon the 

Land the laſt Day on which the Rent due is to be paid, until it be 
Lit 2332 Dark that He cannot ſee to tell the Money. d And if the Money is 
1 1oft. 153. b. not paid (whether the Tenant is Abſent or Preſent) this is a Denial in 
Lit. 3271. Law, tho' there are no Words of Denial. © One may reſerve a Rent 
x Inſt. 203-8. on Condition, That if the Rent is behind He ſhall Re-enter, and 
Hold the Land till he is ſatisfied or paid the Rent behind, &5c. In this 

Caſe if the Rent is behind, or All or in Part unpaid at the Day, He may 
Re-enter. But when the Feoffee, (5c. pays or Tenders on the Land 

All the Arrears, the Feoffee, c. may enter again. For the Feoffor, 

c. has only an Intereſt, not the Freehold, to take the Profits in the 


2 Nature 


4 


Ch. 2. Laws of England. 189 


— 


Nature of a Diſtreſs. Here the Profits ſhall not go in Part of Satiſ- 
faction of the Rent. Otherwiſe, If he was to Hold the Land till 
He was paid by the Profits thereof. | 

In the Cafe of the f King a Demand is not neceſſary. But if the * 4 Rep. 73. 
King grants over the Reverſion of his Leaſe to a Common Perſon 5 Rep. 76. 
and his Heirs, He in the Reverſion ought to make a Demand upon 
the Land, Gc. | 

[By 4 Ceo. 2. chap. 28. The Landlord, who hath Right of Re- 
entry for Non-payment, may, in caſe of Half a Year's Rent being 
in arrear, deliver a Declaration in Ejectment without any actual 
Demand or Re-entry. | 

A Demand of Rent cannot be made by a Bailiff upon Condition 
of Re- entry. When any Sum is to be forfeited 8 Nomine Pawns for ) Rep. 28. 
Non pꝛyment of the Rent at the Time, &c. the Demand of the Rent s“, 
ought to be preciſely at the Day in reſpect of the Penalty: And if 3 Cro. 6,35, 
there is a General Obligation for the Performance of Covenants, It 
doth not alter the Nature of the Rent; but it ought to be Demand- 
ed, notwithſtanding the Obligation. 

2. Ah Tender is an Offer to pay the Rent. It may be of Money 1 Iaſt. 2114. 
in a Purſe or Bag, without Telling the ſame. For it is the Duty of ft. 206.4 
him that 1s to receive it, to put it out and tell it. But a 'Tender of 
Rent muſt be of the whole Rent without Deduction of Taxes, (5c. 
(for Stoppage is no Payment) unleſs it is agreed to be otherwiſe. 
* A Tender upon any Part of the Land, or at any Time of the laſt * 11nſt.202.4. 
Day of Payment, ſaveth the Condition for that Time, tho' the 
Landlord refuſeth it. [See of Reſcous, infra.) | 

This is the ſtrict Law concerning Demand and Tender of Rent. 
But by Agreements theſe Niceties are uſually prevented, either by 
Covenant to pay on Demand in Writing left at ſuch a Place, or abſo- 
lutely by Covenant to pay at ſuch a Place, on ſuch a Day, ! without 1; Rep. 40. 
Demand. [See Of Obligations, chap. 3. Where a Tender of a Sum 
in Groſs muſt be made to the Perſon. | 

5. There may be a Dz/treſs for Non-payment of Rent. There- 
fore enquire 1. What is a Diſtreſs. 2. For what one may Diſtrain. 
3. What Things may be Diſtrained or not. 4. How it may be made. 
5. Of Replevin and Reſcous. | 

1. mA Hiſtreſs (Diſtrictio) is a Thing found upon the ſame Land, = Terms of 
and taken for Rent behind, or other Duty, or for Damage-feaſant, the Lew, v. 
(7. e.) Hurt done, tho' the Property of the Thing belongeth to a Stran- } m_ 96. a. 
ger, A Diſtreſs is either Fuite or Infinite. Finite is that which * Terms of 
is Limited by Law how often it ſhall be made, to bring the Party to Dienen 2 
Trial of the Action, as once or twice. Infinzte is without Limitation, 
until the Party appears; as againſt a Juror that refuſeth to appear, 
c. But I am ſpeaking of a Diſtreſs for Rent. Therefore, 

2, For chat may one Diſtrain? | 

A Landlord may diſtrain of Common Right for Rent-Service, * Dr.& Stud. 
and all Manner of Services, or for a Rent reſerved upon a Gift in 7-949 pony 
Tail, Leaſe for Life, or Years, or at Will, tho' there be no Clauſe 1 1o8. 57. b. 
of Diſtreſs in the Leaſe, provided that he reſerves the Reverſion to 295: *: 
himſelf. Theretore, tho' the Diſtreſs is reſerved, if the Rent is un- 
paid for Ten Days, (5c. yet the Leſſor may diſtrain the next Day af- 
ter it is due. For the Words are Affirmative, and cannot Reſtrain that 
which is of Common Right. But a Man may not diſtrain for Rent, 
after the Leaſe is expired. | Vet ſec the Statute %a. ] One cannot 

diſtrain - 
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diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs is expreſ- 
Pr. & Stud. ly reſerved in the Deed ; nor for P Debt, Treſpaſs, &c. 


Dial. a. ch 9. 3. A Diſtreſs may be of ſeveral Things, but not of all Things. A 


1 Inſt. 4. Diſtreſ taken 1 for Rent muſt be, 1. Of a Thing whereof a valuable 
a.& bd. Abr Propertyis in ſome Body, either General or Special, [Seechap. 5. poſt.] 
666, 667. Therefore Dogs, Conies, and Things Fere Nature cannot be di- 
ſtrained. But 2. When one is riding on a Horſe, or hath an Ax in 
his Hand cutting down Wood, or when one carries any Thing about 
Him, theſe cannot be diſtrained. But a Horſe with the Rider on it 
may be diſtrained Damage-feaſant, and led to the Pound with the 
* 1 Sid. 422, © Rider upon Him. Qzere. 3. Valuable Things that are in Trade, 
#47. & ,, mall not be diſtrained for Rent; as a Horſe that is ſhooing in a 
a K b. Smitb's Shop, ſhall not be diſtrained for the Rent of the Shop, nor 
a Horſc in an Inn, nor Materials in a Weaver's or Tailor's Shop for 
making Cloth or a Garment, nor Sacks of Corn or Meal in a Mill, 
for the Rent thereof. For the Common Preſumption is, 'That ſuch 
Things belong not to Themſelves, but to Others. For this Reaſon 
a Horſe, (5c. put out to Paſture by way of Agiſtment (becauſe it is 
preſumed to belong to the Owner of the Ground) may be diſtrained. 


'e2Ventr. 50. If He is put in but for a Night by © Leave of the Leſſor and Leſlee, 


2 Danv. Abr. yet the Leſſor may diſtrain him. Goods in a Fair or Market ſhall 
541, 642. not be diſtrained, for they are brought thither for the Good of the 
Publick. But if they are driving to Market, and by the Way they 

are put in to Paſture, otherwiſe. Utenſils and Inſtruments of Trade, 

1 Inſt. 47, Or Tools of one's Profeſſion, ought not to be diſtrained. 4. u No- 
a. & b. thing ſhall be diſtrained for Rent, that cannot be render'd again in as 
- m7 Abr. good a Plight, as it was at the Time of the Diſtreſs taken. So Vic- 
tuals cannot be diſtrained, and formerly (until a late Statute) Sheaves 

or Shocks of Corn. But for Damage-feaſant they may be diſtrain- 

ed. Carts with Corn may be diſtrained, for they may be ſaſely re- 

ſtored, For this Reaſon Money in a Bag ſealed may be diſtrained, 

not if out of a Bag. 5. Beaſts belonging to the Plough, or Beaſts 

* 1 Vent. 36. of Husbandry ( Averia Carucs) or Sheep, or * Horſes joined to a 
1 Sid. 440. Cart with a Man upon it, (but both Cart and Horſes may, if a Man 
is not upon the Cart, and the Horſes may be ſevered from the Cart 

loaden with Corn) ought not to be diſtrained; if there are other 

Beaſts or Things beſides which may be diſtrained. But for Damage- 

feaſant all theſe may be diſtrained. And indeed this Order is ſeldom 
obſerved; for Tenants are forced to ſubmit to the Pleaſure of their 
Landlords, becauſe the Remedy would be worſe than the Diſeaſe. 

! 11ofk, 47. 6. I Furnaces, Gc. fixed to the Freehold (tho the Tenant might re- 
a. & b. move them as his own during the Term) Doors upon the Hinges, 
the Windows of the Houſe, cannot be diſtrained. 7. Beaſts of a 
Stranger that Eſcape into the Landlord's Ground may be diſtrained 

for Rent, tho' they have not been Levant and Couchant, i. e. tho 

they have not been in the Ground for a good Space of Time, or ſo 

long as to have Jain down and roſe up again to Feed. Otherwiſe if 

the Tenant of the Land is in Fault, in not keeping up his Mounds, 

by Reaſon whereof the Beaſts come upon the Land. 


By the Statute 7 Ann. chap. 12. The Goods of an Ambaſſador or 


other Publick Miniſter, or of his Servants, ſhall not be diſtrained : 
. If ſo, the Diſtreſs is void. 
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4. How muſt a Diſtreſ be made? 

A Diſtreſs muſt be made on the Land or Premi ſſes, not when the 
Goods are removed from the Premiſles. [But ſee the Statute infra.] 

If Lands lay in * ſeveral Counties, one may Diſtrain in one Coun- 40 2 as 
ty for the whole Rent. One cannot break open © Gates, or throw ; * IPO 
down an Incloſure, to take a Diſtreſs. He may enter into the Te- 5Rep. go. 
nant's Houſe, if the Doors are open, otherwiſe not. 

A Diſtreſs muſt be made in this Manner. A Diſtreſs taken by One 
or his Bailift or Servant, of ® Jive Cattle for Rent-arrear, Gc. muſt b 1 Inſt. 47.b. 
be brought to a Common Pound within three Miles in the ſame 9% * 
County; or the Landlord may keep it in an open Place in his own 
Ground, or the Ground of another by his Conſent. If the Cattle are 
kept in a Common Pound, the Landlord need not give Notice to the 
Owner to Feed them, but the Owner is to take Notice at his Peril. 

If they are kept in any other open Place, He muſt give Notice to the 

Owner, that He may give them Food ; and then if the Cattle die for 

want of Food, He that was Diſtrained ſhall bear the Loſs, and the 
Landlord may Diſtrain again for the ſame Rent or Duty. Both theſe 

are Pounds Q&ert or Open, tho' there is a Difference as to Notice of 

giving the Cattle Food. One may alfo impound Cattle in Pound Co- 

vert or Cloſe, as in ſome Part of one's own Houſe, (5c. but then the 

Cattle are to be fed at the Peril of the Landlord without any Satiſ- 

faction for it. He that Diſtraineth Cattle cannot © Work them, or « : Cro. 148. 
Uſe them, unleſs for the Benefit of the Owner; as by Milking a Cow . 
diſtrained, (5c. for he hath no Property in them. But Cattle taken 

in Mithernam may be uſed. [See Of Replevin, Book 4. chap. 4. 

When one takes a Diſtreſs of Dead or 4 Inanimate Things, as 4 1 Inſt. 47.b. 
Houſhold Goods, Gc. They muſt be impounded in a Houſe, or 
other Pound Covert within Three Miles in the ſame County. For 
if they are put in a Pound Overt, and Damaged or Stolen, the 
Landlord muſt Anſwer for them; as He muſt Anſwer, if He him- 
ſelf doth any Harm to them, or to any other Diſtreſs. 

A Diſtreſs for Rent cannot be in the © Night; otherwiſe for Da- «1 Inſt. 142 4. 
mage-Feafant, leſt the Beaſts ſhould Eſcape before they are taken. 7 Rep. . 
[See Articuli Cleri, chap. 9. Or 9 Ed. 2.] 

5. Of Repleviy and Reſcons. 


. 


\ 


1. A Replevin, (Replegiare, d Re and Plegiare, ſ to Redeliver 1 11nft.145.b, 
upon Pledges or Sureties) is Grounded and Granted upon a Diſtreſs, 61. 4. 
and is a Re-deliverance of it, that the 'Thing Diſtrained may re- 
main with the firſt Poſſeſſor, upon Security given by Him, to try the 
Right with the Diſtrainer, and to Anſwer him in a Courſe of Law. 
[See Of Replevin, Book 4. chap. 4.] 

2. 8 Reſcous (from Reſcourrer, Recuperare) is a Reſiſtance and a 611nft.160.b. 
Reſcuing of any Thing (or of a Perſon arreſted) and procuring an 
Eſcape againſt Law. There muſt be a Diſtreſs or an Arreſt, or elſe there 
cannot be a Reſcous. It a Diſtreſsis taken Þ without Carſe, as where no » , Inſt. 3 b. 
Rent is due; or where one Diſtrains out of his Fee; or (if in his Fee) 160. b. 161.4 
in the Highway; or Diſtrains Averia Carucæ, where there is a ſufficient “ Rep 
Diſtreſs beſides [.]; or if the Landlord Diſtrains any Thing, that is 
not Diſtrainable; one may make Reſcozus. This may be done by the 
Tenant, when any Thing of his is wrongfully Diſtrained; or by a 
Stranger, when his Goods are Diſtrain'd without Cauſe, &c. If the 
Diſtreſs was made upon i Gocd Cauſe, the Owner cannot Reſcue i ; tag, 41, b. 
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them, as they are going to the Pound. And tho the Diſtreſs was with- 
out Cauſe, yet if it is impounded, the Owner cannot break the Pound 
and take away the Diſtreſs. If he doth, the Party Diſtraining may 
have his Action, and Re- take the Diſtreſs, where; ever He finds it, and 
Impound it again. But in Damage-Feaſant, if the Pound Door is 
unlock d, the Owner may take them out. If the Cattle Diſtrained, 
£ 11nft. 161.4. as they are Driving to the Pound, go into the *® Houſe of the Ow- 
9 Rep. 22. ner, and the Owner do not deliver them upon Demand, it is a Reſ- 
cons in Law, For there is a Neſcous in Law as well as in Deed. If 
the Landlord comes to Diſtrain Cattle, which he ſeeth upon the 
Ground, and' the 'Tenant, or any other (to prevent the Landlord 
trom Diſtraining) drives the Cattle off the Ground; yet the Landlord 
may make freſh Purſuit, and Diſtrain them. | See the 8 477. ch. 17. 
poft.] Otherwiſe for Damage- Feaſant; for the Diſtreſs muſt be while 
Damage-Feaſant. | Sec Of Reſcous, Book 3. chap. 3.] 
111nſt.160.b. © If the Owner of the Cattle ! before Diſtreſs Terxders his Rent, if a 
þ w_ "141, Diſtreſs is afterwards taken notwithſtanding the Tender, it is wrong- 
Ke ful, and He may make Reſcovs. But if He Tender after Diſtreſs, 
and before the Impounding, the Owner cannot Reſcue them; for 
the Taking was lawful, tho' the Detainer is wrongful. A Tender 
after the Impounding, makes neither the one nor the other wrong- 
ful; for then it cometh too late. The ſame Law for Damage- 
Feaſant, if before the Diſtreſs there is a 'Tender of ſufficient A- 
m 5 Rep. 76. mends. m And in Damage-Feaſant the Party may Tender Amends, 
8 until the Cattle are Impounded; and then the Detainer is unlaw- 
ful. [Sce the 21 Jac. 1. chap. 25. For Relief of Patentces, Ge. 
of Crown Lands and Dutchy Lands, Gc. in Caſes of Default for 
Non-payment of Rent, Oc. | 
A Tender of Amends to a Bailiff is not Good, for He cannot de- 
liver the Diſtreſs once taken, [See of Tender, ante, and the 2 /. 
& M. chap. 5. in fine, ra.) WAP 5 
Of * aunreaſonable Diſtreſſes; See the Statute of Malbr. 4. or 
; $52 H.3. chap. 4. and 2 Inft. 107. Concerning Diftreſſes and Tender. 
"xInft. 56. b· n If a Landlord Diſtrains Two or Three Oxen, Gc. for Twelve 
2 Inf. 107. Pence, or ſuch ſmall Sum, and the Owner brings a Replevy, and 
the Landlord avows the Taking of Them for the 'T'welve-pence, (5c. 
the Landlord ſhall be fined, and the Party may have his Action on 


the Statute; provided there was other Diſtreſs upon the Land holden 
of leſs Value. - 


By Marlbr, 15. or 52 H. 3. chap. 15. None (except the King) ſhall 
take a Diſtreſs out of his Fee, or in the King's Highway, or in the 
Common Street. For all the King's Subjects ought to have a Free Paſ- 
ſage to Fairs and Markets. | See the 3 Ed. 1. chap. 16, & 17.] 


Sce the 32 H. 8. chap. 32. For Recovery of Arrcarages of Rents 
by Executors and Adminiſtrators; and by the Fusband for Rent 
due in the Right and Lite-time of his Wife; and the Remedy for 
Rent, where the Eſtate was for the Life of another, that is Dead. 
And for the Expoſition of this Act, 1 Inſt. 162, a. & b. 
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; * Puicquid in excefſu actum eft, lege Prohibetur. 2 Inſt, 107, 
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By the 1 & 2 Ph. & M. chap. 12. No Diſtreſs of Cattle ſhall be 
Driven ont of the Hundred, where it ts taken, except to a Pound: 
Overt toi hin the ſame Shire; nor above T hree Miles diſtant from the 
Place, where it was taken, nor ſball it be Impounded in ſeveral 
Places, in Pain of Five Pounds and Treble Haage And no 
Perſon ſhall take above Four Pence for Impounding, under the like 
Penalty, any Preſcription notwithſtanding. [See again Marlbr. 4. 
or 52 H. 3. chap. 4. and 2 Tuſt. 106.] 


See the 22 Car. 2. chap. 6. 22 & 23 Car. 2. chap. 24. 10 Ann. 
chap. 18. Concerning Fee- Farm Rents. | 

1 here are two Excellent Statutes for Recovery of Rents by Di- 
ſtreſſes, (oig.) the 2 V. & M. Seff. 1. chap. 5. and the 8 Arn. ch. 17. 
which have altered the Common Law, and are now the Rule in 
Pracice. Diſtreſſes were not- to be Sold before, but only to be De- 
tained as Pledges, for inforcing the Payment of Rent ; the Perſons 
Diſtraining bave little Relief thereby. But | 


By the 2 W. & M. chap. 5. Ja Tenant or Owner of Goods ſhall 
not within Five Days after Diſtreſs for Rent due upon any De- 
miſe, Leaſe or Contract whatſoever, and Notice of the Cauſe there- 
of, left at the moſt Notorious Place of the Premiſſes, Replevy the 
ſame with ſufficient Security, to be given to the Sheriff, according to 
Law, the Perſon Diſtraining may with the Sheriff, Under-Sheriff, 
or Conſtable of the Hundred or Place where, &c. cauſe the Diſtreſs 
to be appraiſed by Two 23 io be ſworn by ſuch Sheriff or 
Conftable ; and then ſell the ſame towards Satisfattion of the Rent 
and Charges of the Diſtreſs and Appraiſement ; leaving the Over- 
plus in the Officer's Hand for the Owner's Uſe. 

And whereas no Sheaves or Shocks of Corn or Corn looſe in the 
Straw, or Hay in any Barn or Granary, or upon any Hovel, Stack 
or Rick, &c. could by the Law be Diſtrained ; it ſhall be lawful to 
Diſtrain for Rent arrear any ſuch Sheaves, &c. and to lack up and 
Detain the ſame in the Place, (for they cannot be Removed, but 
mult be Secured upon the Land) where it ſhall be found, until it be 
Replevied, &c. In Default wheref, to ſell the ſame after Appraiſe- 


ment, as aforeſaid. 


If a Landlord comes into a Houſe, and ſciſes upon ſome Goods 
as a Diſtreſs in the Name of all the Goods in the Houſe, That is a 
good Seiſure of all. But the Goods muſt be removed immediately 
by the Statute, except Corn or Hay. The Appraiſement and Sale 
cannot be until after Five Days. vs 


To proceed, I any Diſtreſs and Sale ſhall be made, where there 
is no Rent due, the Owner of the Goods Diſtraiued may Recover 
double Falue of the Goods Liſtrained, with full Coſts. 


Note, That the Goods mult be Sold, as well as Diſtrained ; other- 
wiſe no Action for the double Value. 


Upon any Pound-Breach, or Reſcous of Goods or Chattels. Di- 
flrained for Rent, the Party gr "os in a Special Action of the 25 
© * ſhall 
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ſhall recover his Treble Damages and Coſts. [Sec Luttv. 214, 215. 
4 Mod. from 385 to 395.] ] 

By the 8 Ann. chap. 17. No Goods or Chattels being on any Meſ- 
ſuages, Lands, &c. leaſed for Life or Lives, Term of Tears, at Ifill, 
or otherwiſe, ſhall be taken by Vertue of any Execution, or Extended, 
unleſs the Party, at whoſe Suit the ſaid Execution is ſued out, ſhall 
before the Removal of ſuch Goods, &c. pay the Landlord one Tear's 
Rent, if due; and then the Party may proceed to execute his Judg- 
ment. And the Sheriff, &c. is to levy and pay the Plaintiff, as well 
the Money ſo paid for Rent, as the Execution-Money. But no- 
thing in this Act ſhall extend, to Prejudice the King in lecying 
Debts, Fines, &c. due to the King. 

F any Tenant for Life, Tears, at Will, or otherwiſe, fraudulently 
Removes the Goods from the Demifed Premiſſes, with Intent to 
prevent the Landlord from Diſtraining, the Landlord may within 
Five Days take and ſeiſe ſuch Goods, where-ever they ſhall be found, 
as a Diſtreſs for the Arrears of Rent, and may 4% and ſell the 
ſame, as if ſuch Goods had been Diftrained pes the Demiſed Pre- 
miſſes. Provided the ſaid Goods were not Sold Bona Fide for valu- 
able Conſideration before ſuch Seiſure. 

An Adlion of Debt may be brought for Rent upon a Leaſe for 
Life, as upon # Lenſe for Tears. Which could not be at Com- 
mon Law. | 

Any Perſon having Rent in Arrear due upon any Leaſe Deter- 

mined, may within Six Calendar Months after the Determination 
of ſuch Leaſe, during the Landlord's Title and Poſſeſſion of the 
Tenant, Diſtrain for ſuch Arrears in the ſame Manner as He 
auight have done, if ſuch Leaſe had not been Determined. 

A Diſftreſſes bereby made, ſhall be liable to ſuch Sale, &c. as 
Directed by the 2 W. & M. before-mentioned. 


1 6. There may be an Apportionment and an Extinguiſhment of 

ent. 

*:Inft.147.b. 1. An ? Apportiomment (from Portio, quaſi partio) is a Partition 

3 . * b or Diviſion of the Rent, which is Dividable, as the Thing out of 

2 Inſt. 50. Which it is to be paid is Divided by Purchaſe in Fee, Grant, Re- 

1 Roll. _ covery, Surrender, Forfeiture of Part, G. Regularly a Rent- 

%% Charge cannot be apportion'd, or Things that are Entire. 
Concerning the Apportionment of Rents, there is a Difference 
betwixt the Grant and Reſervation of a Rent. For if a Man is 
ſeiſed of 'T'wo Acres, one in Fee-fimple, the other in Fee- tail, and 
by Deed Grants a Rent out of both, and Dieth; the Land in 
'Tail is Diſcharged, and the Land in Fee remains charged with the 
whole Rent. For of his own Grant He ſhall not take Advantage. 
But if in this Caſe He had Reſerved a Rent, the Rent ſhould be 
apportion'd; for it is not fit, the Donce or Leſſee ſhould be charged 
with the whole Rent. [See Meſtm. 3. or the 18 Ed. 1. chap. 2. and 
For the Expoſition thereof, 2 Iuſt. 503, 504.) 

?10Rep.128, If Land is 1 Epicted (Recovered by Law) or if the Leaſe deter- 
mines before the legal Time of Payment, no Rent ſhall be paid. 
For it ſhall not be apportion'd in Reſpe& of Part of the 7 ime, as 
it ſhall be upon Eviction of Part of the Land. - 

But Apportionment of Rent is uſually ſettled by Covenants. 

2 | 2, 1 Ex- 
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2. 1 Extinzuiſhment is where One hath a Highway Appendant, à Terms of 
Common Appendant, Rent or Service going out of the Land, and 3 2 
He purchaſes the Land, to which it is Appendant, or out of which 1 
the Rent or Service iſſueth. So then Extinguiſlimeut of Rent is a 1 luft. 143. b. 
deſtroying of a Rent by Purchaſe of the Land. For no one can have 3 * 
a Rent going out of his own Land. He that hath as high and per- Mere, 
durable Eſtate as well in the Land as in the Rent iſſuing out of 
the ſame Land, there the Rent is extin& ; Otherwiſe not. 

r If one hath a Rent-Charze to Him and His Heirs, iſſuing out of * Lit. 222. 
certain Land, If He purchaſes any Parcel of the Land to Him and * Inſt. 148. a, 
His Heirs, all the Rent-Charge is Extin&t. The Rent is entire and 
againſt Common Right, and iſſues out of every Part of the Land. 

But if the Rent-Charge be Determin'd by Act of God or the Lato, 

the Grantee may have a Writ of Annuity. However, if the Gran- 

tee of a Rent-Charge purchaſes Parcel of the Land, and the Gran- 

tor by his Deed, reciting the ſaid Purchaſe of Part, f granteth that « 156.145 b. 
He may Diſtrain for the ſame Rent in the Reſidue of the Land, this 148. a: 
amounteth to a New Grant. But if One that hath a © Rerr-Ser- Lit. 222. 
vice purchaſes Parcel of the Land, out of which the Rent is iſſuing, * 1". 148. 
this ſhall not Extinguiſh All, but for that Parcel. For in ſuch Caſe ® 28 

a Rent- Service may be Apportion'd according to the Value of the 

Land. [See Of Eutire Services, chap. 1. ante, under the Title Of 

an Eftate by Copy of Court-Roll.] Sy 

If a Leſſor enters upon a Leflee for Life or Years into Part, and 
puts out the Leflee; the Rent is ſuſpended in the Whole, and ſhall 
not be apportion'd for any Part. 

When one commits u Vaſte on Part of the Land, the Rent ſhall aft. 148.4. 
not be Extin& by the Forfeiture of Part, but apportion'd ; for no 
Man ſhall take Advantage of his own Wrong. | 

Hitherto of Tenures and Services, (viz.) Grand Serjeanty, Frank- 
almoign, Fealty, Socage and Rents. 5 


V. An * Auuuity is an Yearly Payment of a certain Sum of Money, of an An: 
granted to another in Fec- ſimple, Fee: tail, for Life or Years, charging ouity. 
the Perſon of the Grantor only. But not only the Grantee, but His pan 2. 
Heirs, and His and Their Grantee in Fee ſhall have a Writ of Annuity. Ind. 144 b. 
Yet if a Rent-Charge is granted to One and His Heirs, He ſhall not * Roll. Abr. 
have a Writ of Annuity againſt the Heir of the Grantor, tho' He hath © 
Aſſets; unleſs the Grant is for Him and His Heirs. It may be granted 
by a Corporation. Y No Freehold is charged therewith ; which » 11InR. 20. a. 
ſhews the Difference betwixt an Annuity and a Rent-Charge. 'There- er 
fore a Rent charge is preferable to a Grant of an Annuity. N 

If One Grants an Annuity for Term of Life of the Grantce, Phy- 
ſician, Lawyer, Cc. 2 pro Conſilio impendemdo to the Grantor, and - Plowd. 436. 
the Grantor dieth, the Annuity doth not ceaſe; tho' no Advice or | 
Counſel can be given to the Grantor that is dead. I 

An Annuity granted to a Corporation is not“ Mortmain ; cannot = 1 In. 2. b. 
be b cntail'd; ſhall not be © Aﬀets in the Hands of the Heir to whom e Inſt. 20.3. 
it deſcends; ſhall not be taken in Execution upon a Statute-Mer- © Dr. and 


chant, Staple or Elegit, as a Rent may. Frog Pt Is 
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« 1Inſt.292.b. A Releaſe of all Actions, 4 before the Annuity is behind, ſhall 
not Releaſe the Annuity, 


For Recovery of an Annuity no Action licth but a Writ of An- 
nuity. | 


Of Common. VI. © A Common (becauſe it is common to many) is a Profit that 
Finch 157- 4 Man hath in the Land of another. It is either Common of Pa- 
fture, Piſcary, Turbary or Eftovers. 
1. Of Common of Paſture; and of the Iutereſt of the Lord and 
Conmoner therein. | 
Common of Paſture is a Right of putting Beaſts to Paſture in 
another Man's Soil. 
Inf. 122.4, Of which there are f For Kinds, (2i2.) Common Ap pendant, 
> 8 Appurtenant, Pur Cauſe de Vicinage, and in Groſs. There can be 
3S, «2 „ no other Sort of Common of Paſture, as by Reaſon of being an In- 
6 Rep. 60. habitant in the Town, Gc. 1. Common Appendaut is a Right be- 
longing to one's 4rable Land, of putting Beaſts Commonable into 
another's Ground to Feed there. The Commencement of Common 
Appendant was thus, When a Lord enfeoft'd Another with Arable 
Land to hold of Him in Socage (i. e. By Service of the Plough) The 
Feoffee for the Maintenance of His Service had of Courſe, as im- 
plied in the Feoffment, Common in the Lord's Waſtes for his Cat- 
tle, which ploughed and manured his Land. This was for the Main- 
tenance and Advancement of Tillage, which is much reſpected and 
favoured in Law. So that Commonable Beaſts are thoſe which are 
employed for the Maintenance of the Plough, as Horſe or Ox, Kine 
and Sheep to compoſt the Land. It is of Common Right, and one 
needs not to preſcribe for it, tho it muſt be by Uſage Time out of 
Mind ; but then it is ſufficient to ſay, That it is only Appendant to 
ancient Arable Land; and is only for Cattle to Manure the Land. 
It cannot be Appendant to a Houſe, Meadow or Paſture, unleſs the 
Houſe is built on the Land, and the Meadow or Paſture were Arable 
at the Beginning. For tho' it is Meadow or Paſture, yet it is eſteem- 
ed as Arable, becauſe it may be ploughed. 8 This Sort of Com- 
mon may be throughout the Year; or limited to a certain Tie, 
or on Condition; to a certain Number of Beaſts by Uſage; tho' it is 
in its own Nature without Number, becauſe one muſt have ſufficient 
Paſture for his Beaſts ; and Meaſwreable according to the Quality and 
Quantity of the Freehold, to which one Claims Common Appen- 
dant. Regularly this Commoner may not Uſe the Common, but 
with his own proper Bcaſts, that are Levante and Conchant on the 
Land. He may not Agiſt the Beaſts of a Stranger, but He may put 
in the Bcaſts of a Stranger, if He hath any Temporary or Special Pro- 
perty in them; as if he borrows or hires them, to Compolt the Land. 
bo Farms of [See Of Apportionment of Common, infra.) 2. Common h ppurre- 
Con? mut is a Common belonging to an Eſtate for all Manner of Beaſts 
x Inſt. 122.84 Commonable or not Commonable, as Hogs, Goats (not Geeſe) 5c. 
3 It He that has ſuch Common put in the Beaſts of Another; He is a 
—__ 'Frepaſſer. Common Appendant and Appurtenant are often Con- 
founded, but they dificr in ſeveral Particulars Common Appurte- 
2 Audit 


56 1 Noll. Abr. 
397, 398. 
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2ant may be to ai Houſe, Meadow, Paſture, as well as to Arable LP 37- 
Land; and ought to be prefcribed for by Special Fords, as againſt . | 
Common Right; Altho' it may be crented at this Day by Grant ; | 
and it may be ſevered from the Land, to which it is Appurtenant, 
By k purchaſing Part of the Land, this Common cannot be appor- * 1Inft. zz a. 
tion'd; Otherwiſe by Alienation of Part. Now Common Appendant 288 
(as hath been ſaid) belongs only to Arable Land; for Commonable 9 
Beaſts only; is of Common Right; cannot be created at this Day; 
may be Apportiond. | See Poftea.] 3. Common by Reaſon of 
I Vicinage (becauſe Of Neighbonrhood) is a Sort of Common Appen- is Rep. 78, 
dant, and is where the Tenants of Two Lords which are ſeiſed of 79 
Two Towns lying next to one another) have uſed Time out of V. 122. a. 
Mind to have Common promiſcuouſly and m proportionably to their a Rep 5. 
Extent of Common on both Sides for all Manner of Beaſts Conimon- 
able. No Man can put his Beaſts therein; but they muſt Eſcape 
of themſelves from one Field to another, by Reaſon of the Neigh- 
bourhood. And this the Law ſuffers, to prevent Suits in open Coun- 
tries. Now this Sort of Common, being but an n Excuſe for Treſ- «thr. 222.9; 
paſs, one Town or Manor, where the Waſte of Two Lords lie to- 4 Rep. 38. 
gether, may Encloſe againſt the other. [For Shack Common in the 
County of Norfolk, Sce 7 Rep. 5.] 4. Common 77 © Groſs is a Li- *11nft. zo. b. 
berty of Commoning, conveyed alone without Land by Deed, or 37% . 
gain d by Cage, Time out of Mind. So that Common Appendant , Nes 0. 
cannot be Common in Groſs, | 

Ot Common Appendant, Appurtenant, and in Croſs, Some are 
for a certain Number of Beaſts, directly (as for Ten Cows) or by 
Conſequence, (vz.) for ſuch as are Levant and Couchant on the 
Land. Some Untertain, as Common Sau Number in Groß; and 
yet the Tenant of the Land may have Common there alſo. This 
Common cannot be Divided or Apportioncd, nor give a Woman 
Title of Dower. Common Appendant by Ufage may be limited to » itnf. 122.2. 
a certain Number. But Common Appurtenant muſt always be for! Roll. Abr. 
thoſe that are Levant and Conchamt. It is called Common Sau“. 
Number, becauſe it is uncertain how many they arc to be; there 
being more in ſome Years than others. | - 

q New erected Cottages, tho' they have Four Acres of Ground « « Inſt. 740. 
laid to them, ought not to have Common in the Waſte of the 
Lord. | F 

Further, In Common of Paſture, there is an utereſt of the Lord, 
and an Tntereft of the Commoner. | | 

1. As to the Iutereſt of the Lord. r The Lord of a Manor ſeiſed of - 1108, 122 a. 
the Waſtes, in which the J'enants have Common, may Depaſture 
there of Common Right. A Preſcription to exclude him is againſt 
Law. His Right is implied in the fiit Grant, tho' one may preſcribe 
againſt the Lord or Owner of the Soil, from ſuch a Day to ſuch a 
Day, or in ſuch a particular Place, and fo exclude the Owner, [If f1 Roll Abr. 
the Lord Grants Common Sars Number, yet there mult be left ſuf- 396, 399- 
ficient Common for the Lord's own Beaſts. If a Commoner * ſur- * 1 Saund. 
chargcth tle Common, 2. e. if He puts in more Beaſts than He ought, 3? 
the Lord may Diſtrain. He may make a Pond on the Common, 
if there is ſufficient Common left. [See 43 Eliz. chap. 1.] u Heng Rer. 113. 
may have an Action of Treſpaſs done in the Waſte or Common, be 
it Little or Great, 

By 
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By the Statute of Merton, or 20 H. 3. chap. 4. The Lord may Ap- 
prove againſt his Tenants, (i.e. the Lord may encloſe Part of the 
Waſte, Woods and Paſtures, for Himſelf, and Diſcharge it from be- 
ing Common, if He leaves Common ſufficient, &c. 


x 2 Inſt, 86, x But there is no Approvement by this Act againſt a Common 12 
474 475- Groſs, &c. For the Words of the Act are, That they ſhall have as 
much Paſture as ſufficeth for their Tenements. 


By Weſt. 2. or 13 Ed. 1. chap. 46. The Statnte of Merton hall 
not only Bind the Lord's Tenants, but Neighbours alſo, which claim 
Common of Paſture, as Appendant or Appurtenant to their Tene- 
ments. And none ſhall be aggrieved by Writ for Common of Paſture, 
by Occaſion of a Wind-mill, Sheep-cote Dairy, enlarging of a Court 
neceſſary, Curtilage, &c. 


y 2 Inſt. 476. Y This the Lord may do; and if the Lord hath Common in a 

3 loſt. 204. "Tenant's Ground, the "Tenant may Approve, for the Lord is a 
Neighbour. | 

A. Cow-Houſe, a Houſe for Dwelling of a Beaſt-Keeper, for the 

ſafe Cuſtody of the Beaſts feeding there, (5c. is within the Equity 

of the Statute, tho' ſufficient Common is not left. . | 


The Act ſays further, F any (upon juſt Title of Approvement) do 
make a Ditch or Hedge for that Purpoſe, which afterwards is thrown 
Down by Perſons unknown, the Towns adjoining may be Diftrained | 
to make ſuch Ditch or Hedge at their own Coſts, &c. [See 1 Georg. 
1. chap. 48. 6 Georg. 1. chap. 16. See alſo 2 Inft. 474, Gc.] 


Theſe Statutes are confirmed by the 3 Ed. 6. chap. 3. and Treble 
Damages given. 

[Sce 22 Ed. 4. chap. 7. 35 H. 8. chap. 17. Concerning the Enclo- 
ſure of a Foreſt or Chaſe, (5c. to exclude Commoners ; and for 
Obſervations on thoſe Acts, See the 8 Rep. 136, 137, 138.] 


See 12 Ann. chap. 4. Seſſ. 1. For making Iucloſures of ſome Part 
of the Common Grounds in the Weſt-Riding in the County of York, 
for the Endowment of poor Vicarages and Chapelries for the batter 
Snpport of their Miniſters. 


2. The Intereſt of the Commoner appears in theſe Particulars fol- 

lowing with Reſpect to the Lord, a Stranger, and other Commoners. 

t 3Roll. Abr. 1. As to the Lord; tho it is not the Commoner's Common, 2 until 
406. His Cattle hath taken the Graſs with their Mouths; yet He may 
z 2 Int. 88. à break Down an Incloſure, if the Lord doth encloſe Part, and leaves 
Roll. Abr. not ſufficient Common in the Reſidue. d If the Lord plows the 
$906 Land and ſows it, yet the Commoner may put in his Cattle, and 
juſtify the ſame, becauſe the Lord hath begun to do Wrong. If the 

© 2 Cro. 231, Lord erects ae Rick of Hay in the Common, and the Commoner's 
272. Beaſts cat the Hay, it is juſtiſiable. Neither can the Lord chaſe the 
| Beaſts for the Wrong done by himſelf. By the ſame Reaſon that the 

Lord may erctt one Stack, He may erect Twenty, and fo Defeat his 

5 own 


—— — 
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own Grant. If the Lord makes 4 Cony- Burroughs in the Common, * 1 Hof. Abr. 
and ſtores them with Conies, altho He had no Warren, the Commo- 5. 
ners cannot yy the Killing of them; but each Commoner may | 


bring his Action for the Damage. If the Lord e Surcharges the Coni- . N. B. 
mon, the Commoner may not Diſtrain them Damaze-Feaſant in his 128. 
own Soil, unleſs by Cuſtom ; but He may have an Action. The Nep. 177 
Lord may not dig f Pits for Gravel or Coal]; for the Statutes aforc- * 1 sid. 106. 
ſaid allow Improvement 8 by Eucibſure. The Lord 8 without s 1 Roll. Abr. 
Preſcription may Agiſt the Cattle of a Stranger. 2. As to S$tran- 396. 
gers. A Commoner may Diſtrain Their Beaſts h Damage-Feaſant »g Rep.112, 
in his own Name; or every Commoner may have an Action of the 23: TR 
Caſe; For the Beaſts may be gone, before they can be taken Damaze- __ — 
Fraſant. He ſhall not have an Action for every ſmall Treſpaſs; but 
for ſuch whereby He hath loſt his Common: If a Stranger comes, 
and takes away the ! Turf, the Lord only has an Action; but the 1 Roll. Abr. 
Commoner may have his Action, for Entering with Horſes and Carts, 9, 398, 4 
and thereby impairing his Common. A Commoner may Licence a 
Stranger, to Feed in the Common with ſuch a Number of Beafts, as 
He himſelf might have done, to manure His Land; but He cannot 
Agiſt, or take in the Beaſts of a Stranger for Money. 3. As to other 
Commoners ; * If any Commoner encloſes the Common, or builds a 9 Rep. 115; 
Houſe on the Common, every Commaner hath his Action for his 
private Damage. A Preſeatment in the Leet for ſuch an Encloſure 
to the Common Nuſance of the Inhabitants, is void; for it is no 
Publick or Common Nuſance. If a Commoner hath Common for 
Ten Beaſts, and He puts in more; the Surpluſage beyond the Ten 
® may be taken, and impounded for Damage-Feaſant by any other 
Commoner. | Oy. If the Remedy ought not to be by Preſentment 
in the Court-Baron, or by Action of the Caſe?] It is certain, that 
where there is a Colour of Right, One cannot Diſtrain the Cattle 
of Another Commoner. [See 13 Ed. 1. chap. 46. Concerning 4p- 
provement, ante. And For the Intereſt and Power of a Commoner 
more at large, See Bridg. 10, 11. Godb. 123, 124. 2 Leon. 201, 
202. 1 Roll. Abridg. 405.] 

The Writ of Admeafurement of Paſture is diſuſed; and the Com- 
moners uſually ſue one another by Diſtreſſes, Actions on the 
Caſe, (5c. | 

The Apportionment of Common, as well as of Rents, is uſually ſet- 
tled by Agreement, and ſo is Extinguiſhment of Common (as by 
Purchaſe of Part of the Land) prevented by Covenants. 1 But if ! 4 Rep: 57, 
there are no Covenants. Common Appendant ſhall be apportion'd d Rep. oy 
of Courſe (not extinguiſhed) upon Purchaſe of Part of the Land; 151, 138. 
becauſe it is of Common Right. But no other Common upon Pur- 5% * 
chaſe without particular Agreement. Common Appendant and pg an 2 
Appurtenant ſhall Both be apportion'd by Alienation of Part of the 
Land, to which Common is Appendant or Appurtenant. A Re- 
leaſe of Common in One Acre is an Extizgniſhment of the whole 
Common. Unity of Poſſe ion of the whole Land to which, Ge. 
and of the whole Land in which, &c. makes an Extingniſhment 
of a Common Appendant. [Sec Of Apportionment and Extin- 
guiſhment of Reut, ſupra.) | 

See 32 H. S. chap. 13. Concerning the putting Stone-Horſ:s and 
Scabbed Horſes into Commons, and the Driving of Foreſts, Chaſes, 
| Com- 
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Commons, (Fc. every Year. See alſo 4 Inft. 30g, 310. The 8 Eliz. 
chap. 8. Excepts Stone-Horſes about Thirteen Hands High it the 
Fen Grounds, &c. The 21 Fac. 1. chap. 20. Enacts, That the 327.8; 


chap. 13. ſhall not extend to the County of Cornwall. See the 


»1Inſt.122.8. 
5 Rep. 34- 

1 Ventr. 391. 
1 Saund. 251. 
2 Saund 326. 
u 1 Inſt. 4. b. 


® 1Inft.164.b. 


P 2 Inſt. 38, 
100, 199. 
10Rep. 138. 


14 Rep. 37. 


r IInſt. 4. b. 


C1 Inft, 41. b. 
2 Inſt. 18. 


22 Ed. 4. chap. 17. 35 H. 8. chap. 17. 13 Elis. chap. 25. .. 18. For 
Preſervation of Woods. 


Thus of Common of Paſture. 

2, Common of Piſcary is a Liberty of Fiſhing in another Man's 
Waters. And if one Claims to have a Common of Piſcary or Free- 
Fiſhing to himſelf, it is againſt Law, and the m Owner ſhall Fiſh 
there. But one may Preſcribe to have a Separate Right of Fiſhing 
in ſuch a Water, and the Owner of the Soil may there he excluded. 
And if one does Grant n Separalem Piſcariam, the Soil dotie not paſs, 
nor the Water, but only a particular Right of Fiſhing. And if, one 
Grants his Water, the Soil doth not paſs, but only the Piſcary with- 
in the Water. A Piſcary ® incertain (as a Common Sans Number) 
— be Divided amongſt Coparceners. [See of Coparceners, ch. 1. 
ante. | 

P Any Man may make Fiſh-Ponds (Vivers or Viviers) in His Own 
Ground, becauſe it is Matter of Profit, and for Increaſe of Victuals. 
See the Statutes of Meſt. 1. hap. 20. or 3 Ed. 1. chap. 20. 5 Elia. 
chap. 21. 22 © 23 Car. 2. chap. 25. 4&6 5IW.o& M. x 9h 23. 7(3 8 
IJ. z. chap. 14. 9 Ann. chap. 26. 1 Georg. 1. chap. 16. Concerning 
the Deftruttion of Fiſb in ſeveral Waters, &c. But Kidels or 
Open 17 * are forbid by the Common Law. [See Mazna Charta, 
chap. 23. | | 

4 Common of Turbary, from Turba, an Old Latin Word fof® 
Turf) is a Licence, to dig Turf upon another's Ground, or in the 
Lord's Waſte. The Owner of the Soil cannot be excluded. It muſt 
be Appendant to an 14 Houſe, not to Land; for Turfs are to be ſpent 
or burnt in a Houſe, It alſo may be Appurtenant, or in 3 
r But this Right of Digging Turf does not convey the Land, nor the 
Trees, Mines, 6c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, &c. which may be eaſily underſtood, by what 
has been already ſaid concerning 'Turbary. 

4. Common of Eſtovers, when reſtrained to Woods, is a Right 
of taking Wood out of another's Woods for Houſe-bote, Plough-bote, 
and Hay-bote. Eftovers in the French, and Bote in the Saxon Lan- 
guage in this Caſe denote Allowance, Compenſation or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to 
give to Boot. Houſe-bote is a Right of taking Timber, to Build or 
Repair the Houſe, or of taking Wood, to Burn in the Houſe, which 
is alſo called Fire-bote. Plough-bote is a Right to take Wood, to 


Repair Ploughs, Carts, Harrows; and for making Rakes, Forks, 


4 Rep. $7, 
$8. 


c. Hay-bote or Hedge-bote is a Right to take Wood, to Repair 
Hedges, Pales, Gates and Stiles to ſecure Encloſures. [See Of an 
Eftate for Life and Tears, chap. 1. ante. 

t If I Grant to one Efftovers, to Burn in his Houſe, or if He hath it 


by Preſcription, and He only alters the Rooms and Chambers of 


his Houſe at his own Coſt, without making new Chimneys, by 
which a Prejudice may come to the Owner of the Wood, or tho' He 
builds new Chimneys, or maketh a New Addition to his Old Houſe, 
He ſhall not loſe his Preſcription. But He cannot ſpend any of the 


2 | Fſtovers 
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Eftovers in the New Chimneys, or in the Part newly added. When 
a Houſe has Fftovers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other A& of God, or by 
Default of the Owner, if the Owner Re-builds it in the ſame Place; 
and in the ſame Manner, as it ſtood before, He ſhall have the ſame 


Eſtovers continued, becauſe the Land; the Foundation of the Houſe 
doth continue. 


VII. Ay (Chimin) here is a Right of going over another Of a way. 
Man's Ground. | 
Ways may be Divided into Private; Common and theKing's High- 
way. 1. uA Private Way is a Private Paſſage leading from one * 1 Ventr. 
certain Place to another, as from a Houſe to Church, to a Private 9 
Houſe, Village, or to the Fields. This is to be repaired by the Vil- 
lage or Hamlet, or ſometimes by a Particular Perſon. * And if it is * 1 Inſt. 56.4. 
ſtraitned, or if a Bridge, which another ought to repair, is decay'd, 3 
an Action of the Caſe lieth here, but not an Indictment. One or i Ventr. 208. 
more may have a Liberty, to paſs there by Preſcription or by Cove- 
nant. And this may be a Way in Groſs, or appendant to a Houſe or 
Land. 2. A Common Highway is that, which leadeth from a Village 
into the Fields. The Freehold and the Profits are in him that hath 
the Land next adjoining. And if it be ſtopp'd; I have no Remedy, | 
but by Preſentment or Indictment. An Indictment will alſo lie, if it | 
is a Common) Footway. 3. The King's Highway is that which 1: Ventr.208. 
leadeth from Village to Village, or from 'Town to 'Town, and is a 
Way for all Travellers, and doth communicate with a great Road, 
Gc. [See of the Surveyors of the Highways, Book 1: chap. 7.] 


VIII. The Malture of a Mill, (Molitzra) is the Toll, that a Miller ofthe Mul- 
takes for Grinding Corn. This Toll ought to be according to the g.“ 
Standard. [See Of Deceit and Cozenage, Book 3. chap. 3. : 


IX. A Corrody is an Allowance of Meat and Drink, Clothing, of Corr-ei-s 
Lodging, Gc. for neceſſary Suſtenance. Some Corrodies are of Com- andPenſion\. 
mon Right, and might be aſſigned by every Founder of a Religious the Law, v. EF 
Houſe in the ſame Houſe, when they were ſtanding, to any Perſon Corredy. | 
that He ſhould appoint. But Tenure in Frankalmoign was diſchar- 2? 168. 
ged of all Corrodies. Some began by Grant by one Man to an- 4 
other for Life, Years, in Tail or in Fee. A Chamber may be *1luft.122.a, 1 
Part of a Corrody. And He that hath the Corrody, hath but his 
Habitation in the Chamber; as a Fellow of a College hath but an 
Habitation in his Chamber. 


It appears by the 34& 35 HH. 8. chap. 16. That Corrodies belonged 
to Biſhops from Monafteries. 


b of Common Right Penſions are due to the King out of every > F.N.B. 235. 
Biſhoprick. | =: | 
Corrodies are turn'd into Penſions and Money at this Day. [See 
F. N. B. 230, 231, 232. and of Penſious, Title Tithes, and How 
Tithes may be Recovered, ſupra. See alſo the Statute of Circamſpette 
azatis, 13 Ed. 1. 34 & 35 H. 8. chap. l 9. | 


D d X. 1. Of 
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Of Offices. X. 1. Of an Office and its Nature. 2. Who is Capable of an Of- 
fice. 3. Where Offices may be Executed by Deputy. 4. Where 
Officers may be Ouſted. 5. Where Offices may be Forfeited. 
1, An Offce is a Function, by Vertue whereof a Man hath ſome 
Employment under the King, or under a Common Perſon or Sub- 
ject. Such an Office may be of Inheritance in Fee- ſimple or Fee- 
© 9 Rep. 97. tail; or it may be for Life, Years, or at Will. © But Offices of 
Truſt, which concern the Adminiſtration of Juſtice, cannot be 
granted for Years; for then it would go to the Exccutors or Admi- 
41 Inft.g9. a. niſtrators. If a 4 Houſe or Land belong to an Office, by Grant of 
the Office by Deed, the Houſe and Land paſſeth without Livery 
and Seiſin, as belonging thereunto. 
e1Inft,3.b 2. Thee King is Capable of an Office, not to Uſe, but to Grant. 
$ Rep. 55 * But He cannot by Letters Patent erect New Offices with New Fees, 
534, — 5 or grant New Fees to Old Offices. 
51 Inſt. 3.b Every Subject is Capable of an Office. But the Grant iss void, if 
5 Nan. Abr. He is Unexpert in ſome Sort of Offices, as thoſe that concern the Ad- 
286. miniſtration or Execution of Juſtice, Gc. [ Sce 12 Rich. 2. chap. 2. 
No Man, tho' never ſo Skilful, is capable of a Judicial Office in 
» 11 Rep. 4. h Reverſion. Therefore Stewardſhips of Court-Leets cannot be 
1 Inft. 3. b. granted in Reverſion, becauſe Stewards of Court-Leets are Judicial 
Officers. But Stewardſhips of Court-Barons may be granted in Re- 
verſion; becauſe thoſe Stewards are not Judicial Officers in all Things, 
that relate to the Court-Baron. (O.) Miniſterial Offices may be 
i 4 Inſt. 160, Granted in Reverſion. [See of Leaſes, ch. 3.] I Where one Officer is 


31 | jur. under the Correction of another, both Offices ought not to be Grant- 
— Jur. cd to the ſame Perſon. k Antient Offices muſt be granted in ſuch 


3 Cro. 138. Form, and in ſuch Manner, as they uſed to be; unleſs the Alteration 
92 — 5 is by Act of Parliament. ! An Officer that is conſtituted by Statute, 
1 4 Inſt. 267. hath no more Authority, than the Statute gives him; for He can- 
= 1 Inſt. z. b. not Preſcribe, as an Officer at Common Law may. An m Infant or 
5 Minor is not capable of an Office of Stewardſhip of the Court of a 
Manor, either in Poſſeſſion or Reverſion. [But Ore, and fee 
2 Danvers 's Abridg. Title Enfants, 774. See the 5 Ed. 6. chap. 16, 
Ge. Infra.) 

See the 6 Rich. 2. 1 9. 3 H. 8. chap. 8. Concerning Victuallers. 
See the 13 Car. 2. chap. 1. Title Corporations, Book 1. chap. 8. 
[and 5 Geo. 1. chap. 6.] 25 Car. 2. chap. 2. Shewing, That Officers 
(having Office Civil or Military, &c.) muſt take the Oaths of Alle- 
giance and Supremacy, Receive the Sacrament, (5c. or elſe are ad- 

judged to be uncapable of the Office. See 6 Ceo. 2. chap. 4.] 


[See Of Offences Againſt the Eftabliſh'd Church, Book 3. chap. 3. 


By the 1 W. & M. Scſſ. 1. chap. 8. New Oaths of Allegiance and 
Supremacy appointed, are to be taken under like Diſability. See 
768 V. z. chap: 27. 
By 1 Georg, I, Chap. 13. Ar Abjuration Oath is added, and in- 
cludes all Eccleſiaſtical Pe. admitted to Benefices, &c. See 9 Ann. 
. chap.20, For the more eaſy trying the Rights of Offices. 
2 By 


—— wu 


» Officia judicinlia non concedantur antequam vacent. 11 Rep.4. - 
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By the 12 W. 3. chap. 2. 1 Georg. 1. ch. 4. and 9. Aliens, tho 
made Deni gens or Nataraliz'd, are incapable of any Office of Truſt, 
either Civil or Military. 


3. Offices may be executed by n Deputy, where the Office may be 
A4 * to one, to execute by Himſelf or Deputy, or the Deputy of 
is Deputy. But ſee of the Lader- Sher iſt, Book 1. chap. 7.] A De- 


„Lit. 379. 
Perk. Tit. 
Grants. 


puty is He, that Exerciſes the Office in another Man's Right. There 9 Rep. 47, 


is a Difference betwixt a Deputy, and an Miance of an Office. For 
an Aſſignee hath an Eſtate or Intereſt in the Office itſelf, and doth 
all 'Things in his own Name; for whom the Grantor of the Office 
ſhall not Anſwer, except in Special Caſes. And when an Officer 
hath Power to make an Aſſignee, He may of Courſe make Deputies. 


Alſo when an Office deſcendeth to an Infant, Ideot, &c. He may of 


Courſe make a Deputy. But the Superior Officers muſt o Anſwer 
for their Deputies in Civil Actions, if they are not ſufficient to An- 
ſwer Damages. In Criminal Caſes Deputies muſt Anſwer for them- 


48, 49. 


3 Cro. 279. 


o Dr. & Stud. 
Dial. 2. ch. 42. 
2 Inſt. 191, 


ſelves. [See of Under-Sheriff, Book 1. chap. 7. and Of a Steward of 2 114 


a Court-Baron, Book 4. chap. 1. and IWhat Officers may make Depu- 
ties, 2 Roll. Abrigd. 154.) tt p 


By the 1 H. 4. chap. 13. and 4 H. 4. chap. 20. Cuſtomers or Con- 
trollers in every Port of England ſhall be Reſident upon their Offices 
in proper Perſon, without making any Deputy. 


By the 4 H. 4. chap. 21. Searchers in the Ports of England ſhall 
not Act by Deputy. 


Sce the 2 H. 6. chap. 10. Concerning Officers that may make 
Deputies. 


See the 5 Ed. 6. chap. 16. Concerning the Sale of a Deputation 
of an Office, ira. 


By the 1 W. & M. Seſſ. 1. chap. 18. Diſſenters from the Church of 
England choſen to any Parochial Office, who ſcruple the Taking of 
the Oaths, &c. may execute their Office by a Deputy, to be allowed 
as the Officer ſhould have been. 


The Grantor may lawtully P O and Diſcharge his Officer for * 1 Int. 233. 


Life, (5c. at Pleaſure, where he hath no other Profit, but a Collateral 
certain Fee [O.]; as Bailiff, Receiver, Surveyor, Auditor, Go. 
the Exerciſes of which are but Labour and Charge to them. Yet he 
mult have his Fee. But where the Fees are to be taken out of the 
Profits appertaining to the Grantor within his Office, and where the 
Opice it ſelf is profitable to them, there the Grantor cannot dif- 
charge the Officer of his Service. As if a Man doth Grant to another 
the Office of the Stewardſhip of the Courts of his Manors, even with 
a certain Fee, He cannot diſcharge him at Pleaſure, becauſe he hath 
other Fees and Profits belonging to his Office. So it is as to the Of- 
tice of the Keeper of a Park ; for He hath not only his certain Fee, 
but Profits and Avails in reſpe& of his Office, as Deer-Skins, Ge. 
Therefore no Man ſhall make void his own Grant to the Prejudice 
of the Grantee, But if Bailiffs, Receivers, &c. that have only a 
Collateral Fee, have their Offices granted by Patent for Life or 


Dd 2 Years, 


3 Cro. 59, 60. 
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Years, they cannot be removed at Pleaſure ; much leſs can Stewards 
of Courts, &c. if they hold their Offices by Patent. 4 But as to Pri- 
vate Offices granted by Decd, the Grantor or his Heirs may lawfully 


turn out the Grantee, if he doth not well and truly execute the Of- 


r gRep. 50. 
1 Inſt. 233. a. 
Coke's 

Compl. Cop. 


9.45. 


f Lit. 378, 


79. 
: loft. 233. b. 


v Inſt. 233. b. 
8 Rep. 44. 


fice. For the Eſtate which he hath in the Office is upon a Condi- 


tion in Law, (oig.) To do his Duty in it. 


5. Offices may be Forfeited by Common Law, and by Statute. 
1. By Common Law, as | 


By r Non: uſer of Publick Offices, which concern the Adminiſtration 


of Juſtice, or the Commonwealth. Here a Non-uſer is a Cauſe of + 


Forfeiture. But Non-uſer of itſelf, without ſome ſpecial Damage, 
is no Forfeiture of Private Offices. 'The ſame may be ſaid of a 
Refuſer to execute the Office upon Requeſt. 

By ! Mif-ufer, as if a Keeper of a Park kills any Deer without 
Warrant, or cuts down any Trees to his own Uſe, (5c. it is a For- 
feiture of his Office. For this and ſuch like Offices are founded up- 
on Skill and Confidence, and Conditions are annexed to them by the 
Law. And thus at Deputy by his Miſdemeanour may make his Of- 
ficer loſe his Office. But not the Miſdemeanour of the Grantee for 
Life, for he ſhall forfeit only his own Eſtate. Thus if a Steward 
burns the Court-Rolls, taketh a Bribe, (5c. he forfeits his Office by 
this Miſ-uſer. * Where the Condition in Law requires Skill and Con- 
fidence, as in Caſe of Offices, an Infant or Feme Covert, not ob- 


. ſerving it, forfeit their Intereſt, whether they come to the Office by 


Grant or Deſcent. But if an Infant or Feme Covert break a Con- 
dition in Law, that requires no Skill or Confidence, this is no abſo- 


lute Forfeiture, Yet here a Condition in Deed binds Them. 


2, By Statute. 


Ry the 5 Ed. 6. chap. 16. None ſhall ſell any Office or Deputation 


of the ſame, or any Part theredf, or take any Reward, or Promiſe 


thereof, or make any Agreement for any Reward for the ſame, Dirett- 
ly or Tudiretily, if the Office ſhall concern the Adminiſtration, Pro- 
ceedings, or Execution of Fuſtice, or Clerkſhip in any Courts of Re- 


cord, or concerning the King's Revenue, Account, Cuſtoms, or any 


„ 2 Ventr. 
188,213,267 


Attendance in any Cuſtom- Houſe, Aulnage, Auditorſbip, Surveyor of 
the King's Lands, or the Keeping of any of His Majeſty's Caſtles, 
Forts ; in Pain that the Seller of ſuch Office or Deputation ſhall not 
only loſe and forfeit his Right and Eſtate therein, or the Gift or 
Nomination to the (aid Office, or Deputation thereof, But that the 
Buyer ſhall immediately be Diſabled to enjoy the ſaid Office or Depu- 
tation. Provided, That this Act ſhall not extend to any Office of 
Inheritance for the Keeping of a Foreſt, Chaſe, Park, Houſe, Manor, 
Garden, nor to the Two Chief Fuſtices, or Juſtices of Me, but that 
they may Grant Offices as before. Alſo all Acts done by any Officer 


be by Force of this AEF ſhall be good in Law, until he be re- 
moved. 


Ext hath been Reſolved, That the Office of Regiſter to an Arch- 
deacon being forfeited by this Statute, the Right of Nominating and 


5 7 Appoint- 


— 


8 


—— 


1. 


In quo quis delinguit, in eo jure eſt puniendus. I Inſt. 233. b. 


_ 
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Appointing a Regiſter did Devolve to the Crown by Forfciture, and 
not to the Biſhop of the Dioceſe. Y Such Offices (as to the Right) „ Rep. 47 
are determinable at Common Law. pet 
See 12 Rich. 2. chap. 2. and of Bribery, Book 3. chap. 3. 
See allo 13 Car. 2. Stat. 2. chap. 1. 25 Car. 2. chap. 2. 1 V. & MM. 
Sell. 1. chap. 8. and 21. 76 8 . 3. chap. 27. 5 Ann. chap. 31. 
9 Ann. chap. 20. 1 Georg. 1. ch. 13. 3 Georg. 1. ch. 15. 5 Georg. 1. 


chap. 6. See the Statutes concerning Under-Sheriff, Bailiff, Gaoler, 
Book 1. chap. 7. 


- By the 1 Ann. chap. 8. No Office Civil or Military ſhall be void 
by the Death of the King. But ſhall continue ſix Months, unleſs 
Superſeded, or made Void ly the next Succeſſor. 


XI. Of Franchiſes, wherein I ſhall ſhew, 1. What is a Franchiſe. of Franchi- 
2. Their ſeveral Kinds. 3. What Franchiſes ought to have Allotv- ſes 
ance, and what not. 4. How Franchiſes may be Forfeited. 

1. What is a Franchiſe 2 

AZ Franchiſe or a Liberty is a Royal Privilege in the Hands of a: Finch 164. 
Subject, either by Charter of Letters Patents or Preſcription. All Li- 
berties are derived from the Crown ; and therefore they are Extin- 
guiſhed, if they come to the Crown again by Eſcheat, Forfeiture, 
&c. A Franchiſe or Liberty may be veſted in Bodies Politick or * FN. B. 230, 
Corporations, Aggregate or Sole, or in many Perſons that are b not » : Ing. 221. 
Corporations (as Counties, Boroughs, 'Fowns,) or in a ſingle Perſon. 
One Liberty cannot be granted to the Prejudice of another that was 
granted before. For Priority of Grant is to be regarded. 

2. They are of Different Kinds. The chiefeſt of them is the 
Principality of Males, the Counties Palatine of Lancaſter, Dur- 
ham, Cheſter, Ely. Next Counties, Hundreds, Cinque Ports, Ports 
of the Sea. Then there is a Liberty of having a Leer, Manor, or 
Lordſhip, a Liberty to make a Corporation, to have a Coroner, to 
Hold Pleas, and to have Cognizance of Pleas, Gaols, Bailiwicks of 
Liberties, and Return of J/rits, the Liberty of a Foreft, Chaſe, Park, 
Varren, Fairs and Markets, Felons Goods, Goods of Fgitives, of 
thoſe put in the Exigent, Deodands, Treaſure-Trove, Mais, Eſtrays, 
Wreck of the Sea, Se. 

Of the Mig awe" of Wales, and the Counties Palatine, I ſhall 
ſay ſomething hereafter in the Fourth Book, chap. 2. I have men- 
tion'd Counties and Hundreds in the Introduction. Cinque Ports 
ſhall be ſpoken of too in the Fourth Book. Of Gaols and Coroners, 
ſee Book 1. chap. 7. Of Corporations, chap. 8. Of Manors and 
Lordſhips, ſee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 
Book 4. chap. 1. | 
It is Neceſſary to ſpeak here only of Liberties to Hold Pleas, and 
to have Cognizance of Pleas, of Bailicvicbs of Liberties, and Return 
of I//rits, of the Liberties of Foreſt, Chaſe, Park, Iſ/arren, Fairs and 
Markets, Goods of Felons, Fugitives, of thoſe put in the Exigent, of 
Deodands, Treaſure-Trove, Waifs, Strays, Wreck of the Sea; which 


are Liberties uſually drawn into Queſtion. : Finch E 66. 
1. The Liberty © to Hold Phas (Tenere Placita) is to have a; lat. 51 


Court of one's own, and to hold it before a Mayor, Bailiff, Oc. in 4 1o8. 87, 


ſuch a Place, according to the Courſe of the Common Law, Herein , Ban Abr. 


One 164, 


i — 
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One may preſcribe: But the Cauſes here may be removed to the 
Higher Courts. Such are the Courts in Corporations, which are 
merely concurrent Juriſdictions. 
411Inſt.71.b 2. Po have 1 Cognizance of Pleas, (Cognitionem Placitorum) is to 
2 ind 140. have Power, to draw Cauſes out of the King's Courts into one's own, 
8 Rep. 118. with an Excluſive Juriſdiction. This lieth not in Preſcription, but 
9 Rep. 29. in Demand of the Lord; and is always of Record, and claimed by 
+... Charter. The Principality of Valet, the Counties Palatine, the 
2 Dany. Abr. Cinque Ports, and the Univerſities, are Juriſdictions exempt, and 
N * g. have Cogniſance of Pleas. But © theſe particular Juriſdictions, dero- 
gating from the Juriſdiction of the General Courts of the Common 
Law, are always to be taken ſtrictly. [See of the Courts of the 
Cinque Ports.] 

3. A Bailiwick is that Liberty, which is exempted from the Sheriff 
of the County, over which the Lord of the Liberty appointeth a Bai- 
liff, to do ſuch Offices within his Precin&, as an Under- Sheriff doth 
at large under the High-Sheriff in the County. Such is the Bailiff 
of Meſtminſter, of the Dean and Chapter of St. Paul's, &c, [See 
for his Oath 27 Eli. chap. 12.] 

Theſe Bailiffs of Liberties cannot Arreſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot en- 

i Ventr, ter the Liberty himſelf at the Suit of a Subject f without this Clauſe 

996. in his Writ, (oiz.) Non Omittas Propter Aliquam Libertatem, Gc. 

2 Inſt. 453. See Jet. 2. or 13 Ed. 1. chap. 39.] Yet He may Arreſt in Any 
ſuch Franchiſe upon a Oo Minus or Capias Utlagatum, and in all 
Writs whatſoever at the King's Suit. If the Sheriff, &c. doth enter 
the Liberty without ſuch a Power, the Lord of the Liberty ſhall 
have an Action againſt Him, tho the Execution of the Writ may 
ſtand Good. [Sce 27 H. 8. chap. 24.] 

4. Some Franchiſes (which are not Counties by themſelves, as 
York, Briſtol, | Qu.) &c.) have Return of Writs, (i. e.) they may 
make Certificate or Anſwer to the Courts above of that which 1s 
done by their Bailiffs, to whom Mandates are directed to execute 

s 2 Inſt. 432, Writs. 8 This Liberty may be by Grant or Preſcription. When 
453. the Bailiff Returns his Precept, he muſt ſet his Name to it. h Fines 
3 4% or Amerciaments for inſufficient Return of Writs, or other Proceſs 
» Pr. Sc Stud. made by the Stewards or Bailifts of Liberties, ſhall be laid upon 
Dial. 2. the Stewards or Bailiffs, and not upon the Sheriff or Lord of the 
chap. 42. Franchiſe. But the Loid ſhall Anſwer for the Bailiff, if he is in- 
ſufficient. [Sce the Caſe of Sir Robert Atkins, 1 Vent. 399. and 
1 Ed. 3. chap. 5. 27 H.8. chap. 24. and ſee Under-Sheriff, Book 1. 

chap. 7. | | 
i 11nft.235. a, -s N Foreſt, (Ferarum Statio) is a certain Territory of Woody 
Is A* Ground and Fruitful Paſtures, Privileged for Beaſts of Fenary (not 
num tr.  Jenery) or of thoſe that are gotten by Hunting, or for Fowls of Fo- 
ch. 2. num. 2. reſt, Chaſe and Warren, to reſt and abide there in Safety. k The 
Fe 55 00, King may make a Foreſt in his own Ground at this Day, but not in the 
Ground of Subjects without their Conſent. This Territory of Ground 
ſo privileged is meted and bounded, and known to be ſo, either by 
Matter of Record (by Writ ifſued to the Sherift of the County, who 
ſhall take an Enqueſt of the Place and Bounds, and Return it into 
14 Inſt. 301. Chancery, &c.) or by Preſcription. | By Preſcription it may be 
Good in the Grounds of other Men, The King may Grant a Foreſt 
3 | to 


— 
— 
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to a ® Subject; but in the Hands of a Subject it is not properly a Fo- " lat 1. b. 
reſt, But rather a Chaſe. By the Grant of a Foreſt, not only the 4 Ind. 344, 
Privilege, but the ® Land it ſelf paſſeth. | Yr og 
A Foreſt doth conſiſt of“ Eight Things, (viz.) Of Soil, Covert, „ _ og 
Laws, Courts of Record, Judges and Officers of Record, Game, and _ 
certain Bonds. |Sce Of the Conrts of the Foreſt, Book 4. chap. 1.] \ 
AP Purlicu (from Pur clear and cxempt, and lien a Place) con- » 4 Inſt. 303, 
taineth ſuch Grounds, which Hen. 2. Rich. 1. or King John: added to 
their Ancient Forcſts over other Men's Grounds, and which were af- 
terwards Diſafforeſted by the Statute of Charta de Foreſta, chap. 1. 
& z. The Owner may lawfully Hunt there, fell Timber, Gc. as if 
they had never been Afforeſted. | 
[See the 4 In/?. 299, 300. Concerning the Diſpoſal of the King's 
IVoods in Foreſts.) | 
6. A Chaſe (from Chaſſer To chaſe) is a Privileged Place for the 
Receipt of Deer and Beaſts of the Foreſt. [See of a Park, infra] 
being of a Middle Nature betwixt a Foreſt and a Park. Alt is com- * Inſt 233 a. 
monly Leſs than a Foreſt, and not endowed with ſo many Liberties, 
as Officers, Laws, Courts, c. and yet is of larger Compaſs than a 
Park, having more Officers and Game than a Park. Every Foreſt is 
a Chaſe, but every Chaſe is not a Foreſt. It differeth from a Park | 
in that it is not Encloſed; For if it is encloſed, it is a good Cauſe of | 
Forfeiture ; * tho' it muſt have certain Metes and Bounds. But it 4. Tast. 517, 
may be in other Men's Grounds as well as in one's own. It is not 
Lawful to make a Chaſe, Park or Warren without Licence under 11 Rep. 87. 
the Broad Seal. For this would be to appropriate Beaſts, that are Tal. 199. 
Fere Nature, to one's own Uſe. 
A Chaſe is Governed by the © Common Law. One may have *4 #8. 314, 
" Common in a Chaſe as well as in a Foreſt; and the Owners of 2 Pint. 258 
Woods may cut down Timber, (5c. without any one's Licence. 
Chaſes that were never Foreſts, cannot have any * Purlieu. * 4 Inſt. 305, 
7. AY Park (from Parquer to Encloſe) is a Great Quantity of '1 In#.233-a. 
Ground cncloſed and Privileged for wild Beaſts of Chaſe by the King's , 8 fg 
Grant or by Preſcription. No Man now can crc& a Park without a 
Licence under the Broad Seal. For the Common Law does not en- 
courage Matters of Pleaſure, which bring no Profit to the Common- 
wealth. 'The Beaſts of Park or Chaſe properly extend to the Buck, | 
Doe, Fox [O.] Ge. but in a Common and Legal Senſe to all the 5 | 
Beaſts of the Foreſt, A Park muſt be Encloſed. For if it lies open, A 
it is a good Cauſe of Seizure into the King's Hand as a Thing for- 
feited. And the Owner cannot have an Action againſt thoſe that Hunt 
in his Park, if it lies open. [O.] 
To a lawful Park Three Things are required. 1. A Grant or 
Preſcription. 2. Incloſures by Pale, Wall or Hedge. 3. Beaſts of 
a Park. 
There are Parks in Uſe and Reputation, erected without Lawful 
Warrant, and yet are called Parks. I do not ſpeak of theſe Nominal 
Parks; tho' the Owner of ſuch a Park may have an Action, for Kil- 
ling his Deer. 
2 Parks as well as Chaſes are Subject to the Common Law; and 4 18. 314 
are not to be Ruled by the Foreſt Laws. | 
See how a Keeper of a Park may forfeit his Office. Of Offices, ſu- 
pra, 5 Georg. 1. chap. 15. Of the Forfeiture and Punithment of a 
AD] | Keeper 
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Keeper of a Park, &c. for Taking or Killing Deer without Conſent of 
the Owner. Sce alſo of Killing Deer by Game- Keepers in the Sta- 
tutes concerning the Deſtroying of the Came, Book 3. chap. 3.] 

[See J}eſtm. 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Fac. 1: chap. 13. 
13 Car. 2. chap. 10. 3 G 4 HM. & M. chap. 10. 5 Georg. 1. chap. 15. 
and chap. 28. 8 Georg. I. chap. 19. 9 Ceo. 1. chap. 22. For the more 
Effectual Diſcovery and Puniſhment of Decr-Stealers.] 


By the 5 Georg. 1. chap. 15. It is further Enatted, That if Any 
Perſon ſhall unlawfully Pull down or Deſtroy, or cauſe to be Pull'd 
down or Deſtroy d, the Pales or Walls of Any Park, &c. where Red 
or Fallow Deer ſhall be then Rept, and being convicted by Confeſſion, 
or Oath of One or more Mitueſſes before a Fuſtice of the County, 
He ſhall be ſubjett to the Penalties of the 3 & 4 W. & M. chap: 10. 
for killing Any One Deer. [See 43 Eliz. chap. 7. 22 & 23 Car.2. 


chap. 7. For Breaking down Pales and other Fences.] 


Terms of 
the Law, v. 
Warren. 

1 Inſt, 233. a. 
8 Rep. 138. 
4 Inſt. 318. 


© 11 Rep. $7. 
2 Inſt. 199. 


4 5 Rep.104. 
1 Cro. 548. 


* 2 Inſt. 220, 
221, 713. 


' 4 Inſt, 272. 


8. A® Warren is a Liberty by Grant of the King, or by Preſcrip- 
tion, for Preſervation of Beaſts and Fowls of the Warren. Beaſts, as 
Hares, Conies, &'c. Fowls, as Partridge, Pheaſant, Quail, Rail, 
Woodcock ; or Water-Fowl, as Mallard, Hern, &c. b A Chaſe, 
Park or Warren are Collateral Inheritances, and not iſſuing out of 
the Soil as Common doth. A Free Warren may lic open; for there 
is no Neceſſity of encloſing it. One may have a Warren in an- 
other's Land; for the Grantee may Alien the Land, and Reſerve 
the Franchiſe. © But no one can make a Warren, and Appropriate 
thoſe Creatures that are Fere Nature, without the King's Licence, 
as before obſerved. 4 No Action lies, if Conics eat up another 
Man's Corn, c. But the Owner of the Corn may Kill them. For 
no One hath Property in them. 

[See the 22 Car. 2. chap. 25. 465 V. G M. chap. 23. 5 Ann. 
Se l. 2. chap. 14. 9 Ann. chap. 25. 3 Georg. 1. ch. 11. For the better 
Preſervation of the Game, and the Statutes relating to the Deſtroy- 
ing of the Game, Book 3. chap. 3. 

9. Of Fairs and Markets. 1. What is a Fair or Market ? 2. Of 
Toll in Fairs and Markets. 3. How Property is alter d by Sale in 
Fairs and Markets? 

1. What is a Fair or Market ? | 

A © Fair (from Forum or Feriæ) is a Great Sort of Market, granted 
to any Town, Oc. for Buying and Selling, and for the more ſpeedy 
and commodious Proviſion of ſuch Things, as the Subject needeth. 
It is uſually kept Once or 'Twice in the Year. A Mart (a Merce 
or Mercando) Is a Great Fair holden every Year. 

A Market (from Mercando, Buying and Selling) is leſſer than a 
Fair, and granted to a Town, (5c. for the like Purpoſes ; but chiefly 
for the Proviſion of ſuch Victuali, as the Subject wanteth. This is 
uſually kept Once or Twice in the Week. So that every Fair is a 
Market, but every Market is not a Fair. f There may be a Mar- 
ket without an Owner. Where there is an Owner, a Butcher can- 
not preſcribe to ſell Meat in his own , Houſe upon a Market-Day, 
for the Market muſt be in open Place, where the Owner may have 
the Benefit of it. 


| Every 


Ch. 2; Laws of England. 


— ﬀ. 


209 


8 Every one, that hath a Pair or Market, ought to have it by 


8 1 Inſt. 220. 


Grant, or Preſcription, which ſuppoſes a Grant or Charter. And if 2281. 


the King Grants to one a Fair or Market, He ſhall have of Courſe 
a Court of Record, called a Curt of Pic-Powder as incident there- 
unto; [Sce Of the Court of Pie-Powders, Book 4. chap. 1.] In 
Common Speech, the Fair or Market is taken for the Place, where 
it is kept. But if one hath a Fair or Market by Charter or Prc- 
ſcription, and another obtains a Market near it to the Nuſance of 
the former Fair or Market, h He may avoid it. For there are al- 
ways taeſe Words in the Grant, (vig.) Ita Onod non fit ad Nocr- 
mentum Alterius Mercati. [See Of the Clerk of the Market, 
Book. 1. chap. 7.] | | 

Every one, that hath a Market, ought to have Pillory, 'Tum- 
brel, 6c. to puniſh Offenders. 


By the 13 Ed. 1. Stat. 2. chap. 6. Fairs and Markets ſhall not be 
kept in Church. yards. | | 

By the 2 Ed. 3. chap. 15. Every Lord at the Beginning of bis 
Fair muſt Cry and Publiſh how long it ſhall endure. 

By the 27 H.6. chap. 5. All Fairs and Markets are forbidden to 
be kept upon a Sunday, (Fc. 


2. Of Toll in Fairs and Markets: In moſt Fairs and Markets 
Toll is to be paid to the Owner. 

i Toll (or Tolne) is propery a reaſonable Sum of Money or Pay- 
ment to the Owner of the Fair or Market upon Sale of Things 
Tollable within the Fair or Market, or for Stallage, Pickage, Ge. 
It is always to be paid by the * Buyer, not the Seller, unleſs there is 


> 1 Inſt. 406. 
1 Rep. 49. 


i. 1 Inſt. 220. 


k 2 Inſt. 221. 


a Cuſtom to the contrary. Nothing is Tollable of Common Right 


before the Sale. In Antient Fairs and Markets Toll may be paid 
by Cuſtom for the Standing in the Fair or Market, tho' Nothing 
is Sold. Such a Cuſtom muſt be Time out of Mind; which Cu- 
ſtom no One can Challenge, that claims the Pair or Market by 
Grant within the Time of Memory, (97z.) ſince the Reign of 
Rich. 1. So that it is better to have a Fair or Market by Pre- 
ſcription than Grant. Toll was firſt | invented, that Contracts might 
be made Openly and before Witneſſes. 

At this Day there is not any m certain Toll taken; but if that 
which is taken be unreaſonable, it is punithable by the 3 Ed. 1. 
chap. 31. Of which the Judges ſhall Determine, if it comes judi- 
cially before Them. Toll may be ſaid to be n Oxtragions, where 
a Reaſonable Toll is due, and Exceflive Toll is Taken; or where 
no Toll is due, and Toll is taken and unjuſtly Uſurped. The 
King cannot Grant an Outragtous Toll. Outragious Toll diſcourages 
Men from Furniſhing Fairs and Markets. . If the King does not 
Grant Toll with the Fair or Market, the Patentee ſhall have no 
'Foll. It is not Incident to a Fair or Market by a General Grant. 
Such a Pair or Market is a Free Fair or Market. | See 10 G 
11 V. z. chap. 24.] Toll in Pairs is generally Taken upon the Sale 
of Cattle, as Horſes, Gc. but in Markers for Grain only. o And 
the Lord may ſeize until Satisfaction. | 


E e | The 


l 2 Inſt. 220. 


m 2 Inſt. 222 


n 2 Inſt. 220. 


Roll Abr. 
666. 


* 
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y2 Iſt. 2211 The p King ſhall pay no Toll for any of his Goods; and a Man 

_— Abr. may be Diſcharged from the Payment of Toll by the King's Grant, 
cither Generally or Specially in his own Fairs and Markets; and of 
Toll which together with any Fairs or Markets have been Granted 
after ſuch Grant or Diſcharge; but the King's Grant cannot Diſ— 
charge Toll formerly due to Subjects either by Grant or Preſcription: 
priority of Grant is to be Regarded, Tenants in Antient Demeſne 
are Excmpted and Diſcharged of 'Toll for Things coming of thoſe 
Lands. It Toll is Demanded of them, They may ſue to have 

4 F.N.B.:27. 4 Letters Patents under the King's Seal, directed to all Officers, to 
ſuffer them to be Toll- free, or they may have the Writ De end 
quiet De Tolonio. |Sce of Eftates in Ancient Demeſne, Bock 2. 
chap. 1. and Of the Court of Ancient Demeſne, Book 4. chap. 1. 


By Weſt. 1. or 3 Ed. 1. ch. 31. V Exceſſive Toll be taken in a Mar- 
ket-Town by the Lord's Conſent, the Franchiſe ſhall be ſeiſed. If by 
other Officer, He ſhall pay Double Damages, and ſuffer Forty Days 
55h wand | Sce the 2 Taft. 219, Gc. For the Expoſition of this 
Statute. ; 

By the 2 & 3 Ph. & M. chap. 7. Every Owner of a Fair or Mar- 
ket Mall appoint,a Toll-taker, where Toll is to be taken, or a Book- 
keeper where no Toll is paid, to ſit there from Ten of the Clock in 
the Morning until Sun-ſet, in Pain of Forty Sbillings for every 
Defaulr. | Sce the Statute at large, and the 31 Fliz. chop. 12. 
Concerning Toll, and the 'Toll-keeper in Horſe-Fairs, Voucher 
upon Sale, and Redemption of an Horſe ſtolen, G. 


r $ Rep. 46. T There are divers other Sorts of Tolls, as Turn-Toll, where Toll 
is paid for Beaſts that are Driven to be Sold at Market, and do Re- 
turn unſold; Toll-Travers, where one claimeth to have 'Toll for 
every Beaſt Driven over his Ground; Through-Toll, where a Town 
preſcribes to have 'Toll for ſuch a Number of Beaſts as go through 
the Town, or over a Ferry or Bridge maintain'd at their Coſt. 
There is alſo Tronage for a Beam with which Things are to be 
weigh'd; Pontage, Paviage, Cranage Wharfage, Anchorage, Stal. 
lage, Pickage, &c. | 

; + Inft. 313, 3. Property is Altered and Deveſted by Sale in Fairs and Mar- 

5 Rep. 83. kets Overt. For all Contracts of any 'Thing Vendible there ſhall 
bind the Parties, and thoſe that have Right. But this Rule hath 
Twelve Exceptions, 1. It ſhall not Bind the King; tho' it ſhall Bind 

Infants, Feme Coverts, Ideots, Men beyond Sea and in Priſon that 
have Right. 2. The Sale muſt be in a Place that is open, ſo that 
any one that paſſeth by may ſee it; not in a Back-room, Ware-houle, 
Gc. z. It muſt be in an open and proper Place, and proper to the 
Trade of him in whoſe Shop it is Sold; as Plate muſt be fold in a 

Goldſmith's Shop, not in a Scrivener's, &c. for no one will Search 
there for ſuch Things. 4. It muſt be a Sale, not a Free-Gift with- 
out any valuable Conſideration. 5. The Buyer muſt not know that 
the Seller hath a wrongful Poſſeſſion. 6. The Sale muſt not be 
Fraudulently betwixt Iwo, on Purpoſe to bar him that hath Right. 
7. If the Seller acquircth the Goods again, He that hath Right may 
take them. 8. There muſt Be a Sale and Contract. Therefore a Sale to 
a Man of his own Goods, or a Sale by an Infant known to the Buyer 

2 to 
Qui prior eſt tempore, potior oft in jure. 4 Rep. 30. 1 Inft. 347. b. 


— 
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to be ſuch, or by a Feme Covert known to be a Feme Covert 
(unleſs for ſuch Things as ſhe uſually Trades for, or by Conſent of 
her Husband) bindeth not. 10. The Property is not alter'd if Toll 
is not paid, where the Statutes require it; [See the 2& 3 P. G 
M. chap. 7. 31 Eliz. chap. 12.] though by the Common Law the 
Property was altered, tho' no Toll paid. 11. The Sale muſt not 
be in the Night, but between Sun and Sun; though the Sale that 
is made in the Night is Good betwixt the Parties, not to Bind a 
Stranger that hath Right. 12. If the Party robbed purſues his Suit 
freſhly, and Convicts the Felon, though the King's Officer, or any 
other that ſeiſeth the Goods ſelleth them in Market-Overt, the King 
or the Other ſhall make Reſtitution of his Goods. For the Proper- 
ty was in the Cuſtody of the Law, and therefore could not be al- 
tered by Sale in Market-Overt, [Sce the 21 H. 8. chap. 11. and of 
Bankrupts, chap. 4. paſt. Concerning Sale of their Goods in Mar- 
ket-Overt. | | 

In : London every Day except Sunday is a Market-Overt, and the; Rep. 83 
Sales in Shops there for valuable Conſiderations are Good. u But in « Moore ro. 
the Country, where Things are Sold in diſtin& Places in a Fair or 
Market, the Goods muſt be fold in the uſual Place appointed for 
the Sale thereof; otherwiſe the Property is not altered. 

Sale upon a Sauday, tho in a Fair or Market, ſhall not alter the 
Property. 


pd 


By the 34 & 35 H. S. chap. 26. No Sale of Goods and Cattle floler 
in Wales, or Sold in any Fair or Market there, ſhall alter the Pro- 
perty thereof. | ; 

By the 2&3 Ph. & M. chap. 7. The Sale of Horſes in Market- 
Overt is made void in Six Caſes. And if any Horſe that is ſtolen 
ſhall not be Sold, Given or Exchanged according to the Tenour of 
this Statute, the Owner may take again the ſaid Horſe, ehere-ever 
He finds Him, or have an Action of Detinue or Replevin for the 
ſame. See the Statute at large, and 2 Iuſt. 515, 716. For the Ex- 

ition thereof. wes 1 

By the 31 Eliz. chap 12. Six Points more (by Way of Addition to 
a former Statute) are laid down, for ſaving the Property of Horſes to 
the Right Owners, whether the Horſe be ſtolen or not. Which Points 
being not obſerved, the Sale is void. See the Statute at large, and 
for the Expoſition thereof the 2 st. 716, 717, 718, 719.] 


So that what by the Twelve Exceptions above repeated, and what 
by the Twelve Additional Points by theſe Statutes, the Property of 
Horſes, Gc. is ſo preſerved, that it is almoſt impoſſible, That the 
Property of Horſes, &'c. (ſtolen or not ſtolen) ſhould be altered by 
any Sale in Market-Overt, if the Owner is induſtrious to purſue 
theſe Directions. | 

See the 5 & 6 Ed. 6. chap. 14. An Act againſt Engroſſers, Fore- 
ſtallers and Regrators; and fſce of theſe Oftences in the Pleas of the 
Crown, Book 3. chap. 3. 

See the 1 & 2 Ph. & M. chap. 7. An Act, That Perſons Dwelling 
in the Country ſhall not ſell divers Wares in the Cities or Towns 
Corporate by Retail, but in open Fairs, | 

E e 2 10. There 
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1 1 Inſt. 114. 


55. 227. 
5 Rep. 110. 
9 Rep. 23, 24. 
1Saund 274. 


y 5 Rep. 109. 
2 Inſt. 281. 


2 5 Rep. 110, 
111. 
3 Inſt. 232. 


a 3 Inſt, 57. 
5 Rep. 110. 
Keilw, 68. b. 


* I Sid. 204. 


10. There are Liberties of Seiſing Goods and Chattels of Felons, 
Fugitives, and of thoſe put in the Exigent. Alſo Liberties of 
Seiling Deodands, Treaſure-Trove, Waits, Eſtrays, and Wreck of the 
Sea. 

1, Goods and Chattels of * Felus may be forfeited by Conviction, 
and ſometimes without Conviction. But the Forfeiture ought al- 


„ways to appear of Record. So the Goods of one Felo de ſe are not 


fortcited until Preſented, or found of Record. Therefore the Goods 
of Felons, or of Felons of themſelves, cannot be claim'd by Pre- 
ſcription. If the King grants the Goods and Chattels of Felons, the 
Goods and Chattels of Felons of Themſelves do not paſs. 

2. The Goods and Chattels of Fugitives are the proper Goods of 
Him that flieth for a Felony; and are Forfeited to the Lord of the 
Franchiſe, when the Flight is found of Record, either by Indi&tment 
upon the Death of a Man before the Coroner, or by Verdict upon 
Acquittal, if it be found that he fled for the Felony. For tho one 
may be found Not guilty, yet he may forfeit his Goods by Flying. 
[See of Forfeiture upon Flight, Book 4. chap. 5.] 2 

3. The Goods of thoſe put in the 2 Exigent are forfeited, when 
one Appealed or Indicted of Felony withdraweth himſelf ſo long, un- 
till the Writ of Exigent, in Order to an Outlawry, is awarded againſt 
Him. The withdrawing is a Flight in Law. And this Forfeiture 
ſhall ſtand, tho' he renders himſelf upon the Exigent, and afterwards 
is found Not Guilty. If the Party was Impriſon'd, or beyond Seca, (5c. 
the Party, His Executors or Adminiſtrators, ſhall have a Writ of 
Error, to Reverſe the Award of the Exigent. | See of Forfeiture 
upon Outlawry, Book 4. chap. 5.] | 

4. A. Deodand (Deo Dandum) is when any Moveable Thing In- 
animate, or Beaſt Animate doth cauſe or occaſion the untimely Death 
of any Man 'by Miſchance, (without the Pault of Himſelf or 
other Perſon,) in any County of Eugland (but not upon the Sea or 
Salt Water) and that 'Thing, and every Thing moving with it is 
forfeited to the King or Grantee of the Crown, if He dies within a. 
Year and a Day after. As when a Cart-wheel runneth over a Chri- 
ſtian, and killeth him, the Cart-wheel, Cart and Horſes are given to 
the Lord of the Liberty, to be Diſtributed amongſt the Poor, for the 
Appeaſing of God's Wrath. If the Forfeiture is to the Crown, the 
Almoner diſpoſeth of it. If one under the Age of Fourteen falls from 
a Cart, Horſe, (5c. there is no Deodand. But if a Horſe, &c. kills 
any One within the Age of Diſcretion, (i. e. under F ourteen) it is a 
Deodand. Things fixed to the Frechold cannot be Deodands, as 
the Wheel of a Mill, a Bell hanging in a Steeple, Gc. unleſs 
ſevered from the Freehold before the Accident happened. If . 


killeth a Man with the Sword of B. the Sword is a Deodand. If 


one falls out of a Veſſel in Freſh Water, the Veſſel is a Deodand ; but 
not if he falls out of a Veſlel in Salt Watcr; tho' the Arm of the Sea 
is in the Body of a County; becauſe Perſons at Sea are continually 
Expoſed to ſuch Accidents. 1 


5 ; 'The 


— g 2 


— 4 
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cCunia gue mov:nt ad mortem, ſunt Deo danda. 5 Rep. 110. 2 Inf. 57. 


N ,—* M. 0 a. —- OS 
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The Jury, Who Find or Preſent the Death by ſuch Miſadventure, 
ought alſo to find and appraiſe the Deodand. For the Goods are not 
forfeited in 'Theſe Caſes until the Matter is found of b Record; and * 5 Rep. 110. 
therefore cannot be claim'd by Prefcription. [See Of the Court of lot. 114. 
the Coroner, Book 4. chap. 1.) But the Gllowing Franchiſes may be 11 7 1. 
claim'd by Grant or Preſtription. As 

5. © Treaſure-Trove (or Treaſure Found) which is Treaſure found « 4 luft. 143, 
hid in the Earth, (not lying upon the Earth, or hid in the Sea,) and 133. 
which for want of a True Owner belongs to the Lord of the Liberty R. ig 
by Special Grant or Preſcription. But if the Owner may any Ways ook 
be known, then it does not belong to the King, or Lord of the Li- 
| under him. Nothing is ſaid to be Treaſure-Trove but Gold 
and Silver. To conceal it is Fine and Impriſonment. 

6. 1 Wai (Bona Waviata) are Goods which are ſtolen and wai- * 5 Rep. 169. 

ved upon Purſuit (for fear of being Apprehended) by the Thief in his Kiteh. 81,82. 
Flight, and upon that Account forfeited to the Lord of the Manor. 
'The Reaſon of this Forfeiture is as a Puniſhment of the Owner of 
the Goods, for not Purſuing and Bringing the Thief to be Attainted. 
If the Thief had not the Goods in Poſſeſſion upon Purſuit, there is 
no Forfeiture ; and then the Owner may ſeiſe them where He finds 
them, without any freſh Purſuit. [See the 21 H. 8. chap. 11. 


— 
— 
— 


7. © Eftrays (Extrahuræ) are Cattle that ſtray into another Man's e Finch 175. 


Ground, and not own'd by any Man. In this Caſe, if they are pro- Kitch.80,8r. 
claimed on To Market-Days in Teo ſeveral Towns next adjoining, Elen. 767 
and the Owner doth not claim them within a Year and a Day, they 

belong to the Lord of the Liberty. If a Lord (who claims under 

the King) keeps a Stray 'Three-quarters of a Year, and within the 

Year it ſtrayeth again, and another Lord getteth it, the firſt Lord 

cannot Re-take it; for until the Year and a Day are paſt, and Pro- 
clamation made as aforeſaid, He hath no Property; and therefore the 

Poſſeſſion of the Second Lord is Good againſt Him. If the Owner 

claims the Stray within the Year and Day, He muſt pay for the 

f Keeping. But in the mean Time the Lord cannot A. it; tho' f x Roll. Abr. 
He may milk a ſtray Cow within the Year. If the Cattle were ne- 879. 

ver proclaim'd, the Owner may take them at any Time. No Fowl ©*: 148. 
can be ſtrays but 8 Swans; and then Proclamation muſt be made as 5 7 Rep. 16, 
in other Caſes. The Cattle of the h King cannot be Strays, or for- 77;  . 
feited as ſuch to the Lord of the Manor. ER r 


8. Al Vreck (Vreccum Maris) is applied to ſuch Goods as after as TY 5 


Shipwreck are caſt upon the Land by the Sea, and left there within ,7 6 167. 


ſome County. None of thoſe Goods which are called Jetſam (from 

being 04 into the Sea while the Ship is in Danger, and after Periſh- 

eth) or thoſe called Hotſam (from Floating upon the Sea after Ship- 

wreck) or thoſe called Lagan or Ligan (Goods ſunk in the Sea, but 

tied to a Buoy, Oc. that they may be found again after Shipwreck) 

are to be eſteemed Wreck, ſo long as they remain upon the Sea, 

and are not caſt upon the Land by the Seca. If any of them are caſt 

upon the Land by the Sca, they are Wreck. A Wreck mult be with- 

in ſome. County, whereof the Common Law taketh Cogniſance, and 

not where the Admiral hath Juriſdiction. k J/reck, Jerſam, Flot- « 5Rep.169; 

ſam and Ligan may be gained by Grant or Preſcription, as well as on | 

Treaſure-Trove, Waifs, and Eftrays. If there is no Grant or Pre- fs N 
"2 ſcription, 
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19 Rep. 27, 
2 Inſt. 2815 


ſcription, they belong to the King. For where no Man can claim 
Property in Goods, the King ſhall have them by his Prerogative. 


By Weſt. 1. or the 3 Ed. 1. chap. 4. IVhere a Man, Cat, or Dog 
eſcape alive out of a Ship, whereby the Owner of the Goods may be 
known, neither the Veſſel nor any Thing therein ſhall be adjudged 


Mrech; but ſhall be reſtor d to the Owner, if He claims within a 
Dar and a Day. | 


A Man, Cat, or Dog are only put for Examples; but all other 
Living 'Things are to be underſtood, 

The Year and Day ſhall be counted from the Siſure. Yet if the 
Owner dies within the Year, His Executors or Adminiſtrators may 
make Proof. But if the King's Goods are Wrecked, and caſt upon 
the Ground, where a Subject hath Wreck of Sea, The King is not 
confin'd to any Time to make Proof, as a Subject is. 

If the Goods are Bona Peritura, the Sheriff may ſell ſuch 
Goods within the Year, 

If the Goods are not ſeiſed by the Lord of the Liberty, but taken 
away by Wrong-doers, the Owner may have his Action; and if the 
Wrong-doers are unknown, He may have a Commiſſion to Enquire, 
Gc. [Sec the Expoſition of J/eft. 1. chap. 4. 2 Inſt. 166, 167, 168, ] 


By the 17 Ed. 2. chap. 11. The King ſhall have Mreck of the Sea, 
IWhales and Great Sturgeons taken in the Sea, and elſewhere through- 
out the whole Realm; except in Places Privileged by the King. 


See the 12 Ann. Sefſ; 2. chap. 18. An Act for Preſerving all ſuch 
Ships and the Goods thereof, which ſhall happen to be forced on 
Shore, or Stranded upon the Coaſts of this Kingdom, &c. Command- 
ing all Officers adjoining to the Sea, to call together as many Men, 
as are neceſſary to Aſſiſt, c. [See the 4 Georg. 1. chap. 1 2. 

3. What Franchiſes ought to have Allowance, and what not? 

I have ſaid, That ſome Franchiſes lie in Point of Charter, and 
cannot be claimed by Preſcription; and that ſome lie in Preſcription 
and Uſage without the Help of any Charter. Now, if the Franchiſes 
that depend on Charter were granted | before Time of Memory, 
(viz. Before the Reign of Rich. 1.) they are not any Records Plead- 
able, if they have not the Aid of ſome Matter of Record within 'Time 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as Al- 
lowance before the Juſtices in Eyre, Juſtices of the C mmon Pleas, or 
before the Barons of the Exchequer, or by Force of ſome Confirmation 
by Charter of ſome King within 'Time of Memory. Theſe are ſuf- 
ficient, without ſhewing the Charter, to ſupport the Franchiſes. 

But if the Charters were Granted within Time of Memory, they 
are pleadable without ſhewing any Allowance or Confirmation. Yet 
If They have been Allow'd or Confirm'd as aforeſaid, The Franchi- 
ſes may be claim'd by Force of the Allowance or Confirmation, with- 
out ſhewing the Charter. [See the 3 Ed. 6. chap. 4. 13 Elia. chap. 6. 


and 5 Rep. 52, 53. See the 6& 18 Ed. 1. Stat. de quo Warranto, 


and the Expoſition thereof, 2 Zzft. 279, &c.] Uſage may uphold 
Franchiſes, which may be claim d only by Preſcription, without Re- 
OO | cord 


Wr 
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cord either of Creation, Allowance or Confirmation. Neither doth 
a Grant or Confirmation by Charter deſtroy ſuch Prefcription. (On.) 
4. How Franchiſes may be forfgited? ® Franchiſes and Libertics "Finch, 
may be Forfeited by Miſ-ufcr or Non-uſer. 1. By Mif-uſer, as by 4 "PR 
keeping a Fair or Market otherwiſe than it is Granted, as by Keep 65. 


, - Kitch. 65. 
ing a Fair or Market upon two Days, when One only is Granted ; 
or by keeping it upon a Monday, when it is Granted to be kept on 
a Wedneſday ; or tor Extorting Fees, where none are duc, Gr, A 
Miſuſer of any Point, where there are many in One Franchiſe, is a 
Forfeiture of all of them, who Depend upon ohe Another; but not 
of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 
Franchiſes and Liberties; which He ought not to have, it is ſaid to be 
an Uſnrpation upon the King; and the King ſhall have a Writ of 
Ono Warranto for that as well as upon a Miſ-nſer. 2. " By Non: g Rep. 50. 
uſer ; for if one hath Liberties, and doth not uſe them within Me- 2 Inf. 282. 
mory, they are Loſt. Non-ůuſer of a Market is no Forfeiture. But Kiteh. $5: 
not to excrciſe the Office of Clerk of the Market, (5c. is a Cauſe of 
Seiſing, and a Forfeiture by Non-uſer; becauſe it is a Neceſſary Of- 
fice, and for the Good of the Commonwealth. So They may be 
loſt by Nonclaiin. 5 

For Statutes concerning Franchiſes and Liberties, Sec the 9 H. 3. 
chap. 9. 9 H. 3. chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. G 30, or 
6 Ed. 1. De Quo Marrauto, and Stat. De T allagio non Concedendo, 
or 34 Ed. 1. chap. 4.— 1 Ed. 3. Stat. 1. chap. 1.—14 Ed. 3. Stat. 1. 
chap.1. 20 H. 4. chap. 1. 27 H.8. chap. 24. 32 Hl. S. chap. 20.— 
2 . & M. Sefſ. 1. chap. 8. Concerning the Rights of London. 4 & 
5 NM. & M. chap. 22. and the 9 Ann. chap. 20. For the more eaſy 
Trying the Rights and Franchiſes in Corporations and Boroughs. 


XII. o A Privilege is a Private Law, allowed to a Private Man » Cowel's 
or Corporation, to be exempted from the Rigour of the Common Interp. v. 


e | Priviiegs. 

Law. It is ſometimes uſed for a Place, that hath a Special Immu— 2 Roll. Abr. 

nity. Therefore, Hs | | 272, 2735 
A Privilege is either Perſonal or Real. Perſonal, as of a Mem- 74 75. 


; ; 276. 
ber of Parliament and Convocation, and of their Servants, not to Finch 321. 


be arreſted Sitting the Parliament or Convocation, Gc. Real, as 
that which is Granted to a Place, as to the King's Palaces, to 
Courts at Weſtminſter, to the Univerſities, that their Members or 
Officers muſt be ſued within their Precincts or Courts, and not in 
other Courts. [See of Vyits, Book 4. chap. 4.] _ 

And now having ſpoken of the Two Dzoiſions of Eſtates in 
Lands, 'Tenements or Hereditaments, It will be proper to ſhew 
how Lands, Tenements or Hereditaments may be Acquired or 
Convey'd from on: to another. 


CHAP. 


| 
| 
| 
| 
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Hoto Lands, Tenements or Hereditaments may be Ac: 
quired, 2 1. By Occupancy. 2. By Deſcent. 
3. By Purchaſe, (wherein Of Deeds, and the ſeveral 
Sorts of Conveyances, as Feoffment, Fine, Recovery, 
Indentures to Lead Uſes, Covenants to ſtand ſeiſed 
ro Uſes, Bargain and Sale, Grant, Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, Exchange, Sur- 
render, Revocation and New Declaration, foal 
Obligations, Defeaſances, Deviſe.) g. By Preſcription. 
5. By Eſcheat. 


How Lands, [DRoperty in Lands, &c. may be Acquired either, 1. By Occupan- 
C. ar 4 


quired or . 2. By Deſcent. 3. By Purchaſe. 4. By Preſcription. 
Conveyed. Or, 5 By Eſcheat. 


By Oecu- I. By v Occapancy. where the Title accrues by the firſt Entry. As 
Pr Lad. 41. b. When Tenant for Term of another's Life dieth, while He for whoſe 
388. a. Life the Leaſe is made is Living, He that firſt Entereth ſhall hold 
the Land during the other Man's Life, and ſhall be ſubje& to the 

Payment of the Rent reſerved, &c. There can be no Occupant 

againſt the King, nor of any Thing that lieth in Grant, as of Incorpo- 

real Rights or Eſtates. But to prevent Occupancy, at the making 

of the Grant it is adviſeable to add theſe Words, (viz.) To Have 

and to Hold to Him and His Heirs, during the Life of Ceſtuy que 

Vie, or of Him for whoſe Life the Leaſe was made. Por then it 

is Deſcendible to the Heir; or elſe the Tenant or Grantee (if He 

hath the Eſtate without the Word Heirs) may aſſign the Eſtate 

over to divers Men and their Heirs in Truſt, for Him and His Heirs 


during the Life of Ceſtay que Vie. But now 


By the 29 Car. 2, chap. 3. If the Leſſee for the Term of another's 
Life Deviſe not the Eſtate, and His Heir becomes Occupant, it 
ſhall be chargeable in his Hands as Aſſets by Deſcent to pay Debts, 
as Lands in Fee-fimple, elſe it ſhall go to the Executors or Admini- 
ftrators, and be Aſſets. [Sec of an Eſtate for Life, chap. 1. ante, 
and of Adminiſtration, poſt, chap. 6. 


By Deſcent, II. By Deſcent, or Hereditary Succeſſion, Property in Lands, &c. 
41 Inſt. 13.b. may be Acquired. 41 Deſcent (Deſcenſns) is a Means, whereby 
235. . Kb. One doth derive his Title to certain Lands as Heir, and by Right of 
r 1 Ventr. Blood, to ſome of his Anccſtors; © unleſs hindered by Illegitimation, 
415, 46% [See Of a Baſtard, Book 1. chap. 6.] Half-blood, Attainder, or Cor- 
ruption of Blood, or by being an Alien, or by Act of Parliament. 
[Sce 116 12 /. 3. chap. 4. 9. 4. Concerning Papiſts.] This is the 

Nobleſt and Worthieſt Means whereby Lands, Gc. are acquired. 

A Deſcent is either by Common Law, Cuſtom, or Statute. 
1 1 By 


hw 


3 5 
; 
\ 
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1. By Common La, as where one hath Land of Inheritance in 
Fec- ſimple, and dicth without Diſpoling thereof in his Life-time, and 
the Land goes to His Heir of Courſe. This Deſcent is either Li- 11 1:8; 10. b. 
neal or Collateral. Lineal is a Deſcent downwards in a Right Linc, 11, b. 
as from Grandfather to Father and Grandſon; The Lineal Heirs Ventr. 415 
muſt firſt inherit. Collateral is a Deſcent. which ſpringeth out of the 
Side of the whole Blood; as Grandfather's Brother, Father's Brother, 

Sc. Therefore * if a Man purchaſeth Land in Fee-ſimple, and Dies « Lit. 2. 
without Iſſue, there for Default of the Right Line, He which ig next of 

Kin in the Collateral Line of the whole Blood (tho' never ſo Remote) 

comes in by Deſcent as Heir to Him. u For there is a Next of Kin by « 1 Inſt. 10 b. 
Right of Repreſentation, and by Right of Propinquity, or Near- 3 Rep. 4,41 
neſs of Blood. He that is Inheritable, is accounted in Law next of 

Blood. As when a Man hath Two Sons, A. and B. and Dieth. 4. 
purchaſeth Lands in Fec- ſimple and Dieth without Iſſue. B. hath 

Two Sons C. and D. and Dieth. C. the Eldeſt Son hath Iſſue, and 

Dieth. Now.tho' D. is neareſt of Blood to 4. He ſhall not inherit, 

but the Iſſue of C. who repreſents the Perſon of C. who if He had 

lived, had been Legally next of Blood to 4. But yet there is a Di- 

verſity betwixt next of Blood inheritable by Deſcent, and next of 

Blood capable by Purchaſe. For where Lands are limited to the 

next of Blood by Conveyance, or come otherwiſe: than by Deſcent, 

the next of Blood by Right of Propinquity (as was D. ſhall firſt 

take; tho' He was not Legally next, to take as Heir by Deſcent: 

Inheritances may Lineally * Deſcend, but not Aſcend. So the Fas * Lit. 3. 
ther can never come to the Lands which his Son has purchaſed in 3 Rep. 40. 
Fee; ſimple by Lineal Aſcent, tho he may by Collateral Aſcent ; as 
when the Son's Lands come to His Uncle (as Lands may Aſcend. in 
the Collateral Line) They may: afterwards come to His Father. as 
Heir to the Uncle. ) The Uncle in this Caſe is Heir, but not Abſo- 11 Ing. 11. b. 
lutely Heir. For if after the Deſeent to the Uncle, the Father hath 
Iſſue another Son or Daughter, That Iſſue ſhall enter upon the Un- 
ele, and take the Eſtate from Him, cc. 5 

One muſt be Heir to Him that was laſt 2 4&nally ſeiſed, or that * Lit. 8. 
Hath actually entered on the Lands. For if a Tenant in Fee- ſimple 2 AY 
of Land, Rent, Advowſon, Uſe, &c. hath a Son, and a Daughter by 3 Rep. 41. 
One Fenter,. and a Son by another, and dies ſeiſed, and the Elder 
Son dies without Iſſue before Actual Seiſin, the Younger Brother is 
Heir to the Father. But if the Elder Brother had Entred, the Siſter 
ſhould have been Heir to Him. A Seiſin in Fee-tail cannot be under- 
ſtood ; tho' One hath a Fee- ſimple Expectant upon it. If the Father 
Tenant in Fee-ſimple had made a Leaſe for 7ears rendring Rent, 
and died ; tho' the Elder Brother had dicd before he had receiv'd the 
Rent, yet the Actual Poſſeſſion of the Leſſee for Years was the Poſ- 
ſeſſion of the Elder Brother, to make the Siſter Heir. But not if the 
Father had made a Leaſe for Life or Gift in Tail, and died, and the 
Elder Son had receiv'd the Rent, and died; for the Younger Brother 

Ale Ff would 


1 * 2 . „ 
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Linea recta ſemper præſertur tranſverſali. 1 Inſt. 10. b. ; 
Propinquior excludit propinquum, et Propinquus remotum, et remotus remo- 


trorem. Ibid. | SP ; | 
uod non valet in magis propinquo, non valebit in magis remoto. 8 Rep. 18, 


* Poſſeſſro fratris de ſeodo ſimplici facit ſororem eſſe heredem, Lit, 8. 3 Rep. 41, 
42. £16k, 15, þ;- - 4 {3.306 
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would be Heir to the Father, becauſe the Eldeſt Brother was never 
ſeiſed of the Freehold, but the Tenant for Life or Tenant in Tail. 
None can Inherit any Lands as Heir, but only the Blood of the 

» Lit. * firſt Purchaſer. As it the Father purchaſes, the Blood of the Mo- 

1 Inſt. 12. ther ſhall never inherit. But if a Son. purchaſes, and there is no 

Heir on the Part of the Father, then the Lands ſhall go to the Heirs 
on the Part of the Mother. For They are of the Blood of the Son, 
the firſt Purchaſer, But where Lands do * Deſcend from the Part 
of the Mother, the Heirs of the Part of the Father ſhall never In- 
herit. So on the Contrary. Obſerve then the Difference where the 
Son Purchaſeth Lands in Fee-ſimple, and where He cometh to 
'Them by Deſcent on the Part of the Mother, or on the Part of 
the Father. 

None ſhall have Land of Fee-fimple by Deſcent as Heir to any 

„Lit. 6, 7,8. Man, unleſs He is Heir of the“ hole Blood. As if a Man has 

3Rep.41,4z. Two Sons by Divers Venters, and the Elder purchaſeth Lands in 

Fee-ſimple, and Dies without Iſſue, the Younger Brother ſhall not 
Inherit, but the Unele of the Elder Brother, rt. A Siſter of thu 

Whole Blood ſhall be prefer'd before the Younger Brother of the 
Half-Blood. But the Younger Brother may be Heir to his Father os 

© xInft.10a. Uncle, for He is of the Whole Blood to Them. © Half-Blood is no 

* 41.42, impediment of Deſcent as to Fee- ſimple Lands of the Crows, or 

n to Dignities. Neither is it reſpected in Eſtates in Tail; becauſe the 

Iſſues do claim in by Deſcent per Formam Dont; and the Iſſue in 

Taail is ever of the Whole Blood to the Donce. 

2 Lit. 5. As to the Deſcent betwixt Hrethren, the 4 Eldeſt muſt Inherit, 
for He is moſt Worthy of Blood. As if there be Three Brethren, and 
the Middle or Youngeſt purchaſeth Lands in Fee-fimple, and Dies 
without Iſſue, the Elder Brother ſhall have the Lands by Deſcent. 

e 1 Inſt. ob. © Note, That an Heir ſhall never Enter and take as a Purchaſor, 
if he is named only to take by Way of Limitation of Eſtate in 

Courſe of Deſcent. - | | 

In ſhort, Lands and Tenements in Fee-ſimple Deſcend. 1/7, To 
the Eldeſt Son as Heir, and to His Iſſue; the Sons firſt in Order of 
Birth ; and for want of Sons to all the Daughters Equally. For 
- where there are. Femalcs in equal Degree, 'They Inherit all as 
One Heir, and as Coparceners. [See Of Eftates in Coparcenary, 
chap. 1. ante.| 2dly, If the Eldeſt Son has no Iflue, then to the 
next Eldeſt Brother of the Whole Blood, and his Heirs ; and for 
want of a Brother to a Siſter, or Siſters of the Whole Blood, and to 
her and their Iſſue. 3dly, For want of Brother or Siſter, to an Un- 
cle and his Iſſue; or for Want of Uncle to an Aunt or Aunts, and 
Her and Their Iſſue. 4th/y, Thence to the Father. 57hlj;, Thence 
to the Half-Blood and Their Iſſue. 6rhly, For want of Uncle, Fa- 
ther and Half-Blood and their Iſſue, to the next of Kin in the Col- 
lateral Line. 165 10 i 555 | 

Thus Lands in Fee- ſimple will Deſcend by the Common Law, if 

there is no Settlement to the contrary by Conveyance or 'Teſtament. 

' 3 Inſt. 15 b. f But you muſt underſtand, That the 47 Coronæ differeth in many 
Things as to Deſcents from the General Law concerning the * 

: | C | | There 
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There was a great Deal of nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in Fee-ſimple, or Fee-tail, 
which take away Eutries and Continual Claim (which is an Entry 
in Law) of Diſſeiſees, and Force the Perſon Diſſeiſed to an Action; 
becauſe by Intendment of Law, the Heir of the Diſſeifor cannot have 
the true State of his Title. But this is now of very little Uſe, For, 


By the 32 l. 8. chap. 33. here a Diſſeiſor dieth ſeiſed of Lands, 
the Deſcent ſhall not take away the Entry of the Diſſeiſee, or His 
Heir, unleſs the Diſſeiſor had peaceable Poſſeſſion thereof tive Tears 
next after ſuch Diſſeiſin committed without Entry or Continual 
Claim. 


This Statute extends to a Diſſeiſin e without Force as well as to a 8115fl 238 :. 
Diſſeiſin with Force, to Sueceſſors whoſe Predeceſſors were diſſeiſed, 
tho' it only ſpeaks of the Diſſeiſee and his Heirs. After the Five 
Years, the Diſſeiſee muſt make Continual Claim, as before the Sta- 
tute, It is ſaid, That Abators and Intruders are out of this Statute; 
becauſe The Statute is Penal, and extends to a Diſſeiſin that was the 
moſt * Common Miſchief. The Feoffee of a Diſſeiſor is alſo out 
of the Statute, and remains as at the Common Law. [See chap. 4. 
and Book 4. chap. 3. | 

By 3 & 4 Ann. chap. 16. No Claim or Entry ſhall be of Avail, 
within the Statute of Limitations, (5c. unleſs an Action be brought 
upon it in one Year, and proſecuted with Effect. 

[See of H-ir and Anceſtor, Book 1. chap. 6. 

2. By Cuſtom in Fee: ſimple. 3 

Deſcents of Fee-{imple h by Cuſtom are of ſeveral Kinds. Some- » Dr. & Stud. 
times to all the Sons, or to all the Brothers, where one Brother Dieth Dial. 1. 
without Iſſue; as in Gavelkind : Sometimes to the Youngeſt Son, as 1 
in Burrough Engliſh. | See the Introduttion, Of Particular Cuſtoms.) 1 Intt. 110, b. 
Sometimes to the Eldeſt Daughter, or to the Youngeſt, &c. as ſome 14% f. & b. 
Cuſtomary Lands. s | | | * 

3. By Statute in Fre- tail according to the Statute of ft. 2. or 
13 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fee-tail are Direct- 
ed by the Manner of the Settlement or Limitation. 

\ 


III. i A die ( Acquiſitum, Perquiſitum) is when a Man ac- B5Purctaſe. 
quires Poſſeſſion of Lands, G'c. by Deed or Agreement; and unto Lit 12. 
which Poſſeſſion He cometh not by Deſcent. æ One cometh in by 18 
Purchaſe, when He cometh to Lands by Legal Conveyance, and * Inft. 3. b. 
when He hath a lawful Eſtate; and not when He hath it by 18 b. 
Wrong, as Diſſeiſin, Abatement, Intruſion, Uſurpation, &c. which 

are not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe 

is always intended by ! Title, either for ſome Conſideration, or by 11 jug. 18. b. 
Gift. For a Gift is in Law a Purchaſe; whereas Deſcent (as hath 

been ſaid) cometh of Courſe by Act of Law. 1 All Contracts are = Pr. stud. 
Comprehended under this Word Purchaſe. For it is not much ar- Dial. 2 
gued in the Laws of England (as in the Civil Law) what Difference P. 24. 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 

Bargain, a Covenant, Cc. ſince the Intent of the Law is to have the 

ne FEI TERE: WENT e e Mam Th Effect 
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Al ea que frequentins accidunt; jura adaptantur. 1 Inſt. 238. a. 5 Rep. 
127. 6 Rep. 77. 8 


the Book II. 


a 1 Inf. 1 5. b. 
16. a. Fl. a. 
11 Rep. 92. 
® 1 Inſt. 2. a. 
3. b. 

11 Rep. 77. 
P 1 Irft. 2. b. 


Y. 6. 
7 Rep.17,18. 


in Calvin's 
Caſe. 


4 11nd 3.'b. 


K 1 Inſt. 42. b. 


Effect of the Matter argued, not the Terms. [See my New Infti- 


or Convey. 2. How One may Purchaſe or Convey, (viz.) by Deed. 
3. The ral Pacha Parts of a Deed of Conveyance. 4. The 
ſeveral Sorts of Conveyances by Deed, 5. How Deeds are made 
void. ; | 

1. Who may Purchaſe or Convey ? 

The n King may Purchaſe to Him and His Heirs ; but He is ſeiſed 
thereof in Jure Corona, Natural Perſons, Incorporate Perſons, 
(Sole or Aggregate) [deots, Madmen, Deaf, Dumb, and Blind, Mi- 
ors, and all other Reaſonable Creatures may alſo Purchaſe, except 
as hereafter is excepted. P But ſome have only Capacity to Purchaſe, 
not to Hold; as Aliens, [See 32 H. 8. chap. 16.] Felons after Felo- 
ny committed, who then purchaſe, and are afterwards attainted : In 
this Caſc the Lord of the Fee ſhall have the Eſcheat. If attainted 
and then purchaſe, They can only purchaſe for the Benefit of the 
King. Corporations (Sole or Aggregate, Eccleſiaſtical or Temporal) 
purchaſing in Mortmain without Licence, (5c. cannot Hold; for the 
King ſhall have the Lands by his Prerogative. [See ante of Aliens, 
Book 1. chap. 3. and of Mortmain, poſt. chap. q.] And ſome have 
Ability to Hold upon Purchaſe, or not to Hold, at the Ele&ion of 
Themſelves or Others; As Infants or Minors, who may Agree or Diſ- 
agree when they come to Age; Lunaticks and Feme Coverts, whoſe 
Heirs or Husbands may agree or difagree to it; tho' the Lunatick 
Himſelf making a Purchaſe and recovering His Memory, cannot 
waive it : He may agree to it; and if He doth, His Heir cannot af- 
terwards diſagree. But a Feme Covert her ſelf, without any Cauſe 
alledged, may waive the ſame after the Death of her Husband; tho' 
the Husband agreed thereto. So may her Heir, if after the Death of 
the Husband ſhe herſelf do not agree to it. | 
 Alllife is a good Name of Purchaſe without a Chriſtian Name, 
or if the Chriftian Name is added and miſtaken ; as Em for Eme- 
hn, &c. Yet in Phadings the proper Name miſt be ſet forth. 

But Chapters are not of Capacity to take by Purchaſe without the 
Dean. - Pariſhioners, or Inhabitants, or Church-wardens, Commo- 
ners, Papiſts, [See 11 & 12 . 3, ch. 4. 1 Georg. 1. chap. 55.] may 
not Purchaſe or Hold Lands. [See the 12 . 3. ch. 2. 1 Geoop. i. 
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chap. g. and 29.] whereby Aliens, tho made Denizens or Naturaliz'd, 


are, uncapable to. have any Grant of Lands, &c. from the King, 


5 Georg. 1. ch. 27. By which Artificers, exerciſing or Teaching their 
Trades in Foreign Parts, are made incapable of Taking Lands by 
Deſcent, Devife, Purchaſe, Cc. Her of Forfeitures, Book 4. ch. 5. 


And ſome may not Purchaſe 4 Particular Things, [See of Offices, 


chap. 2. ante.) and ſome Purchaſes may be avoided. [See the 13 


Eliz. * 5. 27 Eliz. chap. 4. infra, and of a Baſtard, Book 1. 

ch. | Las 

be King may Conde) as well as Purchaſe; and ſo may all others, 

r except Men attainted of Treaſon, Felony, Pramunire, Aliens 

Born, [Sec Book 1. chap. 3.] Ideots and Lunaticks, Feme Cnr od 
= 20 2 Infants, 
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Infants, {But ſee 7 Hun. chap. 19.] and Men under Dureſs; for tho 
they may purchaſe, the Conveyance of theſe may be avoided. A 
Man, Deaf, Dumb and Blind, that hath Underſtanding, and ſound 
Memory, tho' he exprefleth his Intention by Signs, may convey, 
Some Bodies Politick (as f Biſhops, Colleges or Halls, Dean and «, InRt. 43.4. 
Chapter, Guardian of an Hoſpital, Parſon, Vicar, Gc.) muſt Con- ; 
vey purſuant to the Statutes to be mention'd hereafter. [See Of 
Leaſes, poſt.) : | 

© Note, That where one hath Two Ways of Conveying Lands, 1 Inf. 46. a. 
both at Common Law, and intends to paſs it by one of Them, which 
cannot be done, It may paſs by the other, if there are ſufficient 
Words to paſs it that Way. But where One may paſs Lands, either 
by the Common Law, or by raiſing of an Uſe, and ſcttling it by 
Statute, there in miany Caſes it is otherwiſe. | 


— 


By the 13 Eliz. chap. 5. All Fraudulent Conveyances of Lands, 
&c. Good ard Chattels, to avoid the Debt or Duty of another, ſhall 
(as againſt the Party only, &c. whoſe Debt or Dnty is ſo endeavour- 
ed to be avaded) be utterly void. Aud every of the Parties to ſuch 
Frandulent Conveyance, &c. being Privy thereuuto, and Juſtifyi us 
the ſame, ſhall forfeit One Tear's Value of the Goods, &c. Deed 
This Act ſhall not extend to Grants made Bona Fide, and upon Good 
Conſideration, to Perſons not Privy to ſuch Colliſion, or having no 
Notice or Knowledge thereof. | | 


Here n Two Things ate to be conſider d. The Conſideration and * 3 Rep. gr, 
Bona Fides. 'The Conſideration muſt be valuable, as Money, Mar- ** 
riage, (5c. [See Of the Confaderation, infra.) * Bona Fides is op- 

polite to Fraud, and to a Truſt expreſſed or implied. So that there 
muſt be a @vod Confideration, and ſuch a Bona Fides, to bring it 
within the Provifo. {Sec Of Gift, chap. 6.] 2 

This Act againſt Conveyances to Defraud Creditors, (5c. makes 
the Conveyance void as to all Strangers, who are to receive Prejudice 
by it; but between the Parties it is to ſtand Good, [See the Statutes 
concerning Fraudulent Conveyances of Bankrupts to deceive Credi- 
tors, poſt, chap. 4.) 9 5 ee | 
But if one, that is indebted, doth Bond Fide ſell his Lands, tho 

it be with Intent to avoid Payment of his Debts, this is Good, if 
the Purohafor is not privy to his Intent. | | 

As this Act was to Relieve Creditors againſt Fraudulent Convey- 
anees, and all Others who. have Cauſe of Action for any Penalty 

or Forfeiture, ſo for the Relief of Purchaſers, it is Enacted, 


By the 27 Elis. chap. 4. That every Conveyance; Intereſt or In- 
cumbrance of, in or out of Lands; &ci made to Defrand any Pur- 
chaſer upon Good Cotſideration, ſhall (as againſt ſuch Purchaſer on- 
+, aud all Claimiug under him) be utterly void. And en of the 
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* FYats et Wolus nemini putrociuari debent, 3 Rep. 78. 5 Rep. 38. 
Quo alias bonum ot juſtumeſt, ſi fer vim vel fraudem petatur; malum et in- 
iuſtum efficitur. 3 Rep. 18. | Rk 
Fucatus error nuda veritate in multis eſt probabilior. 2 Rep. 524 73. 
Sepe rationibus vincit veritatem error. lbig, 
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Parties or Privies, who ſhall juſtiſy the ſame to be made Bond Fide, 
and npon Good Conſideration, 7o the Diſiurbance of the Purchaſer, 
&c. ſhall forfeit One Tears Value of the Lands, &c. Provided, That 
Convepances made upon Good Conſideration and Bona Fide ſhall be 
Good, notwithſtanding this Act. | 


Note, x The Conveyance is not made void againſt All, but on! 
againſt thoſe who afterwards come to the Land Bond Fide, and 
upon Good Conſideration. Both Bona Fides and a Good Conſidera- 
tion are requilite, to bring it within the Proviſo. For in a Deed a 
Conſideration may be Good, and the Decd not made Bond Fide; be- 
cauſe the Deed may be Fraudulent, and accompanied with a Truſt. 
The Conſideration of Nature and Blood is a Tood Confideration ; but 
not ſuch a Good or valuable Conſideration, as Money, 6c. which is 
intended in the Statute. The Statute means Money paid, or other 
Good Conſideration given. [See Of Conſideration concerning the 
Premiſſes in Deeds, infra.] The Conveyance being void, it is not 
Material, whether the Purchaſer had Y Notice of the Fraudulent 
Conveyance, or not. For Notice cannot make that Good, which 
was void as to him. Again, rote 


By the ſaid Statute, N Lands are firſt convey'd with Clanſe or 
* 3 Rep. $2, Condition of * "Revocation, &c. and are afterwards fold or changed 
mM for Money, or other Good Conſideration. paid or given, before the firſt 
Conveyance is Revoked, according to the Power reſerved, ſuch firſt 
Conveyance ſhall be void againſt the Purchaſer, and all others claim- 
ing under hint.  Howbeit,' No lawful Mortgage made Bona Fide 
without Fraud ſhall be impeachd by this Act. [See further in the 
ſaid Act concerning the Entry of Stature-Merchant and Staple in the 
Office of the Clerk of the Recognizances, elſe to be void againſt the 
Purchaſer of Lands chargeable therewith, c. And ſee of Srature- 
Merchant and Staple, and O, Recognizances, infra. 
' By the 29 Car. 2. ch. 3. Judgments, as againſt Purchaſers Bona 
Fide for valuable Conſideration, ſhall be Fadgments only from the 
Signing, and Entry of the Month and Tear upon the Paper or Re- 
cord. And no Recognizances ſhall bind Lands in the Hands of Pur- 
chaſers Bond Fide, and for valuable Conſideration, but from the 
Time of the Enrollment of the Day, the Month and Tear in the 
Margin of the Roll. And 70 Merit of Execution ſhall hiud the Pro- 
* perty of Goods; but from the Time of its Delivery to the Sheriff, &c. 
See the 4 &' 5 V. & M. chap. 20. An Act for the better Diſcovery 
of Judgments in the Courts at Weſtminſter. And ſee Of Judgment 
and Execution, Book 4. chap. 4.] I 
By the fail Statute, No Action ſhall be. brought to Charge any Per- 
" ſon upon any Contratt, or Sale of Lands, Tenements or Heredita- 
" ments, or any Intereſt in or Concerning the ſame, unleſs the Agrec- 
ment be in Mritins, ſiaued by the Party to be charged therewith, or 
| y ſome other Perſon by him lawfully Authoriſed. 
[ Sec the 36 4. & M. chap. 14. For Relief of Creditors againſt 
| Fraudulent Deviſes. 3 
And the 46 5 V. & M. chop. 16. An Act to prevent Frauds by 
| | Clandeſtine Mortgages. Alſo the 9 Ann. chap. 14. Concerning 
„ Mortgages obtained by Gaming. : 
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By the 10 Ann. chap. 22. Fraudulent Convezances made to Quali- 
{y one to Vote for Knights of the Shire, ſhall be taken as. free and 
Abſolute againſt the Perſons who executed the ſame. © 


[Sce the Statutes for appointing Regiſters of Conveyances and 
Incumbrances of Lands in Middleſex and Torkſhire. 2 Ani. chap. 4. 
5 Ann. chap. 18. 6 Ann. chap. 35.] " | 

Sce the Statute Againſt Uſury, 12 Anm. chap. 16. | * 5 Rep. 69, 


Note, That Purchaſers without Notice of Incumbrances arc Fa- 
voured in the Chancery. | See Of Eſtates upon Conditions, ante, ch. i.] 

2. How one may Purchaſe or Convey. 

All Purchaſes or Conveyances of Lands Regularly muſt be by 
Deed. [See 29 Car. 2. ova 3.] 

Ab Deed (Factum) in the Underſtanding of the Common Law e 1 tn. 35 b. 
is an Inſtrument written in Parchment or Paper, comprehending a b. 229.4. 
Contract betwixt Party and Party. Ten Things are neceſlarily In- 
cident to it. 1. Writing in any Hand or Language, fo that it be 
Legible. 2. Parchment or Paper; not upon Leather, Cloth, Cc. 
3. A Perſon able to Contratt. 4. By a ſufficient Name. 5. A Per- 
ſon able to be Contracted with. 6. By a ſufficient Name. 7. A 
Thing to be Contracted for. S. Apt Iords required by Law. 
9. Healing. 10. A Delivery. N | 

Of Deeds ſome Concem the Realty, ſome the Perſonaliy, and | 
ſome are Mix'd. Again, Deeds are Iydented, or Poll. 1. An © - © 11nft. 35 b. 4 
denture, (inflar Deutium) is a Writing, containing a Conveyance > — 
between Two or more, Indented or Cut unevenly, or in and out, 5 Rep. 20. 
on the Top or Side, anſwerablę to another Writing, that likewiſe | 
Comprehendeth the ſelf fame Words. It uſyally begins thus, This 
Indenture, Gc. But if a Deed begins, This Iudænture, and is not In- 
dented, it is no. Indenture, but it may work asa:Decd-Poll. Vet if the 
Deed is actually Indented, and there are no Words importing an In- 
denture in the Deed, it is an Indegture in Law. Mos Indenture ma 
be 4 Bipartite, where there ang; Two Parts and! arties to the Deed, Lit. 37e, 
 Tripartite, where there are Three Parts and Parties; Quadfipartite, 1575 

Oninquepartite, &c. All which, muſt be wg Icy alike, and then tber 

make bur © One Deed in Law; every Part of the Indenture being of Lit. 370, 
as Great Force and Effect as all the Parts together. It may be. made 373, 
in the, Hirſt or Third Perſon. And tho' the Feoffor, Donor or Lef- 23% v. © 
ſor only.Seals the Part of the. Indenture running in the third Perſon 
belonging to the Feoftec, Donee or Leſſec, the Igdenture is Good. 
For if the Feoffoe, Donee or Leſlee, never Sealeth the Counterpart 
belonging to the Feoffor, Gc. he has an Intereſt in the Eſtate; being 
made Party to the Deed in the Beginning. But if the Indenture is 
made in the f Firſt Perſon, mention, muſt be made in the Deed, That Lit. 573: 
the Feoftee, G c. hath put his Seal, and He muſt put his Seal accord- 1 Int. 230. b. 
ingly to make himſelf Party to the Deed. For He is not Party to 


the Deed (being made in the Firſt Perſon) but only by the Clauſe | 
that He hath put his Seal thereynto. That Part which the Feoffor, T 
Grantor, or Leſſor Seals, is called the Original, and the Reſt are ſaig 
to be Counterparts; tho now of late it is thought more proper, to 

make all the Parts Originals, and to be Sealed as ſuch by all Parties. , Lit. 58 
Otherwiſe, if the Original and Counterpart Diſagree, you muſt judge 1 Inſt. 45. 
by the Original. In Deeds Indented all Parties arc b Eftopped (or ge 353+ 
Con- 4 Kep 33.5 
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* Lit. 58. 
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Concluded) to ſay againſt any Thing contained in it. It Eſtops a 
Leſſee, to plead that the Leſſor had nothing in the Land. But where 
an Intcreſt Paſſes from the Party, there can be no Eſtoppel againſt 
Him. Lafty, No Bond; Covenant or Grant can be made To or 
With any that is not Party to the Deed, ik the Indenture is Reci- 
procal between Parties of the one Side and Parties of the other; 
otherwiſe, if it is not Reciprocal, or made between Parties, as when 
the Deed begins, To all Chriſtian People, &c. Know all Men b 

theſe Preſents, &c. without a” Between, &c. 2. A Deed i Poll (to 
called becauſe it is cut even, or Polled) is that Writing which is 
plain without any Indenting. Every Deed that is pleaded ſhall be 
iritended to be a Deed Poll; unleſs it is alledged to be Indented; A 
Deed-Poll is properly Single, and but of one Part, and is intended 
for the Uſe of the Feoffee, Grantee or Leſſee. It commonly be- 
gins thus, To all People to whom theſe Preſents ſhall come, &c. or 
Know all Men by theſe Preſets, &c. In this Deed- Poll a Leſſee is 
x not Eſtopped or Concluded to plead, That the Leſſor had no- 
thing at the Time of the Leaſe made. For the Leſſor only puts 
His Scal to it, and delivers it only as His Act. | 

A Charter doth touch the Inheritance, But a Deed doth not, 
unleſs it hath ſome other Addition. 

Where a Feoffor conveys away all his Eſtate in the Land abſo- 
lutely, and is not bound to warrant the Land, or Defend the Title ; 
but the Feoffee is to Defend the Land at his Peril, the Feoffee ſhall 
have all the n Deeds and Evidences as Incidents to the Land, altho' 
they be not granted to Him by expreſs Words; for the Feoffor can- 
hot reap any Benefit by them. But if the Feoffor warrants the 
Land, hire without expreſs Grant, the Feoffee ſhall not have any 
Deeds, which do Comprehend Warranty, but the Feoffor ſhall have 
all the Evidences. which are requifite, to Defend the Title of the 
Land. 'The Feoffee muſt Truſt to His Warranty; and have only ſuch 
Evidences, which do Concern the Poſſeſſion, and not the Title of 
the IL. and, as Court- Rolls, &c. as Incidents to the Poſſeſſion. So if a 
Man makes a Feoffment with Warranty and Dieth, the Heir of the 
Feoffor ſhall have all Deeds and Evidences, which the Feoffor him- 
ſelf might Detain. All this is to be underſtood, where there is no 
expreſs Grant of the Deeds and Evidences. eee 

3. What are the ſeveral Formal Parts of a Deed of Conveyance ? 

Deeds by which Lands, (5c. paſs, have uſually Theſe Several and 


Formal Parts, (vis.) The Premiſſes, Habendum, Tenendum, Red- 


dendum, the Clauſe of Warranty, Covenants, Conditions, Date and 
Sealing. But to make It a Deed, There muſt be a Delivery of it. 
r e bs . 5 

8 1. The bete ſet forth the proper Names of the Feoffor and 
Feoffee, Donor and Donee, Leſſor and Leſſee, with a Deſcription of 
what Pariſh and County, with their Addition or Quality, as Eſquire, 
Gentleman, Nyman, &c. and Comprehend the Certainty of the 
Lands or Terements to be convey'd, either by expreſs Words, or by 
Implication, with the Conſideration of the Conveyance. The Cynſi- 
deration is the Motive or Cauſe of the Contract. As in Conſideration 
of Natural Love and Affection, for Settlement in the Stock or Blood, 
for Money paid or ſecured to be paid, for Payment of Debts, for 
Marriage already had or to be had, c. » There is a Good Con- 

Mo ſideration, 


-- 
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ſideration, and a Valuable Conſideration, Natural Love and Aﬀec- 

tion is a Good Conſideration, but not a Faluable Confideration, as 

Money, Marriage, (5c. There is no Conſideration ſo much reſpected 

in Law, as the Conſideration of Marriage, in reſpect of Alliance and 
Poſterity. [See Who may Purchaſe, ſupra; and Of Covenants to 

ſtand ſeiſed to Uſes, and Of Bargain and Sale, infra.] The Premiſ- 

ſes alſo ſet forth the Exceptions, if there is any Occaſion ; as Ex- | 
cepting all Timber-Trees, y a4 Which muſt be a b Particular out of e 1 lnſt. 47.4. 
a General, as Timber-Frees out of a Grant of Lands, a Room out 3 Cro. 296. 
of an Houle, an Acre out of a Manor ; and not a Part of what is 
Granted, as One Acre out of Twenty, the Services out of a Manor, 

Cc. But this may be done by Covenant. 

In many Deeds alſo there may be an Occaſion of a Recital of 
Part of ancient or former Deeds in the Premiſſes; but chiefly upon 
Aſſignments of Leaſes and Mortgages. Yet a Recital is not 4 Con- * Ilnſt. 3 52. b. 
eluſive, becauſe it is no direct Affirmation. By feigned Recitals in + 2 I 
a true Deed, Men might make What Titles they pleaſe, ſince falſe 2 Lev. 108, 
Recitals are not puniſhable. 109. 

2. The Office of the r Habendum (To have) is to Name again the - Plowd. 152, 
Feoffee, (5c. and to expreſs the Certainty of the Eſtate, which the 160. 161. 
Party is to have, for what Time, and to what Uſe. And it ſome- Nek 23. 
times Ozalifies the Eſtate, ſo that the General Implication of the 8 Rep. 56, 
Eſtate, which by Conſtruction of Law paſſes in the Premiſſes, by the 5+ 
Habendum may be Controll'd; but not if the Eſtate is Expreſſed in 183. 4. & b. 
the Premiſſes. As if a Man by Deed gives Lands by the Premiſſes to 199: b. 299-4. 
One and His Heirs, Habendum to Him for Life; this Habendum is * . wa 
void, becauſe Repugnant to what is expreſſed; not if the Habendum 
had been to the Heirs of His Body. But if the Eſtate had only been 
Implied in the Premiſſes, as if 4. grants a Rent to B. generally in the 
Premiſſes, the ſame by Implication and Conſtruction of Law is an 
Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 
lify the Generality and Implication of Law in the Premiſſes. It is re- 
quired of the Habendum, to compriſe and include the Premiſles ; and 
it mult be conſiſtent with that which was there expreſſed. If it is not, 
the precedent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate 
by the Habendum ſhall be void. Note therefore, the Difference be- 
twixt an Eſtate [plied in the Premiſſes, and an Eſtate therein Ex- 
preſſed. An Habendum alſo may ſometimes Explain the Premiſſes, 
to prevent Wrong; and ſometimes f Eularge the Premiſſes, as if a t plowd. 161. 
Man giveth Lands in the Premiſſes to One and the Heirs of his Bo- 8 Rep. 154. 
dy, Habendum to Him and His Heirs, he hath an Eſtate-tail and a H. 299. 
Fee-· ſimple Expectant. For when the Deed at firſt doth contain +, 
ſpecial Words, and afterwards concludes in General Words ; Both 
Words, as well General as Special, ſhall ſtand.  _ | 

3. The Tenendum (To bold) at this Day, where the Fee- ſimple « x 1n8. 6. a. 
paſleth, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 2 Inf. 66,67, 
and Services, as the Feoffor held. For ſince the Statute of the 73999159? 
18 Ed. 1. (Entituled, Jia Einptores Terrarum, and Expounded 
2 Iuſt. 66, 67, 500, Oc.) no one can convey Lands in Fee to —_ 
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Erxceptio ſemper ultimo ponenda eſt. Regiſt. 1. 9 Rep. 53. 
Fæ verbo generali aliquid excipirur. 1 Inft. 47. 4. 
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5 of himſelt, except the King. Before the Statute the Tenendum was 


v IInſt. 45. a. 
142. b. 143 · a · 


1 Inſt. 47. a. 


5IInſt. 143. b. 


73 Inſt. 142. a. 


1 lnſt. 217. b. 


uſually from the Feoffor and His Heirs, and not of the Chief Lord 
of the Fee; whereby Lords loſt their Eſcheats, Forfeitures, Oc. 
This Statute therefore does not extend to a Gift in Tail; for the 
png ſhall hold of the Donor. [See Of Frankalmoign, chap. 2. 
ante. 

4. The * Reddenduzm is that Clauſe in the Deed, which Reſerveth 
or Provideth ſome New Thing to the Grantor, Gc. as Rent, Suit, or 
Service, Cc. and is uſually made by the Words Yielding, Paying, 
Doing, Reſerving, Finding, Gc. An * Exception is always of Part 
of the Thing granted in Ceneral, and of a Thing in Being. [Sce of 
the Premiſſes, antea.| But a Reſervation is always of a Thing not 
in Being, and is newly created out of the Lands or Tenements De- 
miſed ; tho Exception and Reſervation are ſometimes uſed promiſ- 
cuouſly. The Leſſor cannot Reſerve to any other but Y Himſelf; 
but ſome do hold, That it is otherwiſe in the Caſe of the King. 
Neither can He Reſerve to Himſelf 2 Parcel of the annual Profits 
themſelves, as to Reſerve the Veſture or Herbage of the Land, Gc. 
for that would be Repugnant to the Grant. 

If a Man in the Month of February makes a Leaſe for Years, Re- 
ſerving an yearly Rent payable at Michaelmas and Lady-day du- 
ring the Term; the Law (in this Caſe of a Reſervation) will * Mar- 
ſhal the Words, that the Grant may take Effect, that the Rent ma 
be paid ycarly during the Term, (viz.) at Lady-day and Michael. 
mas. [See Payment of Rent, chap. 2. ſupra.] 

Antiently the Reſervations were for the moſt Part in Victuals; as 


Corn, Fleſh, Fiſb, &c. But about the Reign of H. 1. the Reſervation 


b 7Inſt.365-a, 


e Lit. 733. 
1 Inſt. 366. a, 
383.b. 384. b. 
4 Rep. 80. 


of Victuals was changed into Ready Money. 

The Proper Place for a Reſervation is after the Limitation of all 
the Eſtates. 

Next to the Reddendum, the Re-entry, Nomine Pænæ, and Clauſe 
of Diſtreſ may be inſerted in the Deed. 

5. 0 A Warrant) is a Covenant Real annexed to Lands or Tenc- 
ments, whereby the Bargainor or Seller, (5c. and his Heirs are bound 
to warrant and ſecure the ſame to the Bargainee or Buyer, Oc. and 
His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and 
either upon Voucher, or by Judgment in a Writ of J/arrantia Charts, 
to yield Other Lands and Tenements to the Value of Thoſe, that 
ſhall be Evicted by a former Title. Warranties are favoured in 
Law, being Part of a Man's Aſſurance. The Word © Warrantizo 
(or Warrant in Engliſh) maketh the Warranty, and is the Cauſe of 
it; and it cannot be expreſſed by any other Word, as Defendo, G. 
But this is to be underſtood of a Warranty annexed to a Freehold or 
Inheritance, Corporeal or Incorporeal. Tho' it is not Expreſſed to 


whom the Warranty ſhall Extend, yet the Law gives the Benefit of 


it to the Feoffee. The Feoffor may by expreſs Words warrant the 


Land for the Life of the Feoffee or of the Feoffor. But the Reco- 


4 IInſt. 101. b. 
102.4. 365. a. 
384. b. 395.4, 


389. a. 


very in Value ſhall be in Fee. The Words Grant, Demiſe, &c. do 
make a Warranty in Law, if ſpoken of Chattels Real. But Promiſes 
or Contracts annexed to Chattels Real or Perſonal are not included 
in the aforeſaid Definition. A Varranty, which is a Covenant Real, 
bindeth to yield Lands in 4 Recompence. A Covenant annexed to 
Land yieldeth only Damages. And tho' by the Civil Law every One 
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is bound, to Warrant the Thing He ſells, tho' there be no expreſs 
Warranty; yet by the Common Law He is not bound, unleſs there 
be a Warranty in Deed at the Time of the Sale, or in Law. [Seo 
Action of Deceit, Book 4. chap. .] 
Ok Warranties annexed to Freeholds and Inheritances ſome are 
Warranties in Deed, ſome in Law. 1. A Warranty in © Deed is © 11nft.384.a. 
an expreſs Warranty by the Word Varrautigo. 2. Warranties in Laco * 
are Thoſe, which are created by other Words, as Dedi, c. is a 275 e 
Warranty in Law to the Feoffee and his Heirs during the Life of the 4 Kep. 81. 
Feoffor, but not in the King's Caſe. They are called Warranties in 
Law, becauſe in Judgment of Law They amount to a Warranty 
without the Word Varrantigo. [See the 4 Ed. 1. chap. 6.] Alſo 
this Word Exchange implies a Warranty in Law, even in the Caſe of 
the King. Warranty in Law and Aſſets in ſome Caſes are a good Bar. 
It binds the Heirs of Him that made it, in many Caſes, tho' not na- 
med; which an Expreſs Warranty cannot. [See Of AM ans, Tit. Co- 
wenant, infra. So a Warranty in Law may be by Will. But an 
Expreſs Warranty cannot be created by Will. 

Again, Warranties are either Generah, (9viz.) by One and His 
Heirs to Another and his Heirs; or Particular, and reſtrain'd to a 
certain Perſon. | 

Warranties alſo are f Lineal, Collateral, or Commencing by Dif Lit. 697, 
ſeiſin. 1. Lineal Warranty is a Covenant Real; where a Man (ei- 1%, _ 
ther as Owner, or that might have inherited the Land, and from 383. 3 
whom his Heir Lineal or Collateral might by Poſſibility have claim'd 384. b. 
as Heir) bindeth Himſelf and His Heirs by his Deed to Warranty C6 4. 
and Dieth, and the Warranty doth Deſcend to the Heir. He muſt 
bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon 
why this is called Lineal Warranty, is not becauſe that muſt deſcend 
upon the Lineal Heir, but becauſe if there had been no ſuch Deed of 
Alienation with Warranty, the Rights of the Tenements, and the 
very Lands had Deſcended to the Heir of Him, that made the War- 
ranty either Lineally or Collaterally. 8 Lineal Warranty doth Bind Lit. 711, 
the Right of a Fee · ſimple. It doth not bind the Right of an Eftate- J fg. , 
tail; for that is Reſtrain'd by Veſtm. 2. or the 13 Ed. 1. De Donis 392. aa 
Conditionalibus. But a Lineal Warranty and Aeta is a Bar of the 
Right in Tail, and is not reſtrain'd by the ſaid Act. h 4ſſers ſignify » 1laſt. 374 b. 
here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 
ſcent, not by Purchaſe or Gift. It muſt alſo be Aſſets in Fee-fimple, 
and deſcend to the Heir of the ſame Anceſtor, that made the Warranty. 
Warranty Lineal or Collateral deſcendeth always to the Heir at 
i Common Law, and bindeth the Heir. But the Iſſue cannot be Lit. 118, 
Bound by expreſs Warranty, if the Anceſtor is not Bound in his 735,736, &c. 
k Life time. Therefore an Expreſs Warranty by Vill cannot bind. %% 
2. 1 Collateral Warranty is where the Party, upon whom the Warran- 386. b. 
ty deſcendeth, cannot convey the Title, which He hath in the Land, : we + + 
from him that was the Maker of the Warranty, or ſhew that he is 388. 4. & b. 
His Heir, inaſmuch as He that maketh the Warranty, is Collateral to Lit. 704, 
the Title of the Tenements. Thus for an Example; If Tenant Ney, Mar. 
in Tail diſcontinues the Tail, (i. e. Alienates the Lands, and thereby 83. 
gives away the Poſſeſſion,) ¶ See Boo 4. chap. 3. ] and hath Iſſue and 1 138. 576.4. : 
Dieth; and the Uncle of the Iſſue; having no Right to the Land en- 1 laſt. 7 1 
tailed, Releaſes to the Diſcontinuee (or to Him to whom the Poſ- 374 b 

1 G8 2 ſeſſion 
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ſeſſion is given away) with Warranty, and Dieth without Iſſue, this 
is a Collateral Warranty to the Iflue in Tail, and bindeth his Right 
without Aſſets; becauſe the Warranty Deſcendeth upon the Iſſue, 
that cannot make Title to the Entail from his Uncle. This was ſuf- 
fered, becauſe the Law preſumed, that the Uncle would not diſ- 
inherit the Lawful Heir of his own Blood without a Recompence 
ſome other Way. Collateral Warranty binds the Right of an E- 

" 1Inft.z374.b. ſtate in Fee or Tail with or without Aſſets; for it is not n Reſtrained 

39. % by the 13 Ed. 1. De Donis Conditionalibus, tho' a Lineal Warran- 
ty without Aſſets is reſtrained, as aforeſaid. But, 


By the 4 & 5 Ann. chap. 16. % Collateral Varranties (ſince the 
firſt Day of Trinity-Term 1705.) of Lands, &c. by any Anceſtor, 
who has no Eſtate of Inheritance in Poſſeſſion of the ſame, ſhall be 
void againſt the Heir. 


o roRep.96, It is a Maxim in Law, » That no Warranty ſhall extend, to bar 
97s any Eſtate of Freehold or Inheritance, which is i eſſe in Poſſeſſion, 
Reverſion or Remainder (and not Diſplaced and put to a Right) 
before or at the Time of the Warranty made, tho' afterwards at the 
Time of the Deſcent of the Warranty the Eſtate of Freehold or In- 

heritance is deveſted and diſplaced. 
y Noy's Max. 3. Warranty by P Daſſeifin is where one, that hath no Right to 


„ enter upon the Preehold of another, entreth, and conveyeth it away 


Lit. 698, with Warranty. 4 It is called a Warranty that Commenceth by 
Di ſſeiſin, becauſe Regularly the Conveyance, whereunto the War- 
ranty is annexed, doth work a Diſſeiſin. As when Leſſee for Vears, 
or at Will, or Tenant by Elegit, by Statute-Merchant, or by Sta- 
tute-Staple, makes a Feoffment with Warranty, G c. Or if one en- 
ters into Lands, to which he has no Title, and preſently makes a 
Feoffment with Warranty. This Warranty commences by Diſſeiſin. 
But it barreth not. [See Of a Diſſeiſin, chap. 4. poſt.] 5 
1 Inſt. 351. © Warranty may be annexed to any Conveyance of Lands, Tene- 
a. & b. ments, or Hereditaments, as upon Fines, Feoffments, Gifts, Gc. 
=D Releaſes and Confirmations, made to the 'Tenant of the Land, 
tho' He that makes the Releaſe or Confirmation hath no Right to: 
the Land, &c. But | 


By the 4 & 5 Ann. chap. 16. All Warranties fince the firſt Day of 
Trinity-Term, A. D. 1705. by Tenant for Life of Lands, Tene- 
ments or Hereditaments, the ſame Deſcending to any Perſon in Re- 
verſion or Remainder, ſhall be void. | See the Statute of Glouceſter, 
6 Ed. 1. chap. 3. and the Expolition thereof, 1 Inſt. 365. a. G b. 
366. a. 13 Hd. 1. chap. 2. 11 H. 7. chap. 20. 8 


702. 
1 Inſt. 366. b. 
367. a. 369. b. 


Warranties are Pleadable only to Real Actions, as in Recorertes, 
&c. [See Of Actions, Book 4. chap. 4.] =! 

6. A Covenant is an Agreement made by Deed in Writing by the 
Conſent of two or more, to Do or not to Do. Tbe Words of Cove- 
nanting are, do Covenant, Grant, Promiſe and Agree, &c. tho' there 
needs no great Exactneſs in the Words, to make a Covenant. [See the 
6 Ann. chap, 35. ] For if Words of Chadition and Words of Cove-- 
uaut are coupled together in the ſame Sentence, as Prouided always 

5 5 and 
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— 


and it is Coe nanted, &c. ſ in ſuch Caſe the Words may be conſtrued * nt 203 b. 
to make a Condition and a Covenant too. nern 
t A Covenant is either Fxpreſs in the Deed, or Tmplied by Law. "NP 
By the Words Demiſe and Grant, the Law doth Inply and Trend 1 9 bo. 
on the Leſſor's Part, that the Leſſee ſhall quietly Enjoy againſt all ! Inft. 384.4. 
Incumbrances during the Life of the Leſſor. And this Covenant in 
Law, created by ſuch Words, ſhall go to the Aſſignee of the Term. 
u But where there is an Expreſs Covenant in Dced for quiet Enjoy- 
ment, the Inplied Covenant ſhall be governed by it. An Expreſs 
Covenant is cither Real, whereby a Man obligeth Himſelf to paſs 
Lands, to Levy a Fine, (5c. or Perſonal, where a Man Covenants 
with another to build Him a Houſe, to allow Timber, Gc. A Co- 
venant alſo may be in the Afrrmative or Negative, Executed, i. e. 

already Done, or Executory, i. e. to be Done hercafter. 
* Covenants may extend to Au, in Deed, or Alan, in Law. * Plowd, 284. 
An Aſſignee in Deed is a Perſon appointed; as when the Leſſee of a 5 Rep. 16, 
Term Aſſigns the ſame to Another. An Aſſignee in Law is He whom 3 Abe 
the Law makes; as an Executor is ſuch an Aſſignee to the Teſtator, 915, 916. 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- ? Cre. 552» 
nant doth extend to a Thing in Being, Parcel of the Demiſe, the Co- Co. 125. 
venant ſhall go with the Land, and ſhall bind the Aſſignee, tho' He 
is not named or bound by Expreſs Words; as to Repair the Houſe, 
&c. But if the Covenant doth Concern a Thing, which was not 
in Being at the Time of the Demiſe made; the Covenantor, 
His Executors or Adminiſtrators ſhall be bound, but an Aſſignee 
ſhall not be bound; as to make a New Wall, Sc. upon Part of 
the Land Demiſed. For the Law will not annex the Covenant to 
a Thing that hath no Being. But if a Leſſee doth Covenant for 
Himſelf and Aſſigns in Expreſs Words, it is otherwiſe ; becauſe the 
Aſſignee ſhall have the Benefit of it. Yet tho' the Covenant is Ex- 
preſs for One and his Aſſigns, if the Thing to be done doth not Con- 
cern the Thing Demiſed, there the Aſſignee ſhall not be charged; 
as if the Leſſee Covenants for Himſelf and His Aſſigns, to build a 
Houſe upon other Land of the Leſſor, which is no Parcel of the 
Land Demifed ; or to pay a Collateral Sum to the Leffor, or to a 
Stranger, Gc. So if in a Demiſe of Sheep or other Perſonal Things, 
the Leſſee Covenants for Him and His Aſſigns, to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aſſigneè 
ſhall not be bound; For it is but a Perſonal Contract. [See more 
in Spencer's Caſe, 5 Rep. 16. Where the Maia nec ſhall be bommd cbt f 
oat naming Him, and where not; and where He fhall not be bonnd, 
tho He is expreſiy named, &c. 85 

They Executors and Adminiſtrators of Aſſigns, and the Heirs of 5 Rep. 1). 
Aſſigns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this 3 
Word Ans. See Of a Depmy, Title Office, chap. 2. ſupra, and 
Sce of an Aſſignment, infra.) | 

2 There are ſome Covenants, of which none ſhall have Advantage - Roll. Abr. 
but the Party and His Heirs. Covenants of Inheritance ſhall deſcend 5*% 527: 


" qRep. 80. 


2 . . . . D . Abr. 
to the Heir, (e.) ſuch as are Knit to the Eſtate ; otherwiſe of Co- 7 
venants in Groſs, which go to the Exccutors, (Fc. Tit. Cove- 

| nänt. 


Cove- 


a 2 . . . TS \ +44 Wy 
n * * 8 4% 5% „K . 
, = 


* On ſentit commodum ſentire delet et onus. 5 Rep. 24. 2 Inſt, 489. 
Qui ſentit onus, ſeutire delt er commodum. 1 Rep. 99. 
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* 1 Roll. Abr. 


- 


717. 


Covenants made by Docd ! Poll arc as Effoctual, as thoſe made 
by Deed indented, if the Party hath the Deed to ſhew. 


A Bond for Performance of Covenants is Termed a Collateral Aſ- 


ſurance. It is the beſt Way always, to take a Bond for Performance 


bg Rep. So: 
Noy's Max. 


<Plowd. 28. 


1 Inſt. 36. a. 


45 Rep. 21. 


© 5 Rep. 26. 


f 1Inft.201.a. 


of Covenants with a Penalty : (For if you ſuc upon the Bond at 


Common Law, the Jury ft find the Penalty. But if you ſue upon 


the Covenant, the Damages are left to the Jury.) But then the Par- 
ty, when He ſues upon the Bond at Common Law, ought to take 
Care that He does not Levy much more than His Damage and Coſts, 
for fear of a Bill in Equity for Relief. The Defendant alſo may be 
forc'd to give Special Bail, if the Penalty is above 10/7. But this is ac- 
cording to the Diſcretion of the Court. Of late a Covenant with a 


Penalty is uſually inſerted in the Body of the Deed, to ſave the 


Charge of Stamp'd Paper upon a Bond. b If the Condition of the 
Bond is, to Perform all the Covenants in an Indenture, Covenants in 
Law, as well as Covenants in Deed are included. [See 8 & 9 V. z. 
chap. 10. and of Action of Covenant, Book 4. chap. 1.] 

'There may be Articles of Agreement or Covenants framed ac- 
cording to the Cafe, by Mutual and Reciprocal Covenants only, to 
be performed by the Parties, and this is Good, if in Writing and 
Seal'd and Deliver'd by the Parties, without the other formal Parts 
of the Deed. 5 

See the 32 H. 8. chap. 34. Concerning Grantees of Reverſions to 
take Advantages of Covenant; to be performed by Leſſces, &c. See 
alſo Danvers's Abridgment. Title Covenant.| 


RULES Concerning COVENAN T 8. 


[| F a Covenant is Unlawful in the Subſtance thereof, or impoſſible, 
it is void, | | 
If no Time is limited for Doing of a Thing, it ſhall be done in 
Reaſonable 'T ime. ; ir, 4 4h , 

A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 
and moſt in Advantage of the Covenantee. | 
d Where One by his own Act diſables himſelf to perform a Cove- 
nant, it is a Breach of it. | wit | N 

e Every Contract or Agreement ought to be Diſſolved by Matter 
of as high a Nature, as it was made. wr 1 

7. A Condition is the Suſpenſion of the Execution of an Act, 
until ſomething is Performed, which may be, and which may not 
be. A Condition annexed to f Real Eſtates is a Quality annexed 
by him that bath Eſtate, Intereſt or Right to the ſame, whereby 


the Eſtate Granted may be Defeated, Enlarged, or Created upon 


an uncertain Event ; as hath been before Obſerved, [See Of Eftates 
upon Condition, ante, chap. 1] fa. eas rol 
5 Agde 242201 A Con- 


„ 
— 


— 


© Nibil tam conveniens eſt naturali equitati, unumęuodque N eo ligamine 
quo ligatum eſt. 2 Rep. 53. 5 Rep. 26. 6 Rep. 43. 4 Inſt. 28, 122. 


* Conditio eft cum quid in caſum incertum, qui poteſt tengere ad efſe aut non 
, confertur. I Inſt, 201. a. 


Ch. 3. Laws of England, 231 


* 


A Condition is either in Deed or in Law. 

1. Conditions in Deed may be expreſſed by 8 theſe Words; (9iz.) « Lit. 328, 
Upon Condition, Provided, So that, &c. But theſe Words, To the 329. | 
Intent, To pay, To the Fffett, &c. are no Words of Condition in . 
Feoffments and Grants in the Caſe of a Common Perſon. But in the 1 Inft. 204.4. 
Caſe of the King ſuch Words do create a Condition; and ſo it is in 236. b. 
Caſe of a Will. And for avoiding a Leaſe for 7ears, Preciſe Words 
of Condition are not ſo ſtrictly required, as in the Caſe of Free- 
hold; for a Leaſe for Years is but a Contract, which if under Three 
Years may begin by Words, and be diſſolved by Words. [See 29 Car. 2. 
chap. 3.] Therefore if One makes a Leaſe for Years, eſpecially by 
Deed; in which there is a Clauſe, T hat the Leſſee ſhall do ſuch an 
Att upon Pain of Forfeiture of the ſaid Term, or the like, 'Theſe 
Words amount to a Condition, 

Again, of Conditions in T)eed, ſome are in the h 4firmative, and » 1 Inſt 201. 
ſome in the Negative, and ſome in the Affirmative which imply a & b 
Negative, as Behiud and Unpaid imply a Non- payment. A Condi- | 
tion, That the Tenant in Tail, I zor his Heirs, ſhall zor Alien, 5c. It. 262. 
is a double Negative; and yet it ſhall not be Conſtrued to be an Af- 1 Inſt. 201. 
tirmative. For in Law Grammatical Conſtruction is not always to be * © b. 223 b. 
followed. Some Conditions make the Eſtate whereunto they are 
annexed Foidable by Entry or Claim, and ſome make the Eſtate 
void ipſo fatto, without Entry or Claim. * Provided always, and it 1 Rep. 72. 
is Covenanted, &c. is a Condition by Force of the Prooviſo, and a 1 Inſt. 203. b. 
Covenant by Force of the other Words. Yet ſometimes a Proviſo ſhall 8 
amount to a Covenant, and ſometimes it ſhall be taken for a Limi- ; Cro. 128, 
tation or Qualification, ſometimes for an Exception, Reſervation, and 129. 
Explanation. A Proviſo makes a Condition, if it does not depend t Rep. 70, 
upon another Sentence, and if the Proviſo is the Word of the Feof- 72: . 
for, Donor, Leſſor, &c. and if it is Compulſory, to enforce the Feof- ! Kb 
fee, Donec, I.cilee, Gc. to do an Act. Otherwiſe it may be a Cove- 
nant. A Provifo, that would take away the whole Effect of a Grant, 
is void; and ſo is a Proviſo, that is Repugnant to the Expreſs Words 
of the Grant. And if a Proviſo is good at firſt, and afterwards it 
happens, that there is no other Remedy, but that which was re- 
ſtrain'd, it ſhall be had notwithſtanding the Reſtraint. ® A Limita- = 10 Rep. 
tion or Qualification is by ſuch Words, as Durante Vita, Durante 4% 
Viduitate, Dum ſola & caſta Vixerit, Dummodo, Cuamdiu, Donec, hi 3 * 
Onouſque, Uſyne ad, Tam Din, Gc. and are improperly called Con-; Rep. 94. 
ditions. For a Limitation ſhall always determine an Eſtate with- 
out Entry, or Claim, which a Condition doth not. Then Cauſe is = Plowd.g1z. 
the Conſideration of the Grant, which ſometimes amounts to a Con- 2 Rep. 53. 
dition, and fometimes not. Pro (as in the Grant of an Annuity pro b . 
Conſilio, Gc.) ſnewing the Caule of the Grant, amounteth to a Con- 
dition. But in a Feoffment or Leaſe for Life, Pro Conſilio, &c. is 
the Conſideration, and does not amount to a Condition; and the 
Reaſon of the Difference is, becauſe the State of the Land is Ex- 
ecuted, and the Annuity Executory; or to be Executed hereafter. 

Conditions in Deed may be ſubdivided, into Conditions ® Prece- ) Rep. 10. 
dent which muſt be Performed before the Eſtate can take Effect, 1 Inſt. 20 l. a. 


and 1 Roll. Ab. 
a 5416. 


— 
em —_— 


— 


— 


* Conditio adimpleri debet priuſquam ſequatur effectus. 1 Inſt, 201. a. 
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and Conditions Subſequent to the Eſtate, or to be Executed after 
it. 
A Condition regularly ſhould follow the Habendum preſently. 
But the Law hath not appointed any Place in a Deed proper or pe- 
culiar to a Condition. Its Place is where the Parties pleaſe. 
See the 32 H.8. chap. 24. Where Grantees may take Advantage 
of Conditions Broken. | 
? 1 Lit. 3718, 2, A Condition in ? Law is that which the Law implieth with- 
379» out expreſs Words; and it may be either by the Common Law, or 
1 Inſt. 232. b. b A&i ds 
233. b. by Statute, where an Action or Entry is given. | 
8 Rep. 44 [See Of Eſtates upon Condition, ante, chap. 1. Acceptance of Rent 
and Of Offices, chap. 2. ante. And how Eſtates in Land, &c. may 
be Forfeited and Loft, by Alienation of particular 'Tenant and Mort- 
main, by Waſte, chap. 4. poſt. 
Conditions may be annexed to Lands of Inheritance, for Life or 
Years, to Copyhold-Lands, Chattels Perſonal and Perſonal Con- 


tracts. | 


RULES Concerning CONDITIONS. 


411Inft. 218 a. Onditions created by the Party are 4 Odious, for that they de- 
— feat Eſtates where Right is favoured. 


s Rep. 90. r Tho Conditions are not favoured, yet they are not always to 


4 205. b. be taken Literally. 
c . The f Words of a Condition ſhall be taken out of their proper 
ps | Senſe, to ſupport an Eſtate, &c. | 

1 Inſt. 206.b. Conditions : Repugnant to the Eſtate, or Grant, are void. 


a lad. 200 lf an Impoſſible Condition is Precedent, no Eſtate is made. 
A. & b. ; But, 


: An Impoſſible Condition Subſequent to an Eſtate, makes it Ab- 
olute. 
Where the Condition (the Performance of which was poſſible) 
becometh impoſſible to be performed by the Act of God, as Death, 
Gs. the State of a Feoffee ſhall not be avoided; for being ſettled in 
Him, It cannot be Defeated but by Performance of the Condition. 
But in the Caſe of a Recognizance or Bond with ſuch a Condition, 
the Recognizance or Obligation is ſaved. For they transfer no Inte- 
reſt, but only give a Right of Action upon Default; whereas there 
is no Default in the Conuſor or Obligor. | 
*11Inft.223b. * Regularly what is prohibited by Law, may be prohibited by 
| Condition. | | 
7 11nft.2o4a, Words make a Condition in a Y Will, that make no Condition in a 


236. a. & b. Deed. 
4 No 


— 


ar Conditio beneficialis que ſtatum conſtruit, benigne ſecundum verborum in- 
tentionem eſt interpretanda. Odioſa autem que ſtatum deſtruit, ſtridtèe ſecundum 
ver borum proprietatem eſt accipienda. 1 Ind. 218. a. 8 Rep. 90. 

*Actus Dei nemini facit injuriam. I Inſt. 206. a, et b 


1 
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No Man ſhall take Advantage of a Condition broken, but 
He that is 2 Party or Privy in the Condition. [See 32 U. 8. Cen. 


ial. 2. 


chap. 34] Ip chap. 20. 
If one is the * Cauſe that a Condition cannot be performed, He = 11at.206.v 


ſhall not take Advantage for the Non-performance thereof, 

A Condition b againſt Law is void; Therefore, d Ibid, 

A Feoffment upon Condition, to do a Thing that is © Malum in « bid. 
ſe, makes the Eſtate Abſolute, and the Condition void. But a Bond 2 Ventr. 10g, 
with ſuch a Condition is void. 

When the Thing to be done, or not to be done, is only againſt 
2 Rule of Law, the Condition is only void, and the Bond 
Good. 

A Feoffment in Fee upon Condition not to 4 Alien, the Eſtate is « Ibig. 
Abſolute, and the Condition void. But a Bond not to Alien is Good; 1 Inf. 225. 
for He may Alien, if He will forfeit His Bond. A Feoffment not to; ba /* 
Alien for a Particular Time, or to a Particular Perſon, &c. is Good. 6 "PA & 

The King may Grant Lands in Fee upon Condition not to Alien, 4. 
and the Condition is Good. $5: $000. 

A Gift in Tail made upon Condition, That the Donce, &c. ſhall 
not Alien againſt the Statute of Veſtm. 2. De Donis, or to work a 
Diſcontinuance of the Eſtate-Tail, is Good. [Sce Of Eftate-Tail, 

Book 2. chap. 1.] 

A Leſſor in Reſpe& of the Reverſion may by Condition Reſtrain 
His Leſſee from Aliening with Licenſe. Yet when the Leſſor does 
Licenſe, He ſhall never by Force of the Proviſo defeat the Term, 
which is Abſolutely Aliened by His Licenſe, For hereby He has 
Diſpenſed with all Alienations to be made afterwards, 

A Condition Implied by © Law to be annexed to any Thing, Lit. 378. 
is as ſtrong, as if the Condition were made by expreſs Words in * Iuſt. 233. b. 
Writing. Nen 

All Grants of * Offices are ſubject to this Condition in Law, That * Lir. 378 
the Grantees duly Execute 'Them. "Ho 

All Conditions in Law requiring Skill and Confidence, bind In- g Kas 233-b+ 
fants and Feme Coverts, as well as Conditions in Decd. But Thoſe 4 1 
that do not require Skill and Confidence, whether by Common 
Law or Statute, do not abſolutely inter a Forfeiture of the Eſtate, 
except in Waſte. 

f Regularly He that taketh an Advantage of a Condition in Law, « 1198. 234.6. 
ſhall take the Land with ſuch Charge as He finds it. 234. 4. 

8 Sometimes Conditions are to be performed in Convenient Time, 51Inſt. 28. b. 
ſometimes upon Requeſt, ſometimes during the Life of a Party, if „ 
He is not haſtened by Requeſt, [See Of Obligations, infra.] A ro bs 

A Condition may be h Apportion'd or Divided by Act of La, 6 Rep. zo, 
and By the Act of the Leſſee. * 

None ſhall by Plea Defeat any Eſtate of i Freehold upon Condi- Lit. 365. 
tion, unleſs He ſheweth the Condition in Writing. Otherwiſe of 4 8 a. 
Chattels Real, [But ſee 29 Car. 2. chap. 3.] and Perſonal, f 

k Regularly He that will take Advantage of a Condition, muſt ez- * 1 Inſt. 218. 
ter if He can. If He cannot, He mult Claim. For a Freehold, whe- 
ther It lie in Grant or Livery, cannot ceaſe by Condition without 
Entry or Claim; tho the Words are, Provided that If He does not 


pay, The Hſtate ſhall ceaſe and be void. 
| Hh | He 
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| Lit. 354. 
1 Inſt. 230.b, 
231.8 


m 1 Inſt. 6. a. 


a 2 Rep. 6. 
I Inſt. 46. b. 
2 Roll. Abr. 
27. 


o Rep. 1, 94. 

1 Inft. 46. b. 

2 Inſt. 674. 

Cont. 1 Roll. 

Abr. 849, 

8 50. Cont. 

2 Roll. Abr. 
20. 

2 Cro. 135, 

258. 

3 Cro. 388. 

3 Lev. 438. 

Salk. 413. 

2 Inſti. 674. 

2 5 Rep. 1. 


r 1Inſt.6.a. 
2 Rep. 5. 


* Inſt. 169. 
5 Rep. 23. 
Noy's Max. 
35» 


7 1 Inft. 7. a. 


41 Inſt. 3 5. b. 
2 Rep. 5. 
5 Rep. 1. 


Noy's ax. 
5 3 


He that taketh by! Remainder, is bound by the Conditions in 
a Deed, tho' he does not ſeal it. But by ſpecial Limitation They 
may not Extend to Him. | 

8. ® The Date of the Decd is the Deſcription of the Time, in 
which the Deed is made. 

A Deed is Good, tho' it hath n no Date of the Day or Place, 
See Of Obligations, infra.) or if the Date is miſtaken, or if it be 
Dated at one Time, and Scaled and Delivered at another, or tho' it 
hath an Impoſhble Date, as the zoth of February, &c. But He 
that doth plead ſuch a Deed without any Date, or with ſuch an 
Impoſſible Date, muſt ſet forth in His Pleading the Time, hen it 
was Delivered. If a Leaſe for Years be made by Indenture, bear- 
ing Date the 26th of May, To Have and to Hold for Twenty-One 
Years * From the Date, [Quære, ] or From the Day of the Date, it 
ſhall begin on the 27th of May. If the Leaſe bears Date the 26th 
of May, To Have and to Hold from the Making thereof, or from 
Hemnceforth ; it ſhall begin on the Day on which it was Delivered. 
[See Of Delivery, infra.) But every Deed ſhall be intended, to be 
Delivered on the P ſame Day it bears Date, unleſs the contrar 
is proved. 4 But if a Deed is Dated at Four-a-clock in the After- 
noon on the 2cth of Zane, the whole Day is to be taken in. For 
the Law in this Computation doth Reje& all Fractions and Divi- 
ſions of a Day for the Incertainty. | Sce 4 Book 1. chap. 1. And 
for an Account of a Day, Month, and Yar, 1 Inſt. 135. a. & b.] 
As to the Place, If It bears Date at a Place out of the Realm, It is 
Good, by Averring, that the Place, mentioned in the Deed, is in 
ſome County in England. For here the Place is not Traverſable. 
But if this is not Averrd, and it appears, that It was Dated be- 
yond Sea, It is otherwiſe, and the Deed cannot be Tried. [See Of 
an Obligation, infra. 

9. The Sealing is Comprehended in theſe Words, (viz.) r In Mit- 
neſs whereof I have ſet my Seal. "Tho if thoſe Words are wanting, 
the Sealing of the Decd is ſufficient. | 

The Seal is the Eſſential Part of the Deed, If a Writing is not 
Sealed, it cannot be a Deed. If the“ Print of the Seal be utterly 
Defaced, the Deed is inſufficient ; ſo that it cannot be pleaded, tho 
it may be given in Evidence. | Sec of the Privy Signet, Privy Seal, 
and Great Seal, Book 4. chap. 1. 

Theſe are the Orderly and Forma] Parts of a Deed ; but all are 
not Eflential Parts. For if a Deed of Feoftment is without Premi/- 
ſes, Habendum, Tenendum, Reddendum, Clauſe of Warranty and 
Date, yet the Deed is Good. For if One by Deed gives Lands to 
Another, and to His Heirs, without ſaying Any Thing more, and 
puts his Seal to the Deed, and Delivers it, and makes Livery where 
neceſſary, It is Good, 

For tho' it is never ſo well Written and Sealed, it is of no Force 
if it is not Delivered by the Party Himſelf, or His Special 
Attorney, to the Party Himſelf to whom it is made, or to His 
Uſe. A Delivery (Lraditio) is a neceſſary Incident to every 
Deed ; and then when 1t is delivered, it ſhall bind him that de- 
livers it, tho' Dated before, and * tho' another Wrote or Sealed 

5 was the 


a 
— 


fraditio loqui Jacit chartam. 5 Rep. t. 
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the ſame. The Delivery of the Deed may be Abſolutely or Condi- 
tionally. u When you deliver a Deed Abſolutely, Words are not ne- g Rep. 133. 
ceſſary; for then a Man that is mute, could not deliver a Deed. It * Inſt 36.4. 
is ſuſhcient if it is deliver'd. And as a Deed may be delivered to“ 4 
the Party without Words, ſo may a Decd be delivered by Words, 
without any Act of Delivery; as if the Writing Sealed lieth upon 
the Table, and the Feoffor, Gc. ſaith to the Feoffec, &c. Take that x 
as my Decd, it is ſufficient Delivery. * In Caſe of the King's Let- 4 to&. 20. 
ters Patents, or of Grants under the Seal of the Duchy of Lancaſter, Roll. Abr. 
the Seal is Matter of Record, and the Deeds need no Delivery : So 9 
the Deed of a Corporation needs no Delivery. The Common Seal 
E perfect without it, When a Deed is delivered Y Conditionall s it.” 9 Rep 137. 
is called an Eſcrow (FEſcroll or Scroll) as where One doth Seal a Deed, }; * rh 
and Deliver it to a Stranger, [as an Eſcrow] until certain Conditions 25, 26. 
are performed, and then to be delivered to him, to whom the Deed 
is made, to take Effect as his Deed, that ſo delivered it. For it ſhall 
have * Relation to that firſt Delivery. In the Delivery of a Deed as 
an Eſcrow you muſt uſe Words, and ſay, I deliver this as my Eſcrow, 
to deliver to the Party as my Deed, upon Condition that, &c. or to 
the like Effect. For here a bare Act of Delivery to a Stranger with- 
out Words ſignifies Nothing. It muſt be delivered to a Hranger; 
for if it is delivered to the Party Himſelf, it is an Abſolute Delivery ; 
tho' Words mention it only as an Eſcrotv. 

If a Deed is Sealed and Delivered, there is no Neceſſity of Sign- 
ing, tho' it is uſually done. | 

There muſt be * VMitneſſes, to Teſtify the Sealing and Delivery 1 Inſt. 3. b. 
of the Deed. Their Names are to be either Underwritten or En- 10 Rep. 93. 
dorſed by them. 

A Deed may be made to a Feme Covert, Infant, G c. 

If any Writing be read in any other Form to an Unlearned Man, 
2 it ſhall not be His Deed, altho' He Seals and Delivers it. But if“ * Rep. 3 & 
the Party, who ſhould deliver the Deed, doth not require it to be 11 Rep. 27 
read, He ſhall be bound by the Deed, tho it is penn d againſt his 28. 
Meaning. So if one declares the Effect thereof, in other Manner, Nel. Abr. 
than the Writing doth import, the ſame ſhall not bind the Party 
that Seals and Delivers the Deed, if there is no Collufion between 
them. | 

If a Deed is b alledged, it muſt be ſhewed to the Court, That * 1 In. 35. b. 
the Court may judge whether there are apt Words, to make a 25 5. * 
Good Contract. And when it is ſhewn to the Court, The Deed 5 Rep 74. 
ſhall remain in Court all that Term in the Hands of the Cuſtos Rep. 38. 
Brevium. But at the End of the Term, if not denied, is to be de- n. 
livered to the Party. If the Deed is denied, it muſt remain in 
Courts, till the Plea is determin'd. Yet if the Deed remains in 
one Court, it may be pleaded in another Court without ſhewing. 


77 75 See For Inrollment of Deeds, Title Bargain and Sale, 
ira. | | | 
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RULES concerning DE EDS. 


8 CH Conſtruction ſhall be always made of Deeds, That the 
© 2 Rep. 23. Intent of the Parties ſhall take Effect, if the ſame by any 
6 Rep. 36. Conſtruction my ſland with the Rules of Law. 
4 1 luft. %. «4 If Words of a Deed have a double Intendment, and the One 
183. 4. K b. ſtandeth with. Law and Right, and the Other is Wrongful and againſt 
Law, the Intendment which ſtandeth with Law ſhall be preferr d. 
* 1Ipſt. 364. The Words of a Decd ſhall be taken e moſt ſtrongly againſt Him, 
194-8, I99-8- _ doth alledge or pronounce them; unleſs it be in the Caſe of 
5 Rep. 7” the* King. 
8 Rep. 144 The Wards muſt be underſtood according to the 8 Subject Matter. 
% Rep. 26. Thus have I ſhewn, how one may Purchaſe and Convey by Deed, 
1 Inſt. 36. a. ſetting forth the Nature of a Deed, and the ſeveral Orderly and 
Formal Parts of it. Now, becauſe-every Deed or Inſtrument is 
not fit to be uſed upon all Occaſions, I ſhall give ſome Account of 
each Particular Need or Inſtrument, and of their Peculiar Uſe. 
„„ | 
4 Of the ſeveral Sorts of Deeds or Inſtruments of Conveyance. 
"Deeds or Inſtruments, by whieh Lands paſs from One to Another 
are, 1. Feaffment. 2. Fine. 3. Recovery. 4. Indentures to lead the 
Uſes of Fines and Recoveries. 5. Coverants.to ſtaud ſeiſed ro Uſes. 
6. Bargain and Sale. 7. Grant. 8. Leaſe. 9. Leaſe and Releaſe. 
10. Confirmation. 11. Aſſignment. 12. Exchange. 13. Surrentler. 
14. Revocation and New Declaration. 15. Statutes. 16. Obliga- 
tions. 17. Tefeazances. 18. Dewpiſe. 


* . 


» Lit, 1. 1. h A Feoffment (from Feudum, becauſe it is a Gift of the Fre) 
_ . is properly a Conveyance of a Corporeal Fee by Livery and Scifin. 
= Let ſometimes it is called a Feoffment, when an Eſtate of Freehold 
doth only paſs in that Manner. Theſe Words His Heirs make an 
Eſtate of Inheritance in all Feofftments and Grants. But this Rule 
hath ey * Exccptions. [Sec Of an Eſtate in Fee-ſample, chap. 1. 

ante. 
It is the only Conveyance in Law, that cleareth all Difleifins, A- 
batements, Intruſions, and other wrongtul Eſtates, where the Entry 
of the Feoffor is Lawful; which a Fine, Recovery, or Bargain and 
| Sale by Deed Indented and InrolFd cannot do; becauſe the Feoffor 
i Lie. 559. Te-cntring to make Livery, recontinues his former Eſtate. i He that 
> Taft. 295- maketh the Feoffment is called the Feoffor, and He to whom it is 


: 0 made 


— * 8 ———_ 
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© Benigne faciende ſunt interpretationes chartarum, ut res magis valeat quam 
pereat. 1 Inſt. 36. a. 183. b. | 
Verba intentioni, non econtra, debent inſervire. Ibid. 8 Rep. 94. 
Verba debent intelligi ut aliquid operentur. 8 Rep. 94. Bacon 18. 
Verba accipienda ſunt cum effefti. 4 Rep. 51. 
Verla æguivoca et in dubio frſita intelliguntur in digniori et potentiori ſenſu. 
6 Rep. 20. | 
3 2 chartarum fortins accipiuntur contra Proferentem. 1 Inſt. 36. a. 183. 3. 
5 Rep. 7. 10 Rep. 59. Bacon 11. 
Verla debeut intellig: ſecundum ſubjeftam materiam. 1 Inſt. 36. a. 
* Exceptio probat regulam. I Inſt. 9. b. 
Exceptio in non exceptis firmat regulam. 


- > — * 
— — 
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made is called the Feefee. It is made by theſe Words, Have En- 
feoff d, Given, Granted, &c. tho' the Conveyance is not always fo 
much to be known by the Words of Conveyance, as from the E- 
ſtate and Nature of the Things convey'd. k A Leaſe and Releaſe 
to a Man and His Heirs amounts to a Feoftment, if one was bound 
to make a Feoffment. | 

There muſt be! Lipery and Siſin in all Feoffments in Fee, made 
out of a Court of Record, and in all Gifts in Tail, or Leaſes for 
Term of Life, where a Corporeal Inheritance or Freehold doth 
paſs: ® Which ſhews that a Freehold cannot be Granted to Com- 
mence in Futuro, or at a Day to come. 

a Licery and Seiſin (or Delivery of Seiſin) is a Solemnity, uſed in 
Paſſing or Conveying Freehold Lands and Tenements, by Delivery 
of Seiſin thereof, It muſt be of “ Corporeal Freeholds, as Houſes, 
Lands, &c. Incorporeal paſs by Deed only. [See chap. 2. ante, In 
Principio.] Livery and Seiſin was invented, That People might have 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt 
not be made by an Attorney upon the Day on which the Decd is 
dated, if the Deed is to Have and to Hold From the Day of the 
Date. For in ſuch Caſe, the Feoffment, Gift or Leaſe for Life, 
and the Livery is void, | 

There are Two Kinds, (viz.) A Livery in Deed, and a Livery 


in Law. 1. A Livery in Deed is, when the Feoffor taketh the Ring ? 


of the Door, Turf or Twig of the Land, or a Ring of Gold, or Any 
other Thing, tho' it doth not concern the Land, and delivercth the 
ſame upon the Land to the Feoffee, in the Name of Seifin of all the 
Land contained in the Deed. This Livery in Deed may be either by 
Words, and ſome folemn Act, or by Words without any Solemn Act, 
if the Feoffor and Feoffee are upon the Land. In all Caſes Words 
are Neceſſary. If then Words may amount to a Livery within the 
Viet (as ſhall be preſently ſet forth) when one is off the Land, much 
more ſhall it be, when one is upon the Land. The bare Delivery of 
the Deed on the Land may make it a Deed; but ſhall not amount to 
Livery of Seiſin. unleſs it is delivered in the Name of Seiſin of the 
Land, &c. Livery and Seiſin made to one before in Poſſeſſion is“ void. 
But if Leflor and Leſſee come upon the Ground, and on f Purpoſe to 
make and take Livery, that Entry veſts no Poſſeſſion until Livery. 
A Man may make a Letter of Attorney, to deliver Seiſin by Force 
of the Deed. But the Attorney muſt purſue his Warrant ; otherwiſe 
he doth not deliver Seiſin by Force of the Deed : If He do leſs, it is 
void. For He, that hath but a bare Authority, muſt purſue his Autho- 
rity. If a Letter of Attorney is made to Three Conjunttim & Divi- 
ſim, to make Livery, and Two make it, the Third being abſent, the 
Livery is void. Thus it is for Private Affairs. But for the Good of 
the Publick, as the Execution of Juſtice, &c. there will be a more 
favourable Interpretation. [See Of an Eftate in Lands deviſed to 
Executors, and Of Fointenants, ſupra, chap. 1.] A Letter of Attor- 


— 


k IInſt. 205. a. 
Lit. 59. 


4 Rep. 94. 
1 Inſt. 217.n. 


d IInſt. 48. a. 


0 1 Inſt. 9. 4. 
49. a. 

5 Rep. 84. 
3 Cro. 94,95, 
388, 399. 
Yely. 151. 


P 11nft, 48. a. 
9. 
6 Rep. 26. 


1IInſt. 52. 4. 
181. b. 
5 Rep. 91. 


ney alſo may be made to ? Receive Livery and Seiſin. This Warrant - 1 Inſt. 49. b. 


of Attorney muſt be by Deed, and not by Parol or Word of Mouth; 
becauſe 


— 1 * — Y _— —— 
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* uod ſemel eum eft, amplius meum efſe non foteſt. 1 Inſt, 49. b. 
t AﬀeFtio tua nomen imponit Meri tuo, Ibid. 


52. b. 
2 Roll. Abr. 


8, 9. 
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tx Inſt. 48. b. 
32. b. 
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becauſe it concerneth the Freehold. A Letter of Attorney may 
be Contained in a Deed of Feoffment that is Poll, though the At- 
torney is not made Party, but not in an Judenture, unleſs the Attor- 
ney is made Party. (C.) The Death of the Feoffor, Oc. is a 
Countermand of an Authority, or of the Letter of Attorney. But 
not the Death of a Mayor in the Grant of a Mayor and 8 
alty, nor of a Dean in the Grant of a Dean and Chapter, &c. For 
Aggregate Bodies never die. But if a Leſſor by his Deed Licences 
a Leſſee for Life or Years to Alien, the Death of the Leſſor is no 
Countermand of the Authority, For the Licence exempts the Leſ- 
ſee from the Penalty of the Condition. 2. A Livery in * Law is 
when the Leſſor himſelf (not his Attorney) being in Piew of the 
Houſe or Land, ſaith to the Feoftee Himſelf (not his Attorney) after 
Delivery of the Deed, 7 give you yonder Land to you and your 


Heirs, go enter into the ſame, and take Poſſeſſion of it accordingly, 


&c. Now if the Feoftee doth go accordingly in the Life-time of 
the Feoffor and Enters, or if He makes his Claim, when He dares 
not go (for this is an Entry in Law) it is a Good Feoffment and 
Livery to Him, though the Land lies in another County. But if 
either the Fcoffor or the Feoffce die before Entry, the Livery is 
void. This is to be underſtood of Sole Perſons, or Sole Corpora- 
tions ; not of Corporations Aggregate of many Perſons, as before 


| hinted. 


A 
4 


v rInft.41.b. 


- © 2Rep.31,32- 


Lit. 60. 
x Inſt. 49. 
a, & b. 


One may have an Inheritance in an Upper Chamber, and paſs it 
by Livery, tho' the Lower Buildings and Soil belong to e 
If a Man makes a Leaſe for Years, and u afterwards makes a 
Feoffment, and delivers Seiſin to One, while the Leſſee is in Poſſeſ- 
ſion, and not aſſenting to the Feoffment, the Livery is void; for He 
doth not give him Livery of the Poſſeſſion, altho' the Feoffor hath 
the Freehold and Inheritance. But if the Leſſee be abſent; and hath 
neither Wife nor Servants (tho' He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants, had been 
in the Houſe, or upon any Part of the Land to Him demiſed, it 
would have been ſufficient to have preſerved and continued his Poſ- 
ſeſſion in the Whole. 

* If one makes a Leaſe for Years, Remainder to Another for Life, 
in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in Deed, 
not in Lac, ) to the Leſſee for Years; otherwiſe nothing paſſeth to 
Him in Remainder. This Livery is for the Benefit of Him in Re- 


mainder, for the Leſſee hath only a Term for Years. But if Leſſee 


7 3 Rep. 26. 


3 Lit. 61. 


I Inſt. 10 a. 


d Inſt. 49. a. 


* 1 Inſt. 50. 
a. & b. 


entereth, before any Livery of Seifin made to Him, the Livery is 
void. Y If one makes a Feoffment to four, and Seiſin is delivered to 
Three, in the Name of All, the Eſtate is veſted in all of them. 

2 Tho' Lands and Tenements lie in divers Towns in one County, 
Livery and Seiſin made in one Parcel of the Tenements in one Tore, 
in the Name of all the Reſt, is ſufficient. But if Lands lie in divers 
Counties, there ought to be a Livery and Sciſin in every County. 

A Fee- ſimple may be got wrongfully ® by Diſleilin, Abatement 
or Intruſion into Lands and 'Tenements, or by Uſurpation of Ad- 
vowſons, (5c. without any Livery of Seiſin. 

If a Houſe or Land belong to an b Office; by Grant of the Office 
by Deed, the Houſe or Land paſſeth eirhout Livery. © And in an 
Exchange, a Fine which is a Feoftment of Record, a Deviſe, Sur- 


4 render, 
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render, Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for 
Years, or at Will, Bargain and Sale by Deed Indented and Inrolled. 
(becauſe the Starute of the 27 . 8. chap. 10. gives the Poſlutlion to 
the Uſe.) A Freehold may paſs without Livery, By Force of that 
Statute a Feoffment to the Uſe of the Feoffor, Feoffee, or Anv 
other, Supplies the Place of TI.ivery and Seiſin; fo that Livery and 
Seiſin upon Feoftments is not ſo commonly uſed as formerly; nei- 
ther can Eſtates be created now by Livery and Scifin only without 
Writing. [See 29 Car. 2. chop. 3. 

There are © other Seiſius, but they do not Relate to Feoffments ; *1Inft.r 59. b. 
as Payment of Money, before any Rent due, is a gcod Sœiſiu of the 5153 
Rent to bring an Action for it. And ſo a Gift of a Pair of Gloves, 

Oc. in the Name of Seiſin of the Rent, is a Good Seiſin. Upon a 
Gift or Bargain and Sale of Goods and Chattels Perſonal, the De- 
livery of Six-pence, a Spoon, (Fc. is a Good Seiſin of the Whole. 

2. Of a Fine. 

For the Right Underſtanding of the Nature of a Fire, Enquire 
1. What is a Fine. 2. How Divided. 3. Who may Levy or Take 
by Fine. 4. Of what Eſtates may Fines be levied. 5. Before 
whom. 6. The Force and Eft of a Fine. 7. How Fines may 
be Avoided.. | 

I. © A Fine (Fims, improperly called a Dced) is an Inſtrument ©'11nft.120b, 
of Record of an Amicable Compoſition or Final Agreement, made 2252 

a 2 . , RO eſt. Symb. 
betwixt Parties in Suit, concerning Lands, 'Fenements or Heredita- 2Part,Sc&.1. 
ments, by the Content or Licence of the King, or His Juſtices in the 
Court of Common Pleas, or others Authorized, to End all Contro- 
verſies between thoſe that are Parties and Pripies to the ſame, and 
all Htrangers not Claiming in due Time. It is called a Fine, be- 
cauſe it makes a Final Agreement of all Controverſies. The Civi- 
liau call it Tranſattio Fudicialis De Re immobili. Antiently it 
was a Compoſition of a Real Controverſy. But now it is generally 
a Feigned Action upon a Writ of Covenant, (5c. and ſuppoſes a Con- 
troverſy, where in Realty there is none, to ſecure the Title that a 
Man hath in His Eſtate againſt all Men; or to cut oft Entails, and 
with more Certainty to Convey the Intereſt or Title of Lands, (5c. 
to whom we pleaſe, either in Fee-ſimple, Fee-tail, for Life or 
Years; whereupon alſo a Rent may be reſerved, A Concord can- 
not be of any other Thing, than what is contained in the Writ of 
Covenant. This Fine is af Feoftment of Record, and doth imply * 2 Inft. zo. 

in it Livery and Seiſin, as above-mentioned, 
There are 8 Five Parts in every Fine. 1. An Original Net, uſual- s Rep 38, 
ly a Writ of Covenant, taken out againſt the Conuſor. 2. The 39. 
King's Licence; for which He hath a Fine called the King's Silver. Fog $502 
3. The Concord it ſelf, the Agreement betwixt the Parties, how the Coke De Fi. 
Land, Gc. ſhall paſs, the Ground of the Fine. It begins thus, Ez eff 1 
Concordia Talis, &c. upon which, if the King's Silver is entered, the ma, b 
Fine is Good, tho the Conuſor dies afterwards. 4. The Note of the 
Fine or Abſtract of the Original Contract, beginning thus, Iuter A. 
Onerentem & B. & C. axorem ejus Deforcientes, (Fc. 5. The Foot 
of the Fine, (or the laſt Part of it) which includeth All, and Begin- 
neth thus, Hic eſt Finalis Concordia, c. ſetting forth the 3 

| Year, 
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k F. N. B. 167. 
2 Inſt. 468. 


i Weſt. Sy mb. 
Part 2. 
Sedt. 21. 


k Terms of 
the Law, v. 
Fine. 

Weſt. Sy mb. 
Part 2. 
Sect. 20. 

2 Inlt. 513, 
514. 

3 Rep. 89. 


Inſt. 266. b. 


n Weſt. Sy mb. 
Part 2. 
Sect. 30. 


n 2 Inſt. 513. 
Weſt. Sy mb. 
Part 2. 

Se &. 20. 
176,177,178. 
ov Welt. & c. 
Part 2. 

Se &. 19. 
Rep. 86, 
28, 90. 


Year, and Place, and before what Juſtices the Concord was made. 
Of this there are Cyrographs or Indentures made, which is called 
the Ingroſſing of the Fine. h For the Fine is ſaid to be Ingroſſed, 
when the Cyrographer maketh the Indentures, and delivers them; 
One to the Buyer, Another to the Seller. 

He who acknowledges the Fine is called T he Cog7zizor, or Connor, 
or Deforceant, (i. e. He that Caſteth out by Force,) and He to 
whom the Fine is acknowledged, or levied, is the Plaintiff, called 
the Coonizee. "Theſe Terms of Cognizor or Cognizee come from 
Cognoſco, which ſignifies to Acknowledge, as well as to know. 

2. Fines may be thus * Divided. They are either Single or 
Double. A Single Fine is that, by which Nothing is Granted or 
Render'd back again by the Cognizees to the Cognizors, or any of 
them. A Double Fine containeth a Grant and Render-back again, 
either of ſome Rent, Common, (5c. out of the Land, or of the 
Land it ſelf. 

Alſo of Fines there are Four Kinds. 1. K A Fine Sur Cognizance 
de Droit come ceo que il ad de ſon Done, (i. e.) upon Acknowledg- 
ment of the Right of the Cognizce, as that which He had of the 
Gift of the Cognizor. It is a ſingle Fine, and admits the Poſſeſſion 
(at leaſt in Law) of the Lands by Vertue of a Feoftment or former 
Gift of the Cognizor, and works by Way of Releaſe, a Fee-{imple 
paſſing without the Word Hezrs, and nothing being render'd back to 
the Cognizor. This is the Principal and Sureſt Fine, and is a Fine 
executed; ſo that the Cognizee may preſently enter. 2. A Fine ſur 
Done, Grant and Render ; which is a Double Fine, (being in a Man- 
ner two Fines, (viz.) a Fine ſur Cognizance come ceo, &c. and a 
Fine ſur Conceſſit, &c.) and where the Cognizee, after a Releaſe and 
Warranty made to Him by the Cognizor, doth Grant and Render- 
back to the Cognizor the Lands, Oc. limiting oftentimes thereby 
Remainders to Strangers not named in the Writ. If the Party 1s in 
Poſſeſſion, this Fine is executed, otherwiſe He muſt Enter, or have 
the Writ of Habere facias ſeiſinam, Cc. 3. A Fine ſur Cognizance 
de Droit tantum ; which is commonly uſed to paſs a Reverſion. It 
may be expreſſed in ſuch Fine, that the Particular Eſtate is in an- 
other, whom the Cognizor is willing ſhould have the Reverſion. 
Sometimes it is uſed by Tenant for Life, to make a Grant and Re- 
leaſe to Him in Reverſion. In a Fine | /ur Cognizance de Droit 
Tantum, the Cognizee hath a Freehold in Law in Him, before He 
Enters. 4. A Fine ſur Conceſſit is where the Cognizor is ſeiſed of 
the Lands contained in the Fine, and the Cognizee hath no Free- 
hold therein, but it paſſeth by the Fine. It is commonly uſed to 
Grant away m Eſtates for Life or Years. And if the Cognizees are 
not in Poſſeſſion, they muſt Enter, or have a Writ of Habere facias 
ſeiſinam, Cc. 

Hence alſo appears n Another Diviſion of Fines, (9iz.) That they 
may be Executed, where the preſent Eſtate paſſed to, or is ſuppoſed 
in the Conuſce ; or Execntory, to be executed afterwards by Entry, 
Action or Writ of Habere facias Seiſinam, or Scire Facias. 

Alſo a Fine is either “ without Proclamations or with Proclama- 
tions, 1. That without Proclamations is a Fine at the Common 


Law, [See Of the Force and Fett of Fines, infra.] 2. That with 
5 Pro: 
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Proclamations is a Fine according to the Statutes of the 4 H. 7. 
chap. 24. 32 H. 8. chap. 36. 31 Elis. ch. 2. They are abſolutely Ne- 
ceſlary upon Fines ſur Cognizance de Droit come ceo, &c. "Theſe 
Fines with Proclamations are the beſt, and moſt uſed. And if there 
be Error in the Proclamations, yet the Fine ſhall be taken as a 
Good Fine at Common Law, (v/z.) to Work a Diſcontinuance of 
the Eſtate of the Cognizor. But every Fine levicd ſhall be intended 
to be with Proclamations, becauſe moſt Beneficial for the Cognizce ; 
the Proclamations being made to Diſtinguiſh it from a Fine at 
Common Law. 


By the 31 Eliz. chap. 2. A Fines with Protlamations ſhall be 
proclaimed only Four Times, (viz.) Once in the Term whercin they 
are ingroſſed, and Once in the Three Terms next following. 


3. Who may Levy or Take by Fine. 

The King, and all Perſons, who may lawfully Grant by Deed, ? 7 Rep. 32. 
may be Cogmzors, or Levy a Fine. Therefore, except Infants, ub * 
Ideots, Madmen, Feme Coverts without their Right Husbands, Sect. 3. 4,5,6, 
Monks, Friers, Nuns, Oc. Infants, Ideots, Madmen, Feme Coverts, 7,8, &c. 
without their Husbands, ought not to be Received, yet if they are 
Admitted, their Fines are Good and Unavoidable; except in the 
Caſes of Infancy and Coverture. [See infra.) If a Feme Covert is 
of full Age, and joins with Her Husband to Levy a Fine of Her 
Lands, 4 ſhe muſt be privately examined, Whether ſhe Parts with « Lit 669, 
the Right in her Land freely, or by Compulſion: But tho' ſhe is 670. 
not Examined, if the Fine is Received and Recorded, it is Good. rs 4a, 
r Perſons Outlaw'd in Perſonal Actions, or Attainted of Felony and 1 Inf. 353. a: 
Treaſon may be Cognizors, and Levy a Fine, and it is Good a- 22 hs 
gainſt all Perſons; except the King or Lord, of whom the Lands are 15, 
Holden. Civil Corporations, as Mayor and Commonalty, may Le- © Weſt. &c. 
vy a Fine of Land belonging to their Body. But Biſhops, Deans and br 4 4 
Chapters, Prebendaries, Parſons, Vicars, Heads and Fellows of Col- 11 Rep. 18. 
leges, are Reſtraincd by Statutes, from Levying of Fines of their 
3 to Bind their Succeſſors. [Sce Of Leaſes, poſt.] Tenant 
in Fee-{1mple, in Tail General or Special, Tenant in Remainder 
or Reverſion, may Levy a Fine. Tenant for Life may Levy a 
Fine of Lands, &c. which He Holdeth for Life, to Hold to the Cog- 
nizee for Life of the Tenant for Life. If he Grants a Greater E- 
ſtate, it is a Forfeiture. So it is of Fines by "Tenant in Tail after 
Poſſibility of Ifſue Extinct, Tenant in Dower, Tenant by Courteſy. 

A Tenant for © ars cannot Levy a Fine of His Term; nor Tenant « , Rep. 77, 
by Copy of Court-Roll of His Eſtate. A Tenant in Common, Joiu- 18: 
tenant, or a Coparcener, may Levy a Fine of their Parts. 12 Fes 

t All Perſons that may be Grantces, or that may take by Con- i Weft. &c. 
tract, may be Cogaigees, or Take by Fine, as Infants, Perſons of full 2 TY 
Age, Feme Coverts, Ideots, Lunaticks, Corporations Spiritual or lud. 3 
Temporal. [See Of Mortmain, chap. 4.] Men attainted of Felony 
or Treaſon, Men Outlaw'd in Perſonal Actions, Baſtards, Gc. but 
not Thoſe that are civilly Dead, as Monks, (5c. An Infant or 
Feme Covert Cognizee need not to be Examined, becauſe the Fine 


is ſuppoſed to be for their Benefit. 


1 Note, 
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514, 515. 
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Note, That the Cognizor or Cognizee muſt be ſeiſed of a Free- 
hold, be it by Right or Wrong. 

[See 21 Zac. 1. chap. 26. and Of Recoveries, poſt.) 

4. Of what Things may a Fine be levied ? 

u Fines may be Levied upen every Mit, by which Land is De- 
manded, or by which the Land is Charged, or which in any Sort 
doth Concern the Land, Gc. And Fines may be Levied of all 
Things in Being which are Inberitable, whether Eccleſiaſtical and 
made Tempora, or Temporal; as of an Advowſon, Rectory, Por- 
tion of Tithes, Gc. Of an Honor, Manor, Barony, Leet, Meſſuage, 
Dove-Houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 
derwood, Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, Cc. 
Rent, Common, a Hundred, &c. It may be levied of a Rent- 
Charge, that had no Being before. Apd as Fines may be levied of 
Things in Poſſeſſion, ſo may they be levied of a Remainder or Re- 
verſion, * or of a Right iz Futuro, or of a Poſſibility, 

Lands given in Tail by the King's Letters Patents, or by Act of 
Parliament, the Reverſion being in the King; or Lands reſtrained 
from Sale by Act of Parliament, [See 32 H. 8. chap. 36. infra.) 
Lands in Fec- ſimple in the Right of one's Wife, without the Wife, 
[Sce 32 H. S. chap. 28.] Lands aſſur'd for Dower, or Term of Life, 
or in Tail to any Woman by Means of Her Husband, or His Ance- 
ſtors, [Sec 11 H.8. chap. 20. and 32 H. S. chap. 36.] cannot be con- 
vey'd away by Fine, Gc. Of a Leaſe for 2 Years, the Fine is void as 
to any Strangers, for a Freehold muſt be in the Cognizor or Cogni- 
zee as before-mentioned; however, it may be Good betwixt the 
Parties by Way of Eſtoppel, ſo as to conclude Them. A Fine may 
be levied by Tenant in Fee-ſimple, gc. for Years, or a Leaſe for 
Years may be made by it. But the Leſſee for Years cannot Levy a 
Fine of His Leaſe. A Fine by Copyholder of a * Copyhold Eſtate 


is alſo void, If it tends to the Diſinheriſon of the Lord. A Fine 


» > Inſt. 513, ought not to be levied of Lands in b Antient Demeſne. For if any 
Fine be levied of ſuch Lands, it may be Reverſed by Writ of De- 


ceit, brought by the Lord of Antient Demeſne. 
Lands bought of divers Perſons by ſeveral Purchaſes may paſs in 


» One Fine. And ſuch joint Fines are proper to ſave Charges, where 


the Purchaſes are of ſmall Value. | 

5. Fines may be d Acknowledged before the Lord Chief Juſtice of 
the Coymorn Pleas, or Two of the Juſtices, in open Court. This is 
calld Acknowledging a Fine at Bar. | Sce 18 Ed. 1. and the Expo- 
ſition thereof, 2 Iuſt. 511, &c.] But the Lord Chief Juſtice may take 
Fincs in any Place out of Court without a Commiliien, and Certity 
the ſame, Juſtices of Aſhſe may do it by the General Words of their 
Patents. But they do not uſe to Certity the ſame, before a Special 
Writ of Dedimus Poteſtatem is ſued out. Beſides theſe, there may be 
Commiſſioners impowerd by Dedimns Poteſtatem, or Commuiton 
out of Chancery, to take Acknowledgment of Fines, and to Certify 
them in the Life of the Cognizors into the Commun Pleas, that they 
may be Recorded, | See Stat. of Carliſle, 15 Ed. 2.] This laſt Mc- 


thod is often attended with Great Abuſes. 


A Fine cannot be levied by any that have Connſance of Pleas or 
Power to lol Pleas. It mult be done only before the Juſtices of the 
Common Plcas. For the King cannot Grant Power to hold Plca for 


; 4 the 


Ch. 3. Laws of England. 243 


the Levying of a Fine. [But ſee the 34 & 35 H. 8. chat. 22. Con- 
cerning Fines in Towns Corporate. | 


By the 34& 35 H.8. chap: 26. Fines may be Lecied in Wales. 
By the 37 H.8. chap. 19. [» the County Palatine of Lancaſter. By 
the 2 Ed. 6. chap. 28. In the County Palatine of Cheſter. By the 
43 Eliz. chap. 15. In the City of Cheſter. By the 5 Eliz. chap. 27, 
Fines may be Leoied in the County Palatine of Durham. 


But Fines in theſe Countics muſt be of Lands lying in theſe 
Counties. | 8 | 

6. Of the Force and Fett of Fines, 1. With Reſpect to Perſons, 
that are to be Barrd. 2. With Reſpect to Eſtates, that are to be 
Barr'd. 

1. By the © Common Law Fines executed Bound all Strangers, e Weſt. &e. 
and thuſe in Remainder and Reverſion, if Claim was not made with. Part 2. 
in a Year and a Day. But now this is no Bar: For by the 4 H. 7. . 1 
chap. 24. Five Years are allow'd, It Still remains of Force, to work 1 Inſt. 262. 
a Diſcontinuance of the Eſtate of the Cognizor, if it be executed. *;*: . 
[See Book 4. chap. 3. Of a Diſcontinuance.] 2 

The Force und Effect of Fines muſt be learn'd by a careful Per- 
uſal of the Statutes of the 4 H.7, chap. 24. and the 32 H. S. ch. 36. 
From theſe Statutes you may obſerve, That Fines do Bar the Par- 
ties, Privies and Strangers. | | 
- T a Bar is to take away the Entry or Afion of Him that hath 
Right. ä 

The Parties are thoſe that are Named in the Original Writ; or 
thoſe that Levy the Fine, and to whom the Fine is levied. f Now flo. 247.b. 
the Parties are preſently barr'd, tho' they are under DImpedinents, * 18 516, 
[Sec of the Tmpcdiments, infra.) and have no Time given them to 15 
avoid the Fine; except that an 8 Infant is allow'd Time during His 4 1Inſt. 131. a. 
Minority, to Reverſe His Fine, if He hath paſs'd away his Eſtate by 44 . 
it. If he dies in his Infancy, his Heir is not limited to any Time. wet. Ce. 
At full Age He that was the Infant cannot do it, becauſe his In- Py 
fancy muſt be tried by Inſpection of the Judges. If a married Wo- 13. * 
man Under Age (of which the Judges may examine her upon Oath) 
doth Levy a Fine with her Husband of her own Lands, ſhe cannot 
Reverſe it during her Husband's Life; nor after his Death; if ſhe is 
of full Age when he Dies. She can only Reverſe it, if her Huſ- 
band Dies during her Minority. If the Wife cbithout her Husband 
doth levy a Fine of her own Lands, wherein ſhe hath a Fec-ſimple, 
it will be a Bar againſt her and her Heirs, unleſs the Husband avoid 
it during her Life; or after her Death, if He is Tenant by Courte- 
ſy. h [deots and Madmen, if they are Admitted, are barr'd as Par- » 4Rep. 123, 
ties. i Corporations which have in themſelves abſolute Right (not 226,127,128. 
Reſtrain'd by Satte) are alſo barr'd preſently as Parties. [See 30% 847+ 
Of Leaſes, poſt. And IVho may Leoy a Fine, ante. Alſo ſee the i Plowd. 374, 
1 Rich. 3. chap. 7. 4 H.7. chap. 24.) e 

| | To p. 78. 
15 1 Privies 


_ © Vigilantibus, non dormientibus, jura ſulveniunt. 2 Rep. 26. 4 Rep. 10, $2, 
2 Inſt, 690. Coke's Compl. Cop. Sect. 55. | | 
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522. 


m 1 Rep. 8). 


" 3 Rep. 90. 


Privies (Price, Familiaris) ſignify thoſe that are Partakers, or 
that have an Intereſt in any Action or 'Thing with Another, or any 
Relation to Another. * Theſe are either Privies in Eſtate, as Do- 
nor and Donee, Leſſor and Leſſee, Jointenants, &c. or Privies in 
Blood, as the Heir to the Anceſtor, or between Coparceners. For by 
Privies in Blood, Privies in Blood 7zheritable are to be underſtood, 
Privies in Repreſentation, as Executors to Teſtators, Adminiſtrators 
to Inteſtates; Privies in Teuure, as Lord and Tenant, &5c. All which 
may be reduc'd to two General Heads, (viz.) Privies in Deed, and 
Privies in Law. Privies only in Eſtate are not to be underſtood 
here; but Privies in Eftate and Blood, and by Repreſentation. 
I Privies therefore, being Heirs to the Parties, are Bound or Barr'd 
preſently for Ever by a Fine, if they claim the fame Title, that 
their Anceſtors had, that levied the Fine, whether under [mpediments 
or no. For tho' the Iſſue in Tail is under Impediments (as within 
Age, under Coverture, Non Compos Mentis, in Priſon, or beyond 
Sea,) yet ſuch Iſſue in Tail is barr'd. For ſuch Iſſue is out of the 


Saving of the 4 H. 7. chap. 27. 


By the 32 H. 8. chap. 36. (which Expounds the 4 H. 7. chap. 24. 
All Fines levied by any Perſon of full Age of Lands, &c. any wiſe 
Entailed before the ſaid Fine levied, either to the Perſon Lane 
the ſame, or to any of His Anceſtors in Poſleſſion, Remainder, or 
Reverſion, or Uſe, ſhall immediately after the Fine Levied, Engroſ- 
ſed, and Proclamations ade, be a ſufficient Bar againſt Him, and 
His Heirs claiming only by ſuch Email; and againſt all others 
claiming to their Uſe, or to the Uſe of any Heirs of their Bodies. 


You ſee (from this Statute) that if the Cognizor is of full Age, 
He is concluded; and that if the Iſſue in Tail claims as Heir, by 
Force of the Eſtate-Tail, he is alſo after the Proclamations pre- 
ſently barr'd. But One that makes his Title as Heir to Auother, and 
not to Him that levied the Fine, is not barr'd by the Fine. 

m If Land is given to the Husband and Wife, and to the Heirs of 
their Two Bodies begotten, and the Husband levieth a Fine with 
Proclamations, and hath Iflue, and Dieth; now this Fine by Force 
of this Statute ſhall Bar the Iflne in Tail, but ſhall not Bind the 
Wife. So that in Reſpect of the One it is a Bar, but in Reſpe& of 
the other it is no Bar. 

n The Iſſue in Tail ſhall be barrd by the Fine, tho' the Tenant 
in Tail was not ſeiſed thereof at the Time of the Fine. For Seiſin 
is not requir'd by the Statute. But the Tenant in Tail muſt be the 
Cognizor, to bar the Iſſue in Tail. 

Tho' Land is Entail'd to one's Anceſtor, and tho the Anceſtor is 
alive, ſo that no Eſtate is deſcended, which may paſs, yet becauſe 
the Statute ſaith, Intailed to the Perſon ſo lepying, or to any of his 
Anceſtors, in the Disjunctive, the Fine with Proclamations doth bar 
the Right, which after the Fine ſhould deſcend to him; not only 
as to himſelf, but as to all the Heirs in 'Tail, tho' He that levied 
the Fine had but a Poſſibility. 


_ -Howbeit (continues the Statute of the 32 I. 8.) if Lands are cou- 
vey d to a Woman in Dower, for Life, or in Tail, within the 11 5 7. 
2 chap. 


— i 
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chap. 20. and She Levy a Fine of the Land, after Her Husband's 

Death, this ſhall not bar the Tſſue in Tail. Alſo a Fine levied by 

Him, who ts reftrain'd by Act of Parliament, is ovoid. Laſtly, This 

Act ſhall not extend to any Fine of Lands, Emailed by the King, 

Letters Patents to a I de to bar the Iſſue in Tail, or to Lands 
Entailed by Ad of Parliament, the Reverſion thereof, at the T ime 

of ſuch Fine levied, being in the King. 


[Sce the 340 35 H.8. chap. 29. And for Expoſition thereof 1 If. 
372. b. 1 Mar. chop. 7. and 21 Fac. 1. chap. 2. For ſtrengthning the 
Eſtates of Subjects againſt the King and his Succeſlors. ] 

Strangers to Fines are thoſe, that arc neither Parties nor Privies. 
Strangers have cither a Preſent or Future Right, or an apparent 
P:yſibility of Right growing afterwards, or a Right to ſomething 
Iſſuing only out of T,ands. 

Strangers having ® Preſent Right, and no Impediment to make e weg. Kc. 
their Claims, are Bound by five Years after Proclamations, if they Fart. 2. 
make not their Claim within that Time. Therefore if 4. purchaſes * 155, 
Lands of B. by Feoffment or Bargain and Sale, and cnrolls the 2 Ing. 516. 
ſame; and afterwards perceiving that B. hath but a defeaſible Ti- 3 Rep. 79. 
tle, and that C. hath Right to it; A. levies a Fine with Proclama- 
tions to a Stranger, or taketh a Fine from Another with Procla ma- 
tions, to the Intent to bar the Right of C. this Fine ſo levied ſhall 
bind all Strangers, that do not purſue their Right by Action or En- 
try within Five Years. The Levying the Fine is Lawful; for C. 
might Enter or Bring his Action within the Time appointed by the 
Statute. But thoſe that have a Preſent Right, and are under Impedi- 
ment to make their Claim, as Infants, Feme Coverts, (other than 
ſuch as are Parties) Perſons of unſound Mind, Perſons in Priſon, or out 
of the Realm, theſe and their Heirs have five Years Time, to purſue 
their Right, after theſe Impediments are removed, 1. e. Infants after 
their firſt coming to full Age, Feme Coverts after the Death of their 
Husbands, Perſons of unſound Mind after the Recovery of their Wits, 

Perſons in Priſon after their Enlargement, Perſons out of the Realm 
after their Return from beyond Sea. P For it is to be Obſerved, „ Rep. 8), 
that the Savings in the Statute of the 4 H. 7. chap. 24. extend only 91. 
to Strangers to the Fine, and not to Parties or Privies. | See the 
1 Rich. 2. chap. 7. And the 4 H. 7. chap. 24. infra.) A But an [a- iluſt. 2464. 
fant muſt claim within the five Years, it the five Years, for making 
a Claim aſter a Fine, began in the Time of his Anceſtor. © If a Feme * 7 Rep. 8. 
Covert (as a Feme Sole) levies a Fine by her ſelf, of Land whereof '? NP: 43. 
ſhe is ſeis'd in Fee; this ſhall bar her and her Heirs, if her Husband 
doth not Enter and avoid it. If a ſingle Woman, having preſent * Plowd.z66. 
Right, takes a Husband, who ſuffereth five Years to incur, ſhe is 
barr'd for Ever; becauſe it was her Folly, to marry ſuch a Husband. 
tIf a Feme Covert Dies while ſhe is Covert, being no Party to the « : lnſt. 519, 
Fine, [See the 32 H. 8. chap. 28. as to Fines, Cc. by the Husband 320. 
only of the Inheritance or Freehold of the Wife, Tit. Leaſes, infra. 
or Nom Compos Dies while Non Campos, or a Perſon in Priſon Dies 
while he is in Priſon, or beyond Sea at the Time of the Fine le- 
vied never Return, the Heir is limited to no Time. Civil, Cor pora- 
tions, as Mayor and Commonalty, 6c. being diſſeiſed, are barr'd by 
Fine and Non-claim, and five Years paſs d after Proclamations. 
u But 
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"11Rep.78. u But Biſhops, Dean and Chapter, Prebendary, Parſon, Vicar, Ma- 
{ter and Fellows of a College, which are Reſtrained by Statutes to 
Alienate their Lands, cannot be barrd by Fine and Non-claim ; 
for if they are prohibited, to bar their Right by Conveyances; it 
would have been to no Purpoſe, if Power is left them by their Per- 
miſſion, or Sufferance or Non- claim upon a Fine, to bar it. 
x Weſt.:&c. I hoſe that have no Preſent, but a * Future Right, upon a Prece- 
* N dent Cauſe, and whoſe Right and Title cometh to them after the 
ect 186. | . f 
2 Rep. 93. Proclamations, ſuch Strangers to Fines being Void of Impediments, 
9 Rep. 105. ha ve five Years after the coming of ſuch Rights, to enter and make 
10 Rep. 5% their Claim. [See 1 Rich. 3. chap. 7. 4 H. 7. chap. 24.] As in the 
Caſes of a Remainder or Reverſion hereafter to be mention'd. But 
if theſe have Impediments, they ſhall have five Years too after the 
Impediments remov'd, before their Laches ſhall be prejudicial to 
them. Therefore if a Wife does ſurceaſe her Time, and five Years 
paſs after the Death of the Husband upon a Fine levied of her In- 
heritance or Freehold, ſhe is barr'd of her Right, and cannot Enter 
by Force of the Statute of the 32 H. 8. chap. 28. 
'Fhoſe that have neither Preſent nor Future Right, but only a 
x Weſt, Ke. Y Poſ/ibility at the Time of Levying the Fine, or whoſe Right 
beg 33. groweth either entirely after the Proclamations, or partly before and 
10 Rep. 49, partly after, may Enter and Claim when they pleaſe. As if the 
50. Husband doth Levy a Fine of his Lands, whereof his Wife is Dow- 
able, and Dies, and then five Years paſs, (5c. yet the Wife is not 
barr'd of her Dower, For before his Death, the Wife had only a 
Poſſibility of Dower, and not a Title to it. 
Thoſe that have neither Preſent nor Future Right, nor Poſſibility 
of Right to the Lands, (5c. in the Fine, at the Time of Levying it, 
* Weſt. Ke. but a Right to ſomething * Iuing out of the ſame, as Rent, Com- 
7 19% mon, a Way, Oc. are not Bound at all. For the Fine extendeth on- 
5 Rep. 124. ly to ſecure the Right or Title of the Eſtate, but does not bind 
the Profits to be taken out of the Eſtate. 
2. Of the Eſtates that may be Barr'd by Fine. 
We have endeavourd already to ſhew the Law concerning Per- 
ſons, that have Preſent and Future Rights to Eſtates. We go on and 
+ 5 Rep. 124. ſay in General, "That the Intereſt in f Eſtates which may be barr'd 
9B. 195- by Fine, are either Intereſts by Common Law or by Cuſtom, as Co- 
Compl. Cop. Ppyholds; whether they are in Fee-ſimple, Fee-tail, for Life, or 
9. 55. Years, Remainders or Reverſions. The Intereſts alſo and Eſtates 
by Statute-Merchant, Statute-Staple, or Elegit, the Eſtates of Exc- 
cutors that hold Lands until Debts or Legacies are paid, may be 
barr'd. But more particularly, 


xPlowd. 353 2 If I have a Fee, ſimple and am diſſeiſed, and the Diſſeiſor doth le- 

* 79. vy a Fine with Proclamations, and I do not Claim within five Years 
after, I and my Heirs (Allowance being made for Impediments) are 

2 3 Rep. 79. barr'd for Ever. If I purchaſe a * Bad Title in Fee-ſimple, a Fine 

6 Rep. 105. with Proclamations will bar him that hath Right, if he doth not 
purſue his Right within five Years, as before Obſerved. 

„Ind. 37a. b If Tenant in Tail doth levy a Fine with Proclamations, accord- 


« 11nſt. 298 4. ing to the 4 H. 7. chap. 24. and 32 H. 8. chap. 36. this is a Bar to 
* the Eſtate-tail, and the Iſſue in Tail, as aforeſaid. And if Tenant 


9 Rep. 105. in Tail is e diſſeiſed, or hath Right of Action, and the Tenant of . 
Net. ere. the Land doth Levy a Fine with Proclamations, and five Years 


86, 187. 2 | paſs 


Ch. 3. Laws of England. 5 


paſs, the Right of the Eſtate- tail, or Iſſue in Tail, is barr'd; and 
he muſt ſuffer for the Negligence of his Anceſtor, that was the firſt 
that had Right. So the Donor may be barr d, if the Tenant in Tail 
Dies without Iſſue. The like of the Laches of him in Remainder 
or Reverſion; for it barreth him and his Heirs. But if 'Tenant in 
Tail makes a Feoffment, and the Feoffee Levicth a Fine with Pro- 
clamation, the Iſlue in Tail after the Death of the Father, ſhall 
have five Years; for he is the firſt, to whom the Right doth Accruc 
after the Fine Levied. 

4 It Tenant for Lyfe by Covin levieth a Fine with Proclamations, 43 Rep. 71. 
and five Years paſs in his Life, yet the Leſſor ſhall have five Years 79. 
to make his Claim after the Death of the Tenant or Leſſec, not- 
withſtanding the Forfeiture. And if Tenant for Life makes a © Feoff- z Rep. 19. 
ment in Fee, and the Feoffee levieth a Fine with Proclamations, it 1 Veotr- 241. 
ſhall not bind the Leſſor ; but He ſhall have five Years after the? Nep. 103. 
Death of the Tenant for Life: But upon a Diſſeiſin of Tenant 
for Life, and Fine levied, the Leſſor and Leſſee have but five Years 
after the Fine. For the Diſſeiſor comes in openly, and without the 
Conſent of the Leſſee. But Ogre, For the Leſſor ſeems to be 
within the Second Saving of the Statute of the 4 H. 7. Saving to 
all Perſons ſuch Actions, &c. as ſhall come after the Fine levied, 
&c. FO therefore He ſhall have five Years after the Action ac- 
crueth. | | | 

f Leſſee for Zears, at Vill, Tenant by Copy of Court-Roll, who * 3 Rep. 77, 
pretend no Title to the Inheritance, but intend the Diſinheriſons of 4 5 
their Leſſors or Lords, cannot by Fine bar them of their Inheritance, &hess 
Therefore if they make a Feoffment by 4fſent and Covin, that a Compl. Cop. 
Fine may be levied, it is the rather void. 8 But it is ſaid, That 1 1 58. 
the Leſſor muſt Claim within five Vears after the Term is ex- 1 Ventr. 241. 

ired. | 

F If a Leaſe is made for Years, and the Leſſor, or Another, before 
h Entry of the Leſſee, doth Levy a Fine with Proclamations, and » 5 Rep. 124. 
the Leſſee docs not make his Claim within five Years, the Leſſee 9 Rep. 105. 
is barr'd of his Intereſt for Ever; and no Relicf is to be had in E- 
quity. For tho' the Leſſee for Years cannot Levy a Fine to a Stranger, 
yet He ſhall be barrd by a Fine with Proclamations by the Tenant 
of the Land, or by One that is in Poſſeſſion of it. If the Leſſee be 
i Quſted, and by it the Leſſor Diſſeiſed, and the Diſſeiſor doth Levy i; Rep. 77, 
a Fine, and hve Years paſs with Proclamations and Non-Claim, 79: 
the Leſſor and Leflee both are barr'd, and ſhall have but five N 157 
Years after the Fine levied; becauſe they are within the firſt Saving Compl. Cop. 
of the Statute, and Have a Preſent Right, Gc. 9 55- 

So if One enters upon, and puts out a Copyholder, and the Diſſeifor 
doth Levy a Fine of the Lands, and the Copyholder ſuffers five 
Years to paſs after the Diſſeiſin and Fine, without making any Claim, 
the Intereſt of the Copyholder, and of His Lord, are hereby barr'd for 
Ever. This is not a Fine Levied by Covin, becauſe the Levying of 
the Fine is lawful, and the Difleiſee may re-enter, or bring his Action 
within five Years, and the Lord muſt needs know of the Diſſeiſin. 
So if a Copyholder makes a Feoftment in Fee, upon Good Conlide- 
ration, and the Feoffee levieth a Fine with Proclamations, and five 
Years paſs, The Lord is barr'd. But if a Copyholder levies a Fine, 

oe and 
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2 Inſt. 517. 


© 2 Inſt, 513 
518. 
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5 Rep. 124. 
9 Rep. 106. 


? 3 Rep. $0, 


and five Years paſs, the Lord is not barr'd, as before obſerv'd ; for, 
the Copyholder having not a Freehold, the Fine is utterly void. 

k He that hath Right of a Remainder or Reverſion Expectant up- 
on an Eſtate of Freehold, hath five Years allowed after the Re- 
mainder or Reverſion accrueth. So if Tenant for 99 Years, if He 
ſo long lives, levies a Fine and dies, They ſhall have five Years af- 
ter His Death to Avoid the Finc. 

But if One hath a Remainder or Reverſion Depending upon an 
Eſtate for! Zears, and the Termor is Diſſeiſed, and a Fine levied, 
and five Ycars paſs, Oc. They are barr'd. For the Termor might 
preſently have entered, and He in Remainder or Reverfion might 
have had an Aſſiſe for ſuch Diſſeiſin. 

Eſtates by m Statute-Merchaut, Statute-Staple and Filegit may be 
barr'd, if they are out of Poſſeiſion, and a Fine is jevies Oc. and 
five Years paſs without Claim. 

A Fine with Proclamations, and five Years paſs'd, &'c. doth Bar 
the Lord in u Autient Demeſne of His Writ of Deceit. And like- 
wiſe a Writ of Error is barr'd thereby. But Quere, For the Fine 
was Coram non Fudice; and the Lord claimeth not the Lands, but 
His Ancient Seigniory. But theſe Fines make a Diſcontinuance, if 
they do not Bar by the Statute of Non-Claim. 

Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 
or Reverlion, which is not ® Deveſted, and put to a Right. For He 
who Hath the Eſtate or Intereſt in Him cannot be put to His Action, 
Entry or Claim; becauſe He hath that already, which the Action, 
Entry or Claim would give Him. And therefore, if one doth Lev 
a Fine of my Land, while I am in Poſſeſſion of it, this Fine will not 
Hurt me. For if I make a Leaſe for Years of my Land, rendering 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 
Years payeth His Rent to me Duly, I am not barr'd of my Reverſion; 
becauſe I was always in Poſſeſſion, and not put to Right only. So if 
there is Tenant in Tail, Remainder in Tail, or 'Tenant for Life, Re- 
mainder for Life, and the firſt Tenant in Tail, or the firſt Tenant 
for Life, doth Bargain and Sell the Land by Deed Indented and In- 
roll'd, and after doth Levy a Fine to the Bargainee; in theſe Caſes 
the Remainders are not Bound, though the five Years paſs without 
Claim. For the Law adjudges Them always in Poſſeſſion. 

P A Fine levicd to Deceive Creditors or Purchaſors, ſhall not Bar 
them, but ſhall be Void as to 'Them, as well as any other Fraudulent 
Conveyance. [See 13 FEliz, chop. 5. 27 Elis. 4. 


By the 4 H. 7. chap. 24. The Fine after the Ingroſſing it, and Pro- 
clamations made, ſhall conclude as well Privies as Strangers tg the 
ſame ; except (as to Strangers) Perſons under Age, Nomen Couert, 
Perſons in Priſon, or out of the Realm, or not of Sound Mind, bc- 
ins not Parties to the Fine. And Saving to every Perſon and their 
Heirs, other than Parties, (which muſt be Strangers) ſuch' Right, 
Claim, Intereſt, as they have at the Time of the Fine Ingrofſed, ſo 
that they purſue their Title or Intereſt by Way of Action or Enmry 
eithin Five Tears aſter Proclamations made. And alſo ſaving to al! 
Perſons ſuch Intereſt in the Lands, &c. as ſhall come to Them after 
the Fine Tngrofſed, and Proclamations made, by Force of any Cauſe 
or Matter had before the Fine levied; ſo that They, or Their Heirs 
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purſue their Right, cvithin five Tears next after ſuch Right or In- 
tereſt does accrue; or within Five Tears after the before-mentioned 
Tmpediments of Infancy, Covertnre, &c. are Removed. Otherciſe 
They are Concluded, as if they had been Parties or Privies to the 
ſaid Fines. Laſtly, Saving to every Perſon, not Party nor Privy 
to the [aid Fine, their Exception to Avoid the ſaid Fine, by Reaſon, 
that Thoſe which were Parties had Nothing in the Lands compris 
ſed in the ſaid Fine. [See the 32 H. S. chap. 36. ante. 


All the Savings in this Act Relate to 1 Strangers only as to their « ; Rep. 87 
Preſent or Future Right. 
Infancy, Coverture, Cc. of the r Heir in Tail gives no Claim to * 3 Rep. 87, 
Him, inaſmuch as He is Privy. 91. 
The Saving to avoid the Fine, ' Becauſe the Parties had Nothing “; Rep. oo. 
in the Lands Relates alſo only to Strangers, or to every Perſon * Lütt. 523. 
not Party or Privy, | 
The 4 H. 7. chap. 24. recites almoſt the 1 R. 3. chap. +. proba- 
bly 9 the Laws of Rich. 3. to be Invalid. [Sce 1 Rich. 3. 
chap. 7. 
See the 5 H. 4. chup. 14. 23 Elig. chap. 3. For the Iurblment of 
Fines, Vc. | 
1. A Fine may be 4ooided, 1. By the Death of All, or Some of 
the Parties, before the King's Silver is enter d. 2. For Deceit or 
Covin in Procuring it. 3. For ſome Notorious Error in the Proceed- 
ings. A ſmall Error will not Avoid it. [See 23 Eig. chap. 3. 106 
11 . z. chap. 14.] 4. By Claim, Entry, or Aion of Him that 
hath Right to the Land, if he Claims, Oc. in due Time. [See the 
21 Fac. 1. chap, 16. 4 & 5 Ann. chap. 16] 5. By Plea, That Nei- 
ther of the Parties had any Thing at the Time of Levying the Fine 
in the Eſtate; and then One muſt ſhew, in whom the Eſtate was 
veſted. 'This is allow'd only to Strangers to the Fine, not to Parties 
or Privies. [See the 27 Ed. 1. and the Expoſition thereof, 2 If. 5 21, 
Oc. and the 4 H. 7. chap. 24. ſupra.] 
3. Of a Common Recovery, . . 
Therefore, 1. hat is a Common Recovery. 2. Who may (Per 
a Common Recovery. 3. Of what Things. 4. Before whom. 
5. What is the Forte and Effect of a Recovery. 6. How Falfified 
or Avoided. - 1 15 
i. At Common Recovery (Recuperatio) is a Feigned and Formal . inſt. 153.4. 
Suit and Judgment, upon a Real Action brought in the Common Hot; Symd- 
Pleas Court, by One, againſt Another that is ſeiſed of the Freehold, ries, Sect. 1. 
to Deſtroy Eſtates in Tail, Remainders and Reverſions, and to Bar | 
the former Owners thereof. * It is a PFeigr'd Suit, and is now by * 5 Rep. 40, 
Uſage and Cuſtom become a Common Conveyance and Aſſurance <p 
of Lands; which the Judges will not ſuffer to be Impeach'd or Que- 42 Wh 
ſtion'd, becauſe ſo many Men's Titles to their Eſtates do depend 
upon it. Feign'd Recoveries as well as Fines, were Contriv'd 'and 
Allow'd, when Eſtates-tail became to be Inconvenient. For an E- 
ſtate in Tail might poſſibly laſt for _ [Sce Of Eſtates in Tail, 
| | K ante, 


” > 2 


| 4 * * anti. 4 ** — 8 i 


a Communis error facit jus. Dr. & Stud, Dial. 1. chap. 20. 4 Ioft. 240. 

Semper in fictioue juris. ſubſiſtit equitas. 10 Rep. 40. 11 Rep. 51. 1 Inſt, x 30. a. 

Fictiojuris inique operatur alieui damnum aut mjuriam. 3 Rep. 36. 

Neceſſitas vintit legem. . Quod neceſſarium eſt licitum eſt. 3 Rep. qo. 10 Rep. 6c, 
| Necefſuas eft lex temporis. 8 Rep. 69. | | 


ts 


_ 


250 An Inſtitute of the Book II. 
ante, chap. 1.) A True Recovery is an Actual and Real Recovery 
of any Thing, injuriouſly taken away or detained, or the Value 
thereof, by Judgment in the Ordinary Courſe. 

There muſt be Three Perſons at leaſt, to make a Common or 
feign'd Recovery, (viz.) A Recoveror, a Recoveree, and a Fouches. 
The Recoveror is the Plaintiff or Demandant, that brings the Writ of 
Eutry for Diſſeiſin, &c. The Recoveree is the Defendant or Te- 
nant of the Land, G&c. againſt whom the Writ is brought. He muſt 

* 11oft.101.b, be perfect Tenant of the Freehold. * The Youchee is He, whom the 

Wo Defendant or Tenant voucheth (2 Focando) or Calls to Warranty 

of the Land in Demand, either to defend the Right, or to Yield 

Him other Lands in Value, according to a ſuppoſed Agreement. 

Now to ſuffer a Common Recovery, The Tenant of the Freehold 
br. & stud. Y agrees with the Demandant (ſome Friend) that He ſhall. bring 

Dig % His Action Real againſt Him, as tho' He the Demandant had Good 

"=P: 20. Right to the Land, and the Tenant no Right of Entry to the fame, 

but after a Diſſeiſin, which a Stranger had unjuſtly made; whereas 

indeed the Demandant never had Poſſeſſion thereof, nor the Stranger. 

'The Tenant appearing to the Writ Vouches or Calls to Warranty 

A. B. perhaps the Crier of the Court, who is call'd the Commor: 

Pouchee, and is ſuppoſed to warrant the Title. This Vouchec ſhall 

appear, as tho' He would defend the Title, and the Demandant ſhall 
declare againſt Him; and thereupon He prays a Day to make His 

Defence. But after the Day given by the Court, the Plaintiff or De- 

mandant ſhall have Judgment, to Recover the Land againſt the 

Defendant, or Tenant in Tail, and He to recover in Value againſt 
the Common Vouchee. [Note, The common Vouchee does not 

pray a Day, but a general Imparlance, without any Time fixed ; 
by which he obliges himfelf to continue in Court, till the Plea be 
farther adjourned. 27lv. 211.] But this Recovery in Value is only 

Imaginary, becauſe the Common Vouchee hath no Lands, to ren- 

der in Value; yet it is taken for a Bar of the Tail for Ever; and is 

10 Rep. 37, Juſtified to be Good in Conſcience as well as Law (2 notwithſtand- 

38, 39, 40. ing the Statute of Veſim. 2. chap. 1. wherein it is provided, That 

3 Inſt. 224.4. the Will of the Giver ſhall henceforth be Obſerved) and this, whe- 

ther the Recovery be upon Good Title or not. But it is ſaid, 

That a common Recovery is not contrary to that Act, nor to the 

| Intent of the Donor. [See the 7 H. S. chap. 4.] ring 
loft 102.a; A Feigned Recovery is either with a Single Voucher, as before 

37 b. ſhewn; or with a Double Voucher, where the Tenant voucheth 

FT One, who Voucheth over the Common Vouchee. And this is the 
moſt Common and fafeſt Way. Yet there may be more 

Vouchees, or more , Vouchers over, where three or more are 
vouched. But the laſt is always the Common Vouchee, who. is 
Worth Nothing. | 

MWote, That one may be a Vouchee and Voucher; as he is Call d 
upen and then as He Calleth upon Another. 

The Common Recovery with Sigle Voucher is to Bar the Tenant 

z Rep. 5. in Fail, and his Heirs, only of ſuch Eſtate- tail which is in his b Poſ- 

3 ſeſlom (not where he is put ta a Right) with the Remainder Depen- 

1%. dent upon. the- ſame, and the Reverſion Ex , which others 

Skin. 63 have; and of all Leafes and Incumbrances derived out of fuch 
| Remainder or Reverſion. The Common Recovery with Double 

Vaucher is ta Bar the firſt Voucher and his Heirs, of every ſuch Eſtate 

; 5 0 7 | as 
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as at any Time was in Him, or any of His Anceſtors, whoſe Heir 
He is of ſuch Eſtate; and all others of ſuch Right to Remainder 
or Reverſion, as was at any Time Dependent or Expectant upon 
the ſame; and of all Leaſes and Incumbrances deriv'd out of them; 
and it will alſo be a Bar of ſuch Eſtate, whereof the Tenant was 
then ſeiſed in Reverſion or Remainder, Expectant or Dependent 
upon the fame. . 

In a Recovery with Single Voucher, the Præcipe or Mrit of Fn- 
try muſt be brought againſt the 'Tenant in Tail in Poſſeſſion, and He 
to Vouch the Common Vouchee. But in a Recovery with Double 
Voucher, you muſt either by Fine, Feoftment, Bargain and Sale En- 
roll'd, or Leaſe and Releaſe, make a Tenant of the Frechold of 
the Land demanded; and then bring the Writ againſt that Tenant, 
as the Conuſce, Feoftee, Bargainee, Oc. and He to vouch the Te- 
nant in Tail, and He the Common Vouchee; who pleads, and after 
makes Default. And then Judgment is given for the Demandant 
againſt the 'Tenant, and for the Tenant to recover in Value againſt 
the firſt Vouchec, and he to Recover in Value of the Second (or 
Common) Vouchee. In like Manner it is in a Treble Voucher, (5c. 

2. N ho ina ſuffer a Common Recovery? 


© Thoſe may be Recoverors, Recoverees and Youchees, that may wed. Ke. 
be Cognizors or Cognizees in Fines. [See who may Levy or Take Sed. 1. 


by Fine, ſupra. And ſee the 34 & 35 H.8. chap. 20. 14 Elis. 
chap. 8. infra. | 


An d Ihfant, appearing by Guardian, cannot ſuffer a Common 1 Rep. 33: 


Recovery. But it He obtains a Privy Seal for that Purpoſe, he 
himſelf is allow'd to ſuffer a Recovery. A Feme Covert with her 
Husband is bound by a Recovery ; but as in a Fine, ſhe ought to 
be examined. (O.) A Mortgagee cannot bind the Mortgagor ; 
for He may enter for the Condition broken. 


A Stronger is not barr'd by a Recovery, or by Non-claim as in * 3 


a Fine. 

A Recovery ſuffered by Tenant for Life is good, if he in the next 
Remainder aſſents to it. But if Tenant for Life ſuffers a Common 
Recovery by Conſent and Covin, between the Tenant for Life and 
the Recoveror, this is a Forfeiture of his Eſtate; and He in the 
Reverſion may preſently Enter. [Sce the 14 Eliz. chap. S. infra.] 
"Tenant for Tears cannot ſufter a Recovery, for He is not Tenant 
of a Frechold. 

3. Of what Things? 


Hob. 196. 
3 Cro. 307. 


Rep. 5. 


A Common Recovery may be had of ſuch f Things (for the moſt * Weſt. &e. 


Part) as may paſs by a Fine. An * Uſe may be raiſed upon a Reco-? 


A. 4, 3. 
1 Rep. 15. 


very, as well as upon a Fine. [See Of Indentures to lead the Uſes 5 Rep. 40, 


of Fines and Recoveries, infra. But neither Fine or Recovery can 4. 


deſtroy an Eſtate Executory, which depends upon Contingencies; 
becauſe it is uncertain, whether there will ever be ſuch an Eſtate 
in Being, for the Fine to work upon; for that is not like to an E- 
ſtate in Remainder, becauſe a Remainder is an Eſtate veſted. 

4. Before whom ? 


Common Recoveries muſt be ſiffered in the Court of Commen” 


Pleas by the Tenants and Vouchees Perſonally in Court, or by A- 
tornies. But ſometimes by an Attorney in the Conntry upon a De- 
dimns Poteftatem, or Commiſſion out of Chancery. 
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41. | 
1 Inſt. 224. a. 


8 Recoveries may be had in a Court-Baron by Caſſom. But others 
ſay without Cuſtom, when by Uſage Copyhold Lands have been 
Entailed. | 


By the 34 & 35 H.8. chap. 16. Recoveries may be ſuffer d at the 
Aſſizes and Great Seſſions in Wales. DEE, 

By the 27 Eliz. chap. 9. Recoveries may be ſuffered in the Coun- 
ties Palatine of Lancaſter, Cheſter, and Durham. 

[See the 34 & 35 H. 8. chap. 22. 


5. The Force and Effect of a Recovery is, to cut off Eſtates-tail; 
Remainders and Reverſions, and h all Leaſes and Incumbrances De- 
rived out of Remainders and Reverſions, that one may Sell, Give or 
Bequeath the Eſtate in Fee, or in what Manner he pleaſes. i For the 
Recompenſe adjudged over ſhal} go in Succeſſion of the Eſtate, as 
the Land loſt ſhould have done. And then it would not be Reaſon- 
able, to allow the Heir, (5c. Liberty to have the Land, and the Re- 
compenſe in Value. Therefore he loſeth the Land, and muſt truſt 
to the Recompenſe. This ſuppoſed Recompenſe is the Reaſon, why 
a Common Recovery is a Bar to All, that are in Remainder or Re- 
verſion, as well as to the Iflues in Tail. Whereas a Fine bars only 
the Heirs in Tail, but not thoſe in Remainder or Reverſion ; ex- 
cept upon Non-claim in due Time. 

Ak Tenant in Tail cannot be Reſtrain'd by Condition, &c. from 


ſuffering a Recovery. 


A Common Recovery is the beſt Aſſurance (except an Act of 
Parliament) That Purchaſors can Have for their Money. 


By the 34 & 35 H. S. chap. 20. No Recovery had againſt Tenant 
in Tail of the King's Gift (the Remainder or Reverſ1on being 
in the King) ſhall bind the Heirs in Tail; nor the Remain- 
der or Reverſion, which is at the Time of the Recovery in the 
King. . 

[Sec 1 Inſt. 37 2. b. 373. a. 2 Rep. 15, 16. For the Conſtruction 


of this Act upon the Words, (is.) here the Remainder or Re- 
verſion ſhall be in the King.] 


6. 1 A Recovery may be Falſiſied (or proved Falſe) and Avoided. 
1. By Writ of Error; when there is ſome Groſs Error in the Pro- 
ceedings in Matter of Subſtance. As when an Infant or Feme Co- 
vert without her Husband, ſuffers a Recovery. [See the 23 Fliz. 
chap. 3. 16 Car. 2. chap. 9. 16 & 17 Car. 2. chap. 8. But ſee alſo 
the 10 11 V. z. chap. 14. Where no Writ of Error ſhall be brought, 
to reverſe a Common Recovery, after 20 Years. | 2. By Pleading, That 
it was by Covin againſt Tenant for Life, to diſinherit him in Rever- 
ſion ; or that He, againſt whom the Writ is brought, is no Tenant of 
the Freehold by Right or Wrong ; or that he, that hath the Eſtate, is 
ncither Party nor Privy to the Recovery; or where the Recovery is 
had againſt the Husband alone, of the Land to which his Wife hath 
Title of Dower ; or becauſe Another hath ſome Eſtate in the Thing, 


2 whereof 


— 


6—ͤé)— 


1 Conſenſus rollit errorem. 5 Rep. 36, 40. 1 Inſt, 294. a. 2 Inſt, 123. 


. 
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whereof the Recovery is had, as a Leaſe for Years, G:c. 3. By Mo- 
tion to the Court, and praying a Facat of the Judgment. 


m By the 11 Hf. 7. chap. 20. 4 Recovery by Covin ffered by Miſe Fl Rep. 176. 
ſole, or with after-taken Husband, of her Iiſtate in Dower, for Life, Ran. 
or in Tail, jointly twith her Hnsband, or ouly to her (elf, of Lands, 5 Rep. 79 
&c. of the Inheritance or Purchaſe of the Fhusband, or Given to the 1 774 
Husband and ue by the Husband's Anceſtors, &c. ſhall be void; * 
and He that hath Right may Enter after her Deceaſe, | See the 
32 H. S. chap. 28. ] | | 

By the 21 H. 8. chap. 15. n A Termor for Years may Falſify a Int. 46. a. 
Common Recovery, had againſt him in Reverſion, and fball Enjoy . 335* 
his Term againſt the Recoveror according 10. his Leaſe. 11 Rep. 33. 

The Recoveror may have the ſame Remedy by Avowry or Action 
of Debt, for Rents and Services reſerved upon ſuch Leaſe, and duc 
ofter ſuch Recovery, and alſo like Action for Waſte, as the Reco- 
veree had. See the 7 H. 8. chap. 4. | 

No Statute or Execution by Elegit ſhall be avoided by ſuch Feign- 
ed Recovery ; but ſuch Tezants ſhall have like Remedy, to Falſify 
ſuch Recoveries, as Tenant for Fears. 


By ſeveral Statutes Recoveries ſuffered by ® Spiritual Perſons, (5c. 1 wg 43 a. 
of Lands Held in Right of their Churches, Oc. ſha)l not bind their 342.4. 
Succeſſors. See Of Leaſes, infra.] 


By the 14 Eliz. chap. 8. All Recoveries had by Agreement of the 
Parties, or by Covin, againſt Tenant by Curteſy, Tenant in Tail 
after Poſſibility of Iſſue extintt, for Term of Liſe or Lives, &c. 
ſhall be void againſt them in Remainder or Reverſton, and agaiuſt 
their Heirs and Succeſſors. 


This P Statute extendeth not to any Recovery, unleſs it be by A- rep. 15. 
greement or Covin; nor doth it prejudice any one, that ſhall by 3 Rep. 6 61. 
Good Title recover Lands, &c. And if there be Tenant for Life, . 
Remainder in Tail, Remainder or Reverſion in Fee, if Tenant for 
Life be impleaded by Agreement, and Vouch Tenant in Tail, and 
He Vouch over the Common Vouchee, this ſhall Bar the Remain- 
der and Reverſion in Fee, tho' He in Remainder or Reverſion did 
never Aſſent to the Recovery. It was never the Intent of the Act, 
to extend to ſuch a Recovery, in which a Tenant in Tail was 
Vouched. For He hath Power by Comman Recovery, if he were in 
Poſſeſſion, to cut off all Remainders and Reverſions. But if Tenant 
for Life had ſuffer'd the Recovery without the Aſſent of Him in 
Remainder, the Recovery had been void. So if Tenant for Life 
had ſurrender'd to Him in Remainder in Tail, he might have bound 
the Remainder and Reverſion Expectant upon His Eſtate. 

Where the Provi/o of this Act ſpeaketh of an Aſſent of Record 
by Him in Remainder or Reverſion, it muſt be underſtood that ſuch 
Aſſent muſt appear upon the {ame Record. 

[See the 21 Zac. 1. chap. 26. Of Fines and Recoveries made in 
the Name of other Perſons without their Conſent. [See of Flory, 

Book 3. chap. 1.] 
| | 4. 1 I- 
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1 Rep.100 4. 1 Indentures to Lead the Uſes of Feoffments, Fines and Reco- 
a Bak 51. ©eries, are Writings Indented made by the Parties (Before or After 
5 Rep. 26. the Feoffment, Fine or Recovery) to declare the Intent of the Par- 
4 f K. ties, how the Lands are to be ſettled by the Feofſment, Fine or Re- 
| covery. On a Bargain and Sale of Lands no Uſe may be declared; 
but what the Law doth make, (oig.) to the Uſe of the Bargaince ; 
nor upon a Covenant of Uſes, but what is contain'd or Averr'd with- 
in the Deed, Where no Uſes are declared, the Feoffment; Fine or 
Recovery ſhall enure to the Uſe of the Feoffor, Cognizor, &c. But 
if the Conuſee of a Fine levied of Lands doth pay Money to the 
Conuſor at the Time of the Fine levied, and there is no Uſe de- 
clared to lead the Uſe of the Fine, the Law will Conſtrue the Fine 
to be levied of theſe Lands to the Uſe of the Conuſee or of Him 
to whom the Fine is levied. 
r 2 Rep. 57, r The Husband cannot declare the Uſe of the Wife's Land a- 
58. een her Agreement, by Reaſon of the Inconveniences that would 
OW. 


By the 4 & 5 Ann. chap. 16. f. 15. Derlaration of Uſes or Truſts by 
Deed made after the Fines and Recoveries, ſhall he Good in Law : 
notwithſtanding the 29 Car. 2. chap. 3. which requires Writing to 
paſs Eſtates at the very Time of the Conveyance. 


5. Of Covenants to ſtand ſeiſed to Uſes. 1. What is an Jie and 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Uſes Divided? 
3. What Lies require no Execution by the Statute. 
| 1. What is an Uſe, and a Covenant to ſtand ſeiſed to Uſes? 
Rep. 121. An e is a Truſt or Confidence, repoſed in one, that Cæſſay que 
i Inſt. 27a. b. Ie (He to whoſe Uſe) ſhall take the Profits, and that the 'Terre-Te- 
nant ſhall make an Eſtate according to his Directions. This is an 
*311nft.271.b, Uſe at Common Law. But Uſes may be raiſed either by * Tranſ- 
mutation of the Eſtate and Poſſeſſion, as by Feoftment, Fine or Re- 
covery, (Fc. or out of the Eſtate of the Owner of the Land; as by 
Bargain and Sale, by Deed Indented and Inroll'd, or by Covenant 
to ſtand ſeiſed to an Uſe, upon Lawful Conſideration, without 
Tranſmutation of the Eſtate or Poſſeſſion. 
An Uſe cannot be raiſed out of an Uſe. | 
A Covenant to ſtand ſeiſed to Uſes, is when a Man (that hath a 
Wife, Children, Brother or Kindred,) doth by bare Covenant in Wri- 
ting under his Hand and Seal agrce, in Conſideration of Natural 
Love and Affection, Marriage, or other Good Conſideration, That 
for Their or any of Their Proviſion or Preferment, He and his Heirs 
will ſtand ſeifed of Land to their Uſe, either in Fee-ſimple, Fee- 
v:Inft.112.a. tail, or for Life. A Man at Common Law could not, during the 
1 Coverture, limit an Eſtate to His Wife. But now by Deed He may 
chap. 12 Covenant to ſtand Seiſed to Her Uſe, or make other Conveyance to 
Another for the Uſe of His Wife. | 
Alſo a Covenant to ſtand Seiſed to Uſes may be to the Uſe of a 
I Rep 176. * Stranger, but then it muſt be for Money; or other valuable Con- 
e ; ſideration, not for Love and Affection, c. Conſideration of Natural 
erz e Affection only; and Conſideration of Natural Affection and 20 J. will 
raiſc an Uſe to a Son. But Conſideration of 20 J. only, without Na- 
tural Affection, will not raiſe an Uſe without Inrollment. Wy 
"3 is 


Ch. 3. Laws of England. 

This Uſe is Created by the Statute of the 27 JI. 8. chap. 10. 
which Conveycth the Eſtate of the Land, as the Uſe was directed. 
And ſo this Covenant to ſtand Seijed to Uſes is become a Convey- 
ance of the Land ſince the ſaid Statute. This needs not be by Deed 
Indented and inroll'd, as a Bargain and Sale of a Frechold ought to 
be, becauſe that is particularly Required by a Subſcquent Statute, 
as ſhall be ſhewn hereafter. 
If the Party, to whoſe Uſe one Covenanteth to ſtand Seiſed of the 
Land, is not his Wife, or One that he intends to Marry, Child, Un- 
cle, Coulin, or One that his Kinſman intends to Marry, no Uſe will 
ariſe, and ſo no Conveyance. The Law allows in ſuch Caſes the 
Conſideration of Blood and Marriage to raiſe Uſes, as well as Mo- 
ney, and other valuable or profitable Conſideration, when the Uſe is 
to a Stranger. Y But it does not allow any Trifling Conſideration » Plow. $64. 
of Service, Old Acquaintance, c. yet where a Man Conveyeth an 2 Roll. Abr. 
| Eſtate of his Land to others by * Feoffment, Fine, Recovery, or by 4p, 58. 
Feoftment, Fine or Recovery to the Uſe of his Laft Vill, and after- 6 Rep. 15. 
wards. Declares the Uſes in his Laſt Will, He may appoint an Uſe * 
without any Conſideration. * But in a Covenant to ſtand Seiſed, 287. 
or in a Bargain and Sale, there muſt be a Conſideration Expreſſed, Rep: 176. 
or ſpecially Averr'd, where the Conſideration is General, (as for Good 8 
Conſideration, Oc.) tho the Matter fo Averr'd is Traverſable. 

Theſe Covenants to ſtand ſeiſed to Uſes are Grounded upon the 
Statute of the 27 I. 8. chap. 10. as hath been mention'd. For this 
Statute Conveyeth the Pollenon to the Uſe, (7. e.) joins the Uſe and 
Poſſeſſion of the Land together; fo that what Eſtate a Man hath 
in the Uſe, the ſame he hath in the Poſſeſſion. d Many Deceits » ; Rep.r21, 
through Fraud or Fear were invented by Men, by Settling the Poſ- 123, 124. 
ſeſſion in one Man, and the Uſe in Another; or by giving the Poſſeſ- 
ſion of their Lands to Another, and to take the Profits Themſelves; 
inſomuch, that the Poſſeſſion and the Uſe were Divided, which 
open d a Gap for Frauds and many Inconveniencies. A Man knew 
not then againſt whom to bring his Action; the Wife was Defrauded 
of Her Thirds or Dower; Lords of the Fruit and Benefit of their 
Lordfhips, Gc. Therefore to prevent tlieſe and the like Abuſes, 
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By the 27 H. 8. chap. 10. It is provided, That the Uſe and Poſ- 
ſeſſion ſhall be always united, by Declaring, That where any are or 
ſhall be Seiſed of any Lands, &c. to the Uſe or Truſt (for the Sta- 
tute ſpeaks of 'Truſts as well as Uſes) of any Other by Reaſon of any 
Bargais and Sale, (See infra) Feoffment,: Fine, Recovery, Contrctt, 
Agreement, Mill, or otherwiſe, by any Means whatſoever ; Ceſtuy que 
Uſe, or He to whoſe Uſe the Lands are ſettled in Fee-ſumple, Fee-tail, 
for Life, Tears, or Otherwiſe; or He who hath any Uſe in Reverſion 
or Remainder, &c. ſhall be Eſteemed to be in Poſſeſſion of the Land 
to all Intents and Purpoſes. And where one i] ſriſed of Lands to 
the Uſe or Intent, that Another ſhall have an Nearly Rent ont of 
the {ame Lands, Ceſtuy que Uſe, (or He to whoſe Uſe the Rent is 
Granted) ſhall be Deemed in Poſſeſſion thereof, (viz.) of the Rent, 
aud of like Eſtate, as he had in the Uſe. 


elf there are Uſes invented and limited in a New Manner, and Rep. rg, 
not according to the Rules of the Common Law, they are Void by 13% 138 
the Statute. [ Oz. Such Truſts are ſupported by Courts of Equity, 

as not being within the Statute. ] ] a 


— 
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4 Rep. 87, de that had the Uſe before this Statute, had no more than a 
2 Truſt at Common Law, or an Equity to have the Lands; and no 
Remedy for it but by Subpæna in Chancery upon Breach of Truſt. 
But now the Statute gives the Poſſeſſion to the Uſe. And ſo in a Co- 
venant to ſtaud Seiſed to Uſes, the Statute executes the Agreement, 
as the Chancery would have done before, 4nd gives the Land alſo, to 
Thoſe that had Intereſt in the Uſe. 

This is the Reaſon, That in Conveyances you ſet down in the 
Habendum, To whoſe Uſe, that they may have the Poſſeſſion with- 

| out Livery and Seiſin. 
Rep. 126, But © Four Things are Required to the Execution of a Uſe with- 
136. in this Statute, 1. That there be a Perſon ſeiſed. For the Words 
' 1 Rep.122, of the Statute are, Any Perſon Stand or be Seiſed. * But the King, 
127,133, a Corporation, [See 2 Aun. chap. 11.) Lord by Eſcheat, (5c. an 
> Cro. 52.51, Alien, One Attainted, &c. cannot be Enfeoffed or Seiſed to the Uſe | 
40. of Another, nor Tenant in Tail to the Uſe of Himſelf and His Heirs, 
or any Other and His Heirs, or 'Tenant by Curteſy, or in Dower. 
2. That there be a Cuy que Uſe in Being; for the Words of the 
Act are, Stand and be ſeiſed to the Uſe of any Perſon or Perſons. 
[See the 10 11 IV. z. chap. 16.] 3. That there muſt be an Uſe 
in Eſſe, in Poſſeſſion, Remainder or Reverſion. 4. That the E- 
ſtate of the Feoffees, c. out of which the Uſes arife, be veſted or 
Transferr'd to Ceſtuy que Uſe; for the Words of the Act are, Aud 
the Eftate of ſuch Perſon ſeiſed to the Uſe, ſhall be adjudged in 


Ceftuy que Uſe, Cc. If any of theſe Fail, there is no Execution of 
the Uſe within this Statute. : 


2. Uſes are thus Divided. | 

t 1Rep.121, There are s Two Manner of Uſes. 1. In Being, either in Poſſeſ- 
122, 470- ſion, Remainder or Reverſion. 2. In Contingency, which by Poſſi- 
bility may Fall into Poſſeſſion, Remainder or Reverſion. Theſe 
Remain at the Common Law, till they come in Efſe. In every of 
theſe Uſes there muſt be Cunfidence in the Perſon, and Privity in 

Eſtate. a 
Alſo a Uſe is Expreſs or Implied. 1. Expreſs, as when a Feoff- 
ment is made of Land to J. S. and His Heirs, to the Uſe of JF. S. and 
the Heirs of his Body; or when I covenant to ſtand ſeiſed of the Land 
to the Uſe of my Wife for Life, and after to the Uſe of my firſt Son 
on her Body begotten, or to be begotten, and the Heirs of his Body, 
Sc. 2. Implied, when the Uſe is not Declared betwixt the Parties, 
v Roll. Abr. but is left to the Conſtruction of the Law. h As when a Man ſeiſed 
784, 82,789. of Lands makes a Feoffment in Fee, & c. without any Conſideration, 
| and it is not Declared to whoſe Uſe; by Conſtruction of Law it ſhall 
be to the Uſe of the Feoffor, c. But if there is ſuch a Conſidera- 
tion, as the Law requires, then the Law will conſtrue it, to be to the 
Uſe of the Feoffee. So when one Doth Bargain and Sell His Land 
for Money to Another, and no Uſe is Expreſſed in the Deed, the 
Law will conſtrue the Intent of the Parties, to be to the Uſe of the 
Bargaince and His Heirs. [See of Bargain and Sale, poſt.] A Gift 
in Tail ſhall be to the Uſe of the Donee, Leaſe for Life or Years, to 
the Uſe of the Leſſee. If Leflee for Life or Years grant over their 
Eſtate without their Expreſſing to whoſe Uſe, it ſhall be to the Uſe 
of the Grantces ; for there is an Implied Conſideration, as to pay the 


3 | Rent 
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Rent to him in Reverſion, to be Subject to Forfeitures, and to be 

puniſh'd for Waſte. 
3. What Uſes require no Execution by the Statute ? | 
There are Uſes, that need no Execution, by the Statute of the 

27 H. 8. chap. 10. As when a Man doth Convey Lands to J. S. and 

His Heirs, to the Uſe of J. S. and His Heirs. And when Lands are 

Conveyd to others in 'I ruſt after this or the like Manner (#1z.) 

i That the Feoffces ſhall take the Profits, and deliver them to the » crompt. 

Feoffor and his Heirs. Such a Truſt is not Executed by the Statute, Jur. 48. 

but remains as before at Common I aw; and is Determinable in 

Equity in the Court of Chancery. * Alſo Leaſes for Years of Dye 369. 

Lands in Uſe (which Leaſes Had their Being before, and arc Grant- Crowpr. Jur. 

ed over in Uſe and Truſt) are not executed by the Statute. And 

Therefore if a Leſſee for Years of Lands Aſſigns over His Eſtate to 

A. and B. and their Aſſigns, To the Uſe of the Grantor and His 

Wife, all the Eſtate is in 4. and B. and the Grantor hath nothing 

but a Uſe, for which He Hath His Remedy in Chancery only. And 

yet if a Feoffment be made to the Uſe of A. and B. and his Aſ- 

ſigns, for Years, this Uſe is executed by the Statute ; becauſe the 

Leaſe had not its Being before ; and becauſe the Words of the Sta- 

tute are, F any ſhall ſtand or be ſeiſed of any Lands; whereas the 

Leſſee for Years of Lands that had there Being before, was poſſe/- 

ſed only of his Term, and not ſeiſed of any Freehold. So there 

ſill remains an Uſe of ! Goods and Chatrels Perſonal, which is pro- Crompt 45, 
rly call'd a Chancery Truſt and Confidence. For One may till ** 

. ſuch Things in Truſt, and to the Uſe of Another. Here ſtill 

the Uſe and Poſſeſſion are Divided, becauſe not united by the Sta- 

tute. Thus if an Obligation or Statute-Merchant or Staple be made 

to A. to the Uſe of B. This is a Truſt of the ſame Nature. And 

if 4. Releaſeth the Obligation, Gc. without the Conſent of B. or 

gets the Money into his own Hands, B. ſhall have Relief in the 

Chancery. And Note alſo, when there are other Truſts and Con- 

fidences of Lands, that arc not executed by the Statute, or of Chat- 

tels Real or Perſonal, and the Truſtee proves Falſe, or Delays to 

Execute the Truſt, the Party grieved muſt have his Remedy in 

Equity in the Court of Chancery ; for there is no Remedy at Com- 


By the 3 H. 7. chap. 4. All Deeds of Gift of Goods and Chattels 
made in Touft to the Uſe of the Grantor, to Defraud Creditors, ſhall 
be goid. [See the 31 Eliz. chap. 5. 27 Eliz. chap. 4.] 

By the 29 Car. 2. chap. 3. All Declarations and Creations of 
Truſt of Lands or Hereditaments muſt be in Mriting Signed by the 
Party, or By his Laſt IWill in Mritiug, or elſe void; Except Truſts 
ariſing by Implication of Law ; [Sec 2 Feutr. 36 1. ] and Trangferr'd 
or Extinguiſhed by Att of Law; which ſhall be of the ſame Effect, 
7 if Sag Statute had not been made. | See 4 & 5 Anna, chap. 16. 
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Alſo all Grants and Aſſignments of Truft ſhall be in Ihriting, 
Signed by the Party Granting or Aliguing by ſuch his Laſt Will, 
or elſe 1 no Effeet. | Sce of Aſſets, chap. 6. Of Execution, Book 4. 
chap. 4. by 


6. A Bargain and Sale is a Real Contract upon valuable Conſi- 
deration, for paſting of Manors, Lands, Tenements or Hereditaments, 
by Deed Indentcd. and Inroll'd within Six Months after the Date of 
it, without Livery and Seiſin or Attornment of Tenants. It is created 
By theſe Words (viz.) Have Bargained and Sold.“ Yet theſo 
Words are not Abſolutely Neceflary; for other Words as Alien, 
Grant, Covenant to ſtand ſeiſed, Gc. upon valuable Conſideration 
may amount to a Bargain and Sale, if it be by Decd Indented and 
Inroll'd, He that Sells is the Pargai nor, and he that buys the Har- 


gaiuce. In this Conveyance there muſt be ſome P Valuable Confide- 


ration Given, or at leaſt {aid to be Given, for the Land; for a Uſe 
cannot be raiſed by any Covenant, Proviſo, or Bargain and Sale 
upon a General Conſideration. And tho' no Money, (5c. was Really 
paid; yet the Bargain and Sale may be Good, becauſe no Averment 
(or Juſtification of the Exception) will lie againſt that which is Ex- 
preſly afirmed in the Deed. 4 A Conſideration expreſſed in the In- 
denture is not Examinable whether 'True or Falſe. However, where 
Money, (5c. is really Given, tho' it is not Expreſſed in the Deed, the 
Bargainee may Aver it, and being provd, the Bargain ſhall be 
Good. The Ute muſt be always to the Bargainee upon a Valuable 
Conſideration ; for He cannot ſtand ſeiſed © to the Uſe of Another. 
So that in this Caſe Ufes do continue as at Common Law. [At 
Common Law the Bargaince had only the Uſe, but now he has the 
Land. | | | 
my Conveyance is Founded upon the Statute of the 27 H. 8. 
chap. 16. For after the Statute of the 27 H. 8. chap. 10. For Tranſ- 


ferring Uſes into Poſſtſſion, had Allow'd, That if a Man by His 


Deed had Bargained and Sold for Valuable Conſideration any Lands, 
c. of any Eſtate of Inheritance, Freehold, or for Years (as before 


explained) the ſame had been well executed by the ſaid Act. But 


Now it is Provided By that Act, (vis. ) | 


By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe of the In- 
heritance or Freehold zzuff be by Decd Indented, and Inroll'd crit hin 
Six Months after the Date therein ſome Court of Record at Welt- 
minſter, or iu the County where the Land lieth, before the Cuſtos Ro- 
tulorum, Two Fuſtices of the Peace, aud the Clerk of the Peace; or 
Two of Them, whereof the Clerk of the Peace to be One ; who ought 
to Inroll Them in Parchment, and Deliver them to the Cuſtos Ro- 
tulorum «within one Tear after. 

This Act ſhall not Extend to Lands, &c. in Corporations or Bo- 
roughs where an Officer or Officers have uſed to Inroll Deeds or 
other Writings, as in London. [See 5 Elis. chap. 26. Concerning 
Inrollments of Bargains and Sales in the Counties Palatine of Lan- 


caſter, Cheſter and Durham, 7 Ann. chap. 18. For the Meſt-Riding 
of the County of Zork.] 


This Statute means the Conveyance of the Inheritance or Free- 
hold to an Uſe by Bargain and Sale Oly. 


I It 


nn. 
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If Lands are Bargained and Sold for Money only, the Decd ought 
to be Inroll'd ; but if for Money and Natural Affection, &c. the * 2 Inſt. 672. 
Eſtate will paſs without Inrollment i Lev. $6, 

© The Inrollment muſt be in Parchment only, for the Strength * 1 Inft. 35 b. 
and Continuance thereof, tho' the Indenture may be either in Parch- * Lal. 573: 
ment or Paper. COINS VVV 

u If the Deed is inroll'd the laſt Day of the Six Months after the « 1 Rep. 1. 
Day of the Date, it is a good Inrollment. If the Deed hath ng : Iaſt. 674. 
Date, the Day of the Delivery is the Day of Date; and the Deed 
may be enroll'd Six Months after the Deliver. 

*The Six Months are to be Computed at twenty eight Days by Ind. 735 b. 
the Month. When a Statute accounteth by the Year, half Year or 2 Iaſt. 674, 
Quarter of a Year, then you muſt Reckon according to the Kalendar. 6 Rep 62 
So a 'Twelve-month (in the Singular Number) includes the whole 2 
Year according to the Kalendar. But Twelve Months, Six Months, 

Gc. (in the Plural Number) ſhall be accounted after Twenty- eight 

Days to every Month, ) except in a Oyare Impedit, where the Law 

reckons by the Kalendar) For the Month by the Common Law is 

but Eight and Twenty Days. [The Three Months limited for 

taking the Oaths by the Statutes, are declared to have been intended 
Kalendar Months. Hat. 13 Geo. 1. chap. 29. See Skin. 314.] 

A Rent may be reſerved out of a Bargain and Sale by Deed “ 1I"ft.144.s. 
Indented and Inroll'd ; for now the Uſe and Poſleſſion paſs together. * ms. 673, 
And ſo out of any Conveyance of Lands and Tenements, tho' a Re 
mainder or Reverſion. See the 27 H. 8. chap. 10. Ante.] | 

Tho after the Delivery and Acknowledgment, the Bargainor or 
the Bargainee dies before Inrollment, yet the Land paſſeth by this 
Act. For a Releaſe of a Stranger to the Bargainee before Inrollment 
is Good. And ſo a Recovery ſuffered againſt the Bargainee before 
Inrollment (the Deed indented being after within Six Months cn- 
roll'd) is Good; for the Bargainee was Tenant of the Freehold at the 
Time of the Recovery. So that if Two Bargains and Sales are made 
of the ſame Lands to Two ſeveral Perſons, and the Laſt Deed is 
firſt inroll'd, and afterwards the Firſt Deed is alſo inroll'd within Six 
Months, the firſt Buyer ſhall have the Land. For when the Deed 
is enroll'd, the Bargaince is ſeiſed of the Land from the Delivery of 
the Deed, and the Inrollment ſhall Relate to it. | 

Z Houſes and Lands in any City, Gr. are Exempted out of this Act, = : luft. 66. 
and are not Enjoin'd to be Inroll'd, tho' they have Power to inroll. = 

[See the Notes and References upon the 27 H. &. chap. 16. 1 Dane, 

Abr. p. 695, 696. and See the 21 Fac: chap. 26, And of Felony; 


Book 3. chap. 1.) | 
There can be no Inrollment of a Deed, Gc. unleſs it be duly and 


lawfully acknowledged. 
| Deeds Inroli'd arc either by Special Cuſtom, as in London; or 
by Common Law; or in purſuance of Sratntes. | 

Every Deed ay be Inroll'd at Common Law for Security; but a 
Bargain and Sale of Freehold Lands uſt be Inroll'd. * If a Deed is . , Int 676 
ſhew'd in Court, or is in Cuſtody of the Court, and by Miſchance | 
the Seal is broken off, the Court ſhall inroll the Deed for the Se- 
Ccurity of the Party. _ 

Tho' a Deed is Inrolld, yet One cannot b Plead the Inrollment . Inf. 22; b. 
thereof, tho it is of Record, And tho' it is Exemplified under the 3 Int. 173. 

| L 1-2 Great Rep. 52,55 


———— 
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= 
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Great Seal, One muſt ſhew forth the Deed itſelf under Seal, and 
not the Exemplification. | But for the Exemplification of the Inroll- 
ment of Letters Patents, See the 3 & 4 Ed. 6. chap. 4. 13 Elis. 
chap. 6. | 

(Seo ” the 23 Eliz. chap. 3. 27 0 9. For the Inroll- 
ment of Fines and Recoveries; the 29 Car. 2. chap. 3. As to the In- 
rollment of Recognizances, 4 & 5 V. & M. chap. 22. as to Pleading 
of Charters, or other Conveyances, Inroll'd, to Any Inquiſition re- 
turn'd into the Crown-Office by Coroners, &c. 2 Ann. chap. 11. 
Concerning Lands veſted in the Corporation for the Bounty of Oneen 
ANN by Deed Inroll'd. 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. 
chap. 35. Coneerning Regiſters of Lands in Zorkſhire. 7 Ann. chap. 
20. In Middleſex. 10 Ann. chap. 11. Concerning Fifty New Churches 
to be built in Londom, &c. 1 Georg. 1. chap. 10. For the Inrollment 
of Deeds whereby Lands, Gc. are given for the 4ugmentation of 
Poor Livings. 1 Georg. 1, chap. 55. 3 Georg. 1. ch. 18. For the In- 
rollment of the Conveyances and Wills of Papiſts, &c. See alſo 
of Evidence, Judgments, Book 4. chap. 4.| 


Note, That a Bargain and Sale of Leaſes for Tears, Goods and 
Chattels Perſonal, are not founded upon the 27 H. 8. chap. 16. or 


any other Statute. They are Good, tho by Deed indented or in- 
inroll'd, and tho' without any Conſideration ; for That in this Caſe 


is not Examinable, when the Sale is acknowledg'd by Deed. [See 


the 29 Car. 2. chap. 3. and of Leaſes, infra. And How Property in 
Geods and Chattels may be Acquired, chap. 6. Poſt. And « A 
on the Caſe, Book 4. chap. 4.) | 

7. Of Grants. 1. What is a Grant, and who may Grant. 2. What 


Things may be Granted, and therein Of Election. 3. Of Attorn- 
ment. | 


1. A © Grant (Conceſſio) is properly of an Incorporeal Thing by 
Deed whereof no Livery and Seiſin can be made. It cannot be b 
Parol, (or Word of Mouth) and therefore Reverſions, Advowſons in 
Groſs, Tithes, Services, Rents, Common in Groſs, &c. muſt paſs 
by Deed; and are ſaid to lie in &rant. The Deed of Incorporeal 
Inheritances doth equal Livery in Corporcal. [See 29 Car. 2. ch. z. 
A Feoffment is always applied to a Corporeal and Immoveable 
Thing. A G#/t is of Larger Extent, and is applied to Things Move- 
able and Immoveable ; yet as to Things Immoveable, when taken 
ſtrictly, it is applied only to Lands and Tenements given in Tail. 
But Gift and Grant are often confounded. [See Of an Eftate in 
Fee-ſunple, chap. 1. ante, where the Word Heirs may ſometimes be 
Omitted in Grants, (Fc. | : 

4 Any Natural Perſon or Corporate Body (not Prohibited by Law, 
as Infants, Women Covert, Monks, Gc.) may be a Grantor. But 
an Infant or Women Covert may be a Grantee. ¶ See who may 
Purchaſe and Convey, ſupra.) | 

He that Granteth is Termed the Grantor, and He to whom the 
Grant is made, is the Grantee. And the Grant is uſually made by 
theſe Words, (viz.) Have Given, Granted and Confirmed, &c. and 


OS 


*11nft301.3 then by Delivery of the Decd the Frechold doth paſs. © Have Giver 


and Granted may amount to g Grant, Feoffment, Gift, Leaſe, Re- 
leaſe, Confirmation, Surrender, (5c, at the Election of the Perth, 
2 | | an 


— 
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and may be pleaded as a Grant or as a Feoffment, Gift, Leaſe, Cc. 
as He plcaſes. bh 1 | 

Regularly theſe Things are Requiſite in every Good Grant. 
1. That there be a Perſon Able to Grant. 2. That there be a Per- 
ſon Capable of the Thing Granted, 3. That there be a Thing 
Grantable. [S-e Of Iucor poreal Eſtates, chap. 2. Supra. ] 4. That it 
be Done by Deed. 5. That there be an Attornment, where Need- 
ful. 6. That there be an Acceptance by the Grantee of the Thing 
Granted, [See of Grants by Biſhops; Oc. Of Leaſes, poſt.) 

2. All Incorporeal Things may be Granted by Deed, as beſore 
ſaid in the Deſcription of a Grant. | 

All Chattcls Perſonal may be Granted or Given f without Deed. 
[For Chattels Real, Sce the 29 Car. 2. chap. 3.] 

Of every Thing Uncertain, which is Given or Granted, the Gran- 
tee has his Election to make it certain. 


8 RULES concerning ELECTIONS. 


Here nothing paſſes to the Feoffee or Grantce before Elec- 
tion made by them, the Election ought to be made in the 
Life of the Parties, | 
But when an Intereſt paſſes immediately to the Feoffee, Donee 
or Grantee, there Election may be made by Them, or their Heirs 
or Executors. | | | 
When One and the fame Thing paſſeth to the Donee or Grantce, 
and the Donee or Grantee hath Election, in what Manner or Degree 
He will take this, there the Intereſt paſſes immediately; and the Par- 
ty, His Heirs or Executors may make Election when they will. 
When Election is Given to ſeveral Perſons, the firſt Election, 
made by any of the Perſons, ſhall ſtand. . 
When an Election is given of Two ſeveral Things, He which is 
the Firſt Agent, or is to do the firſt Act, ſhall have the Election. 
When a Grant is of Things Annual, and which are to have Con— 
tinuance, there the Election Remaineth to the Grantor, where the 
Law gave Him Election, as well after the Day as before. Otherwiſe 
it is when Things are to be performed but Once. 
He that has Election, may often loſe His Election by His Act 
and Wrong. 
[ Sce concerning Elettion, 2 Danvers's Mr. Tit. Ekttion,75 9, &c.] 
3. I ſaid that an Attornmeut might be requiſite in every Good 
Grant, G. 8 | 
Now, An h {:toriament (from Teriing from One to Another) is 
the Agreement of the "Tenant to the Grant of a Seigniory, Rent, or 
of the Donee in Tail or Tenant for Life or Years to the Grant of 
the Remainder or Reverſion. By this the 'Tenant acknowledges His 
New 


. 6 


— 


« 
— 


s Alternativa fetitio non eft audienda. 5 Rep. 40. 

Cujus eſt diviſio, alterius eſt electio. 1 Inſt. 165. b. 

Elefio ſeine! facta non patitur regreſſum. 1 Iaſt. 146. a. 

Quod ſemel placuit in electionibus, amplins diſp/icere non fote”, Ibid, 


f Perkins, 
Tit. Grants, 


57. 
2 Rep. 37. 
1 Inſt. go. b. 


s 2 Rep. 37. 
1 Inſt. 145 «. 


b 1Inſt 309. a. 


ti 


— — 


8 


262 


An Inſtitute of the Book II. 


i 1Inſt. 309. b. 
322. a. 


IInſt. 3 12. b. 
Noy's Max. 
64. 

5 Rep. 81. 


1 Lit. 551, 
&c 


1 Inſt. 309. b. 
310. a. &. 


m 1 Inſt. 
315. & 
®1Inſt.309.b. 
9 1Inft.310.b. 
2 Rep. 93- 
10 Rep. 49- 
PiInſt.310.a. 


q11loſt.312.b. 
313.8. 315. a. 


New Landlord. For otherwiſe, He that buyeth any Lands or Te- 
nements, which are in the Occupation of a Third Perſon, cannot 
get the Poſſeſſion. i It is not neceſſary upon a Fine, becauſe the E- 
ſtate is Transferr'd to the Uſe by the 27 H. 8. chap. 10. Nor where 
a Rent or Reverſion is Granted by Matter of Record; nor where it 
paſſeth by Deviſe. æ And it is never Neceſſary, but where there is 4 
Tenure, Attendance, Reverſion or Remainder, or Payment of 
Rent out of the Land. And therefore if an Annuity, Common, 
cc. be granted for Life, or Years, (5c. the Reverſion may be grant- 
cd without Attornment. 


The End of Attornment is to perfect Grants, and therefore can- 
not be made upon Condition, or for a 'Time. 

Attorament is either Expreſs or Implied. | Expreſs by Words or 
IV riting. By Iords only, as by ſaying, I Attorn to you by Force of 
the ſaid Grant; or I Acknowledge my ſelf Your 'I'enant., By Vri- 
ting endorſed on the Decd, or ſet down in any other Writing, which 
is the ſafeſt Way. And in both Caſes, the Tenant may moreover De- 
liver to the Grantce a Penny, &c. by Way of Acknowledgment, 
that the Witneſſes may better remember it. Japlied by Law, as if 
a Reverſion be Granted to Two by Deed, and the Tenant Attorns 
to one of Them atrcording to the Grant. This Attornment is 
Good, to veſt the Reverſion in Both the Grantees, 

It ought to be made in the m Life-Time of the Grantor and Gran- 
tee. If the Tenant dies, He that hath the Eſtate may Attorn. But 
the Tenant muſt have Knowledge or n Notice of the Grant. When 
it is made, it ſhall have o Relation to the Original Act of the Gran» 
tor, (56. For the Law always regards the Original Act. 

p If a Reverſion is granted for Life, the Remainder in Tail, the 
Remainder in Fee, the Attornment of the Grantee for Life ſhall 
enure to 'Them in Remainder, to veſt the Remainder in Them. 

4 The Attornment of an Infant to a Grant is Good, The Huf 
band muſt Attorn for His Wife, and it will Bind Her. A Man 


that is Deaf and Dumb may Attorn by Signs. But Non Compos 


cannot Attorn. 


Attornment is ſo Neceſſary, That before it be done, the Grantee 
cannot bring an Action or Diſtrain. [See the 32 H. S. chap. 34. and 
for the Expoſition of it, 1 Dzft. 215. a. & b.] But no Attornment 
was ever requiſite to Grants To or By the King. 

The Title of Attornment was a Difficult, and Great Title, with 
its Appendixes by the Writ of Quid Juris clamat, Ouem Redditum 
Reddit, Per One Servitia. But now Attornments are not ſo much 
ia uſe as formerly. For New Expedients are found out by Fines to 
Uſes, by Bargain and Sale, by Leaſe and Releaſe, and by Deeds en- 


roll'd, according to the Statute of the 27 H. 8. chap. 16. And 


By the 4 & 5 Ann. chap. 16. All Grants and Conveyances to be 
made by Fine or Otherwiſe, of any Manors, Rents, Reverſion or 
Remainder, ſhall be Good without any Attornment of the Tenants, 
Provided, That no Tenant ſhall be prejudiced by Payment of Any 
Rents, or for Breach of any Condition for Non-payment of Rent, 

1 


before 


** 


o Cujuſque rei potiſſima pars eſt principium. 10 Rep. 49. 


Ch. 3. Laws of England. 


before Notice Mall be given him of ſuch Grant by the Connſee or 
Crrantee, | 


This Act does not Extend to Executions of Judgments in Eject- 
ment, (5c. but Thoſe Remain as before, as to the Attornment of 
Tenants to him that Gains the Poſſeſſion; for it Relates only to 
Grants and Conveyances. 


RULES concerning GRANTS. 


r Man cannot Grant that which He hath not, nor more than Perkins, 
He hath. Tit, Grants, 
A Right of Entry, or Thing in Action, or Cauſe of Suit or Ti- {6 309 b. 
tle for Condition Broken, cannot be granted over to a Stranger, ' Inſt 214 a. 
[See the 32 Ul. 8. chap. 34. ut ſupra. Alſo of Reverſions, ante, and 263. b. 
of A{Jienments, poſt. $ 
A Bare * Poſſibility of an Intereſt, which is uncertain, is not: 4 Rep 66. 
Grantable. 5 Rep. 34- 
Grants ſhall be Conſtrued according to the Subſtance of the Decd, 
and not According to the u ſtrict Grammatical Senſc. ilnſt. 146. b. 
Conſtruction of Grants ſhall be made according to the * Inten- Iaſt 313. 
tion of the Parties. a. & b. 
The Words of a Grant ſhall be) Tranſpoſed, fo as the Grant » Ilntt.217.b. 
may take Effect. 
Where the Grant is 2 Impoſſible according to the Letter, the Law * 110 ff. 8. b. 
wo make ſuch Conſtruction, as the Gift by Poſſibility may take Rep: 46. 
Effect. | 
All Grants in the Caſe of a Subject ſhall be taken moſt ſtrongly 
againſt Him that made it, and molt Beneficial to the Grantee, [Sce 
of Deeds, ante. | | 
The Incident ſhall paſs by the Grant of the Principal; But not * IInſt. 1 52.4. 
the Principal by the Grant of the Incident. | 
Grants muſt be certain as to the Perſon. For if a Grant be made 
to A. or B. It is void. 
In the Grant of a Thing, > All Things neceſlary for the obtaining » i Ing. 56.4 


of it are included. | 2 Inſt. 309. 
[See the 13 Eliz. chap. 5. 27 Elis. chap. q. Againſt Fraudulent 4 fi fbr. 
Grants, &c. | 8 5 Rep. 12,47. 
11 Rep. 52. 


8. Of Leaſes; and therefore 1. Mhat is a Leaſe ? 2. How many 
Kinds. 3. What Perſons may make Good and Sufficient Leaſes. 
4. How may They be A 

1. hat 


_ 4 * e 1 "IN ; ah. a — = AY 


r Nemo plus juris in alinm transferre poteſt quam ipſe habet. 1 Inſt. $09. b. 
4 Rep. 24. 6 Rep. 57, 68. 8 Rep. 63. | 

0 25 grammatica non vitiat conceſſionem. 9 Rep. 48, 

Falſa orthographia non vitiat couceſſtonem. I bid. 

Ille numerus et ſenſus abbreviationum accipiendus eſt, ut conceſſio non ſit inanis. Ib. 

* Duzlibet conceſſuo fortiſſime contra donatorem intorpretanda eſt. 1 Inſt. 36, a. 
183. a. 5 Rep. 7. 10 Rep. 59. 5 

Acceſſorium non ducit, ſed ſeguitur ſuum Principale. 1 Inſt. 152. a. 

Qꝛtod nou valet in principali, in acceſſorio non valebit. 8 Rep. 78. 
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© 1 Inſt. 43. b. 
Lit. 57. 


à 1 Inſt. 45. b. 
301. b. 


1 Roll. Abr. 
524+ 


Lit. 56. 
1 Inſt. 41. b. 


6 Lit. 59. 
1 Inſt. 50. a. 


5 Rep. 94. 


Lit. 58. 


* Lit. 59,454, 
455,459. 

1 Inſt. 46. b. 

51. b. 270. a. 
& b. 

Noy's Max. 

30. 


1 Iuſt. 47. a. 


1, What is a Leaſe. 

e A Leaſe (from Laiſſer, Dimittere, Vo part with) is a Demiſe 
or Letting of Lands, 'Tenements or Hereditaments unto Another for 
Term of Life or Years, or at Will, upon a Reſerved Rent. In all 
Leaſes there muſt be a Leſſor and Leſſee. He that Demiſes or Lets 
to Farm, is the Leſſor (vulgarly called the Landlord) and He unto 
whom it is Demiſed, or Let, is the Leſſee, commonly call'd the Je- 
nant. The Words to make a Leaſe, are, 4 Demiſe, Grant and To 
Farm let. Other Words, as, Have given, Granted may amount to 
a Leaſe ; but Demiſe, Grant and To Farm Let, are the moſt uſual. 
The Uſe in the Court of Excheguer is to make Leaſes in the King's 
Name by the Word Committimus; © which is Good by the Cuſtom 
of that Court, tho' not Good at Common Law. 

2. How many Kinds of Leaſes? 

There are ſeveral Kinds of Leaſes; as a Leaſe is either by Paro! 
(per Parole, By Word of Mouth only) or by J//riting. [Sce the 
29 Car. 2. chap. 3. poſt.] 

Leaſes alſo are Leaſes for Life, for Mars, or At Will. 

1. Af ZH for Life, is when one Hath Lands and Tenements 
let to Him for Term of His Own Life, or the Life of Another, or 
for the Term both of his own Life, and the Life of Another. There 
muſt be Livery and 8 Seiſin upon a Leaſe for Life, if it is not made 
by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Vertu 
of the Statutes of the 27 H. 8. chap. 10. & 16. It cannot be made 
to commence in h Futuro. For by the Common Law an Eſtate of 
Freehold muſt take Effe& Preſently, either in Remainder or Rever- 
ſion. It muſt always be made in Writing; for it is not good by Pa- 
rol. [See the 29 Car. 2. chap. 3. poſt. | 


By the 8 Ann. chap. 17. An Action of Debt for Rent may be 
brought on a Leaſe for Life, as well as for Tears. 


2. Al Teaſe for Tears is when a Man Demiſeth or Letteth any 
Lands or Tenements to Another, To Have and To Hold for a cer- 
tain Number of Years agreed on Between them. * By Force and 
Vertue of which Leaſe the Leſſee may Euter into the ſaid Tene- 
ments. And tho the Leſſor Dies before the Leſſee Enters, yet the 
Leſſee may Enter; for no Livery of Seiſin is to be given upon a Leaſe 
for Years. The Leſſee may grant over his Term before Entry, as 
hath been ſaid. For before Entry the Leſſee hath Interefſe Termini, 
or an Intereſt in it, and may take a Releaſe of the Rent. Yet the 
Leſſor cannot paſs the Reverſion by the Name of the Reverſion, be- 
fore the Leſſee Enters. If the Leſlce dies before Entry, His Exccutors 
or Adminiſtrators may Enter. But the Leſſee is not in Poſſeſſion, to 
Bring an Action of Treſpaſs, to take a Releaſe to enlarge the Eſtate, 
Sc. till Actual Entry, if the Words of the Leaſe are Demiſe, Grant, 
c. If the Words are Bargain and Sell for Conſideration of Money, He 
is in Pofſeſhon upon Execution of the Deed, To bring Treſpaſs, To 
take a Releaſe, Gc. [By the Statute of Uſes. See Of an Eſtate for 
Years, chap. 1. ante.) Leaſes for Years muſt be made of Lands and 
Tenements, whereunto the Leſſor may come to! Diſtrain; not of In- 
corporeal Inheritances by Common Perſons or Subjects. Vet if a 
Leaſe is made of Them by Deed, it may be good by way of Con- 
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tract to have an Action of Debt, but one cannot Diſtrain by Virtue 
of it. The King may make a Leaſe of Incorporeal Inheritances, 
becauſe He may Diſtrain upon all the other Lands of the Leſſec. 
[Sec Book 1. chap. 2. Concerning the King's Advantages in reſpect 
of Property and Suits in his Courts. ] 

Fo 2 Years alſo may be made of any Goods and Chattels 
Perſonal ; as a Stock of Cattle, a Sum of Money, Gc. 

A Leaſe for Years may be either by Paro or Mriting. [See 
29 Car. 2. chap. 3. poſt.] And it may begin at a Time m Paſt, Pre- = 5 Rep 94. 
ſent or To Come. But regularly in every Leaſe for Years the Term 
muſt have a Certain n Beginning; tho' it depends upon an Uncertain- * 6 Rep. 33, 
ty, as upon a Limitation or Condition Subſequent. And tho there 3% . , 
is no Certainty of Years in the Leaſe, yet if by Refercnce to a Cer- Noy's es 
tainty it may be made Certain, it is ſufficient. As if One ſeiſed of 65: 
Lands in Fee, Grants to another, that when He pays him Twenty g — _ 
Shillings, from thenceforth He ſhall have the Land for Twenty-One 
Years; This is a Good Leaſe for 'Twenty-One Years from thence- 
forth. And the Leaſe alſo muſt have a certain Exd. Therefore if 
the Parſon of 4. makes a Leaſe of his Glebe for ſo many Years, as 
He ſhall be Parſon there, this cannot be made Certain. But if He 
makes a Leaſe for 'Three Years, and ſo from 'Three Years to 'Three 
Years, So long as he ſhall be Parſon, This is a Good Leaſe for Six 
Years, if he continues Parſon ſo long; but the Reſidue is Uncertain. 

And ſo if one makes a Leaſe for Twenty-One Years, V He ſhall ſo 
long Live, this is a very good Leaſe for Years, and a Certainty in an 
Uncertainty, and tho' a Leaſe for Years muſt have a certain Begin- 
ning and a Certain End, yet the o Continuance thereof may be #1 1n. 46 a, 
Uncertain; for the ſame may ceaſe and revive. 

P If a Leaſe be made for Years to 4. and after the Leſſor doth »Noy's Max. 
make a Leaſe for Years to B. Regularly this Leaſe to B. is a good 67. 
Leaſe, for fo many Years of the Second Leaſe, as ſhall come after the * Rep. 36. 
firſt Leaſe is Determined. A Leaſe for a Thouſand Days, Weeks, 

Months, or a Thouſand Years is good. If a Leaſe is made from 

Day to Day, or from Weck to Week, for Four Years, this is a good 

L.cafe for four Years. Alſo a Leaſe from Year to Year, 4 $0 long as *Noy's Max. 
Both Parties pleaſe, after Entry in any Year, is a Leaſe for that _ 
Year, Gc. till Warning he given to Depart. So if one makes a Leaſe = 12 
for a Year, and ſo from Year to Year, it is a Leaſe for Two Years ; 

and ſo from Three Years to 'Three Years, is a good Leaſe for Six 

Years, as aforeſaid. If a Man leaſeth Land for Years, it is a good 

Leaſe for two Years, to anſwer the Plural Number. If there is Leſſee 

for Years upon Condition, that He ſhall not alien any Part above 

Three Years during the Term; and if he doth, that the Leaſe ſhall 

be void; now if He lets for Three Years, and fo from Three Years 

to Three Years during the Term, it is a Breach of the Condition. 

A Leaſe for Term of Years, tho' never fo long, is but a Chattel; 
and tho' it be a very long Leaſe, it cannot be Entailed. 

But the r Devi ſe of a Leaſe for Years to one for Life, and after- is Rep. 95, 
wards to Another during the Reſidue of the Term is good; becauſe *_ 

M m He eo 


A cerium eſt quod certum reddi poteſt. 1 Inſt. 45. b. 96. a. 142. a. 
I Jucertum eſt, quod certum reddi nullo moda poteſt. 5 Rep. 6. 
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88. a. 
oy's Max. 
49, 99. 


© x Inſt. 55. a. 


He hath it not by Way of Remainder, but by Executory Deviſe. If 
a Leaſe for Years is made to a Man and His * Heirs, it ſhall go to 
his Executors; otherwiſe in a Will [ 2) If a Leaſe for Years is 
made to a Sole Corporation, and his Succeſſors, it ſhall go to the 
Executors. [See Of an Eftate for Years, chap. 1. ante; and Sce 
the 29 Car. 2. chap. 3. poſt.| | 

3. ALeaſe at? Mill is either at the Will of the Leſſor, or Leſſee, 
or of both Parties. For it is Regularly True, That every Leaſe at 
Will muſt be at the Will of the Leſſor and Leſſee. It may be made 
by Parol as well as by Vritiug, and of Things Corporeal and In- 
corporeal. [See Of Eſtates at Will, chap. 1. ſupra.] 


Note, That it is not Material, whether any Rent is Reſerved upon 
a Leaſe for Life, ars, or at Vill; except only in the Caſe of 
Leaſes for Life or Years, made by Tenant in Tail, Husband and 
Wife, and Eccleſiaſtical Perſons, according to the Statute of the 
32 H. 8. chap. 28. hereafter to be mention'd; and except Leaſes 


Parol, or by Word of Mouth, according to the following Statute. 
For 


By the 29 Car. 2. chap. 3. All Eſtates, Intereſts of Freehold, or 


\ Term for Years, or any Uncertain Intereſt in or out of Lands, &c. 


not put in Writing, and ſigned by the Parties making them, or their 
Agents Authorized by W riting, ſhall have no greater Effet than as 
Eftates at Will; except Leaſes not exceeding Three Tears from the 


making, whereof the Rent Reſerved fhall be Two Thirds of the full 
Value of the Thing Demiſed. 


But if the Subſtance of the Leaſe be put in Writing, and Signed 
by the Partics (tho' not Sealed by them) it ſhall have the Force 
and Effect of a Leaſe for Life or Years ; otherwiſe the Effect of a 
Leaſe at Will. But no Action of Covenant can be brought on ſuch 
Writing. Leaſes that exceed three Years, muſt be made in Writing; 
and are uſually made by Deed Indented. 


Further, No ſuch Eftates or Intereſts (not being Copybold or Cu- 
ſtomary Intereſts) ſhall be Aſſhgned, Granted, or Surrendred, unleſs 


it be either by Deed or Note in Mritiug, Signed ut ſupra, or by Act 
and Operation of Law. | 


There is a Common Way of Conveying by Mutual Leaſes, or 
by Leaſe on each Side; and this is call'd a Conveyance by De- 
miſe and Redemiſe; and is Proper upon the Grant of a Rent- 
Charge, (5c. 


3. What Perſons may make Good and Sufficient Leaſes for Lives, 
Years, or at Mill. 


Every One that is Scifed of Lands in Fee-ſimple, may Leaſe out 
His Lands for Life or Lives, for what 'Time He pleaſes, or at Will; 


except ſome that are Reſtrained by Statutes, as ſhall be preſently 
ſhewn. 


Every One that is Seiſed of an Eſtate- Tail of any Lands or Tene- 
ments, may make any Leaſe out of it for His own Life, but no 
longer, unleſs it be by Fine or Recovery; or ſuch a Leaſe as is War- 
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ranted by the 32 H. 8. chap. 28. If Tenant in Tail maketh a Leaſe 
for Life u Generally, it ſhall be Conſtrued to be for His own Life, 
that it may not Work a Wrong. [See Of Eftates-tail, ch. 1. ante.) 

He that is Seiſed of an Eſtate for his own Life, or the Life of 
Another, may make a Leaſe for His own or the other's Life, accord- 
ingly as He is Seiſed. Alſo He may make a Leaſe for Years, or at 
Will, of this Eſtate; and it ſhall be Good, as long as the Eſtate for 
Life does laſt, If one Grants Lands or Tenements, Revertions, 
Remainders, Rents, Advowſons, Commons, (5c. and doth Expreſs 
no Eſtate, the Leſſee or Grantee (due Ceremonies requilite b 
Law being Performed) hath an Eſtate for Life. * But if Tenant 
for Lite maketh a Leaſe Generally, it is an Eſtate for His own Life; 
for if it ſhould be a Leaſe for Life of the Leſſee, it may be a 
ping, to Him in the Reverſion. [Sec Of Eſtates for Life, chap. 1. 
ante. | 

Every One that is poſſeſſed of Lands and Tenements for 7ars, 
may make a Leaſe of all the Years, except One Day, or any other 
Part of it. It muſt be Granted for a leſſer Time, than he hath that 
makes the Leaſe; for if All the Eſtate is Granted, it is an Min- 
ment of the T.caſe. And if a Leſſee for Years maketh a T.caſc for 
Life, the Leſſce for Life may enjoy it for the Leſſor's Life; pro- 
vided the Term of Years laſts fo long. But if He gives Livery and 
Seifin upon it, this is a Forfeiture of the Eſtate for Years. 

Fointenants, Tenants in Common, and Coparceners, may make 
Leaſes for Life or Years, or at Will, of their own Parts; and theſe 
Leaſes will bind their Companions. | But ſee who may Purchaſe 
and Convey, ſupra. 

In ſome Caſes, ſuch Perſons as are not Seiſed in Fee-ſimple, Gc. 
nor able to Derive Eſtates for Life or Years out of their own Eſtates, 
may lawfully make Leaſes for Life or Years, &c. by Special Porrer 
or Proviſo enabling Them to make ſuch Leaſes. But then the 
Authority muſt be ſtrictly purſued. [ 

There are Y Three Kinds of Perſons, that at this Day may make 
abſolute Leaſes for Life, Lives or 7ears by ſeveral Statutes, who 
could not do fo heretofore, (veg.) Tenant in Tail, Hnsband and 
IVife, One ſeiſed in Right of his Church. 


1. By the 2 Enabling Statute of the 32 77.8. chap. 28. Any Perſon 
Seiſed of an Fiftate in Tail in his own Right us enabled by His 
Leaſe for Lives or Tears to Bind the Iſſues in Tail, | 


But not Thoſe in Reverſion or Remainder. For if Tenant in Tail 
makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 
Leaſe, as to Him in Reverſion or Remainder, is void. And'yet by a 
Common Recovery the 'Fenant in 'Tail may make Leaſes of the 
Land, to bind Him in Reverſion or Remainder. But if the Re- 


0 1 aſt. 42, 
a. & b. 
183. b. 


IInſt. 183. 
a. & b. 


1 Iuſt 44. a 


1 1 Inſt. 44. a. 
45+ b. 


mainder be in the Tenant in Tail Himſelf, and He makes a Leaſe 


for Years according to the Statute, or by Fine, this is Good, and 
ſhall Bind his own Remainder. 


2. By the ſaid Statute y Husband and Wife ſciſed of any Hſtate 
of Taberitance in Fee-ſumple, or Fee-tail in Night of His Wite or 
[Ee MW Jointly 


V 
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Jointly with His Wife Before the Coverture or After, are Enabled to 
Bind Her and Her Heirs. | 

Provided, That all Leaſes made by the Husband of Lands, &c. 
(being the Inheritance of the Wife) ſhall be made by Indenture in the 
Name of the Husband and Wife, and ſhe to Seal the ſame; and that 
the Rent ſhall be Reſerved to Husband and Wife, and the Heirs of 
the IWife ; the Husband not to Alien or Diſcharge the Rent, or any 

Part thereof, longer than during the Coverture; unleſs it be by Fine 
levied by Hnsband and Miſe. 

No Fine, Feofftment, or other Af, done by the Husband only, of 
the Inheritance or Freehold of the Wife, ſhall make any Diſcontinu- 
ance, or Prejudice the Miſe, or any other who is to Enjoy it after 
Her Deceaſe; the Fines levied by the Husband and Jie 4 Except- 
ed. [Sce 1 Inſt. 386. a. 2 Inſt. 681. 8 Rep. 72. Sce alſo Concerning 
Strangers to Fines, ſupra.] 

This Att ſhall not give Liberty to the Mife, or Her Heirs, to avoid 
any Leaſe hereafter to be made of the Miles Inheritance by the Hu: 
band and Wife for Twenty-one Tears, or Under, whereupon the accu- 
ftomable Nearly Rent for Twenty Tears before is Reſerved accordi 7g 
to the Tenour of this Att. 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 

againſt the Husband, tho' not againſt the Wife. If it be an Eſtate- 

Int. 326.a. tail, the Husband and Wife cannot Bind Him in b Reverſion or Re- 
N mainder. [See Of Piue and Recovery, ſupra.] 


3. By the ſaid Statute, Any Seiſed in Fre: ſiuuple in Right of His 
Church are Enabled by their Leaſes for Life, Lives or Tears to 
Bind their Succeſſors. [See the 1 Eliz. chap. 19. 13 Elia. chap. 10. 


poſt.) 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Prebendary, 
Gc. without Confirmation of the Dean and Chapter. | 

Eccleſiaſtical Corporations 4ggregate of many, are not included 
here, as Dean and Chapter, (5c. but are left to their Liberty to make 
Leaſes as before. And Sole Corporations (with a Proper Confirma- 
tion) have ſtill (notwithſtanding zhis Act) the like Liberty. [But ſee 
1 Eliz. chap. 19. poſt. | | 


This Act ſhall not Extend to any Parſon or Vicar, to make any 
Leaſe, otherwiſe than they might have done before. 


e 1 lnſt. 44%. b. © And therefore if Parſon or Vicar makes a Leaſe for Three 
45: b. Lives, or Twenty-One Years of Lands accuſtomably Letten, Reſerv- 
ing the accuſtom'd Rent, it muſt be Confirmed by Patron and Or- 

dinary, The Common People have a Notion, That a Parſon or 

Vicar may make a Leaſe for Three Years, and bind their Succeſſors 

by it without Confirmation; but it is void by their Deaths. [See 

the 13 Eliz. chap. 10. poſt. 

But to the making Good ſuch Leaſes by 'Tenant in Tail, Husband 

and J/ife, and of thoſe Seiſed in Fee-ſimple in Right of their 

4 1 Inſt, 44. Churches, as Biſhops, Gc. 4 Nine Things are to be Obſerved. 
a & b. 1. The Leaſe muſt be made by Deed Indented. Therefore this Sta- 
2 1 tute 
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tute does not extend to Copyhold Lands, which in their own Nature 
are Demiſeable only by Copy. 2. It muſt begin from the Day of the 
Making thereof. But if a Leaſe is made for Twenty Years to begin 
at Michaclmas next, it is ſaid to be a Good Leaſe. 3. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render'd or Expir'd within a Year after the making of the New. [See 
18 Eliz. chap. 11.] 4. It muſt be for Three Lives (all wearing out 
together) or Twenty-One Years; either One or the Other; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 
Twenty-One Years, from the Day of the making of it, ſo it may be 
for Fewer Lives, or a Leſſer Term. If it is for Twenty-two Years, 
it is not only void for the Overplus, but for the Whole. And if for 
Ninety-nine Years Determinable upon "Three Lives, it is alſo Void. 
6. It muſt be made of Lands and Tenements Corporcal, out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or Things that lie in Grant, as Advowſons, Tithes, Fairs, Fran- 
chiſes, &c. And therefore the Grant of the next Avoidance of a Bene- 
fice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, by the Space of Twenty 
Years next before the Leaſe made; ſo that if it was Let for Eleven 
Years, at one or ſeveral Times, within thoſe Twenty Years, it is 
ſufficient; for then they were oſt Commonly Letten by the Space of 
Twenty Years. 8. There mult be reſerved yearly, during the whole 
Term, to the Leſſors, their Heirs or Succeſſors, fo much Yearly Rent 
or more, as hath been moſt accuſtomably paid within Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted. If the Rent was reſerved formerly at Four 
ſeveral Days, and by the New Leaſe reſerved to be paid at One 
Day, it is Good, if the whole Rent be Reſerved Nearly. 9. The 
Leaſe muſt not be made without Impeachment of Waſte, 7. e. with- 
out a Reſtraint from Committing Waſte, Therefore the Words 
Without Impeachment of Maſte muſt be Omitted, A Leaſe for Life, 
Remainder for Life is not Good, becauſe it is Diſpuniſhable for 
Waſte, [See the Statute of the 32 H. S. chap. 28. at large. 

© But Biſhops, Deans, Archdeacons, Prebendaries, may make e Inſt. 44. «. 
Grants of Antient Offices of Neccfhty with Antient Fees, as before at * Rep. 60, 
the Common Law ; as of the Office of Chancellor, Official, Steward, * 50, 
Regiſter, Bailiff, G c. For theſe Grants are not within the Statute of 259-279455 5: 
the 32 H. 8. nor Reſtrained by the 1 El:z. or 13 Fg. hereafter to Fog Os 
be mention'd; becauſe They are no Diminution of their Revenues. 2 Lev. 138. 
(Du.) Yet to Bind their Succeſlors, theſe Grants muſt be Confirmed 
by the Dean and Chapter, as before the Statute, becauſe They are 
Grants at Common Law, They may not Grant any Nez Office, or 
add any New Fees to Old Offices. Neither may they Grant their 
Offices otherwiſe than they have been Granted. And therctore where 
the Antient Grants of the Office have been to One, it cannot now be 
Granted to Two. And where the Antient Grants have been to Two 
jointly, they may not be Granted in Remainder One after Another, 
neither may the Grant of theſe Offices be longer than for Life or 
Lives of the Grantees. And in Caſe any Grant is void, the Confir- 
mation of the Dean and Chapter will not make it Good. | Sec Of a 


Surrender, poſt.] _ 
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£ 5 Rep. 2. 


The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops, 
Deans, Archdeacons, Prebendaries. For by that Act they may make 
a Leaſe of Lands by Deed Intented for Twenty-One Years, or 
'Three Lives, without the Confirmation of the Dean and Chapter, 
Provided they follow the Limitations in the Statute. This therefore 
was called The Enabling Statute. But becauſe the Statute ſtill ſuf— 
fered Biſhops, Deans, Archdeacons, and Prebcndaries with Confir- 
mation of Dean and Chapter, Maſters and Fellows of any College, 
Maſter of an Hoſpital and His Brethren, Parſon and Vicar with the 
Confirmation of the Patron and Ordinary, to make Leaſes for Life 
or Lives, or Years, without any Stint at the Common Law, They 
are Diſabled or Reſtrained by ſubſequent Statutes, to make any 
Eſtate or Conveyance, except Leaſes for Three Lives, or T'wenty- 
One Years, with ſuch Proviſions and Limitations as in the 32 U. 8. 
arc required. For, 


By the reſtraining Statute of the 1 Elis. chap. 19. (not Printed in 
the Statutes at large) A Eftates made by any Archbithop or Biſhop, 
of any Manors, Lands, &c. belonging to their Biſhopricks, or any 
Charge or Incumbrance out of them, ſhall be Void; other than for 
the Term of Twenty-One Tears, or Three Lives, from ſuch 'Time as 
any ſuch Grant or Aſſurance ſhall be Given; wherenpon the Old and 
Accuſtomed Yearly Rent or More ſhall be Reſerved. 


Note, The Different Penning of this Act in the Words, From ſuch 
Time, &c. (which mult be from the making thereof) with Reſpect 
to the 32 of H. 8. which ſays, From the Day of the making, &c. Sce 
alſo the Difference in the 13 Eliz. chap. 10. infra. 

So that the Confirmation of the Dean and Chapter cannot now 
make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Time, 
Gc. as at Common Law. But it may make Good a Concurrent 
Leaſe for 'T wenty-One Years, from ſuch Time, Gc. For the Act is 
ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this Act, His 


f10Rep. 60, Leaſe is Good to Bind uf Himſelf; but not to Bind His Succeſſors, un- 


leſs all the Limitations preſcribed by the 32 H. 8. are purſued; for 
then the Confirmation of the Dean and Chapter is requiſite. [But 
See, as before Directed, the Different Penning of the 1 Elis. chap. 19. 
and the 13. liz. chap. 10. as to the Time of the Commencement of 
the Leaſc.] The Grants of Antient Offices are not Reftrain'd; but 
Remain at Common Law, as before; for ſuch a Grant cannot be 
Prejudicial to the Succeflor, or a Diminution of the Revenue. 0. 
and fee 3 Cro. 259, 557. | 

8 This Act 1 Elia. is a Private Act, whereof the Court will not 
take Notice without Pleading. 


By the 13 Eliz. chap. 10. All Grants, Feoffments, Leaſes, and 
other Conveyances and Eſtates, by any Maſter or Fellows of a Col- 
lege, Dean aud Chapter any Cathedral or Collegiate Church, Ma- 
ſter of an Hoſpital, Parſon, Vicar, or any Other having any Spiritual 
or Eccleſiaſtical Living, (other than for Twenty-One Tears, or Three 
Lives, From the making thereof, and whereupon the Accuſtom d 
Zearly Rent, or more, ſhall be Reſerved, and payable Yearly * 

2 Te 
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Theſe Words, h Or any Other, &c. coming after Parſon or Vicar, 4 Rep. 76. 
who are of an Inferior Order, will not Comprehend Biſhops, who 


are of an Order that is Superior. [See in the Introd. Rules con- 
cerning Statutes. 


This Act ſhall not guake Good any Leaſe or other Grant againſt 
the Pri T” Statutes any College or Collegiate Church. [Sce 6 Ann. 
chap. 21. | 

7 his Att ſhall not Extend to any Leaſe to be made upon a Surren- 
der of a former Leaſe, or by Reaſon of any Covenant or Condition 
contained in any former Leaſe, ſo as the Leaſe to be made contains 
rot more Tears than the Reſidue of the Nears of the former Leaſe, 
ror any leſs Rent thereby Reſerved. | But ſee the 18 Eliz. chap. 11. 


poſt. j 


This is a Publick Act, and Coneerns all the Clergy. 

Note therefore, That all Eccleſiaſtical Perſons whatſoever (Sole 
or Aggregate Corporations) are Diſabled or Reſtrained by theſe Two 
laſt Statutcs, to Alicnate their Lands by any Means whatſoever, [See 
14 Eliz. chap. 11.] to make Leaſes above Twenty- One Years, or 
Three Lives, with, or without Confirmation, (pig. ) Biſhops, by the 
1 Elis. chap. 19. Maſters and Fellows of Colleges, Dean and Chap- 
ter of Cathedral or Collegiate Churches, Chapters where there are 
no Deans, Maſters of Hoſpitals and their Brethren, Dean, Archdea- 
con, Prebendary, Parſon, Vicar, Gc. by the 13 Eliz. chap. 10. 
i which Act hath been always Conſtrued Beneficially to prevent E- 
vaſions againſt the true Meaning of it. Parſons and Vicars had not 
their Powers enlarged by the 32 H. 8. neither were they reſtrained 
till this Act; but from henceforth they are reſtrained from making 
any Leaſes or Grants, other than for Twenty-One Years, or Three 

Lives, with the Qualifications above-mention'd. And yet even ſuch 
| Leaſes muſt be confirmed by the Patron and Ordinary, becauſe Ex- 
cepted in the Enabling Act of the 32 H. 8. and becauſe they never 
could Bind their Succeſſors without Confirmation. = 


i 11 Rep. 76. 


By the 14 Eliz. chap. 11. That Branch of the Statute of the 
13 Eliz. chap. 10. made to avoid certain Leaſes of Maſter and Fel- 
lows of any College, &c. ſhall not Extend to Houſes Scituate in Cor- 
poratious or Market-Towns, or the Suburbs thereof; nor unto the 
Grounds appertaining to ſuch Houſes; ſo that they be net the 
Drwelling-Houſes of ſuch Perſons, nor have above ten Acres of 
Ground belonging to them, : 

Provided, That no Leaſe ſhall be made by Force of this Act in 
Reverfion, or without Reſerving the Accuſtom'd Nearly Rent at 
leaſt; or without Charging the Leſſee with Reparations; nor for a 
longer Term than Forty Tears. Neither ſhall ſuch Houſes be Alie- 
nated, unleſs for Recompence of Lands in Fee-ſumple, of as Great 
Yearly Value, 


'This 
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* Hob. 269. 


1 Ventr. 246. 


14 Rep. 120. 


" 1 Inſt. 44. b. 
45. a. & b. 

3 Rep. 59,60. 
3 Rep. 6. 


This Statute gives no Power to Biſhops to Let Houſes, otherwiſe 
than according to the 1 Eli. chap. 19. But tho' Biſhops are not in- 
cluded, it is a General Law, extending to All the Reſt of the 
Clergy. 

'Theſe Leaſes of Houſes may Commence ia Futuro. But no Leaſes 
in Reverſion, or Concurring Leaſes can be made of them, 


And now becauſe divers Leaſes were made long before the Ex- 
piration of the former. 


By the 18 Eliz. chap. 11. All Leaſes made by ſuch Perſons as are 
mention d in the 13 Eliz. chap. 10. where another Leaſe for Tears is 
in Being, and not Expired, Surrendred or Ended within Three 
Tears next after the Making of ſuch Leaſe, ſhall be Void. And all 
Bonds and Covenants for Renewing of any ſuch Leaſe contrary to 
this Act, or to the 13 Eliz. chap. 10. ball alſo be Void. * But not 
Void with Reſpect to the 14 Elis. chap. 11. concerning Leaſes of 
Houſes, &c. For this Statute refers only to the 13 El:z. chap. io. 

Howbeit, This Act. ſhall not Extend to any Leaſe Heretofore made 
by any ſuch Perſon or Perſons. 


The 13 Eliz. chap. 10. doth not (as hath been ſaid) Extend to 
Biſhops; and therefore this Statute of the 18 Elig. chap. 11. doth 
not Extend to Them. 

This Statute and the 13 Eli. chap. 10. Extend to all Others on- 
ly that have Spiritual or Eccleſiaſtical Livings. I But this is a Ge- 
neral Law, whereof the Court ought to take Notice as well as of 
the 13 Eliz. chap. 10. tho' it is not found by the Jurors upon a Spe- 
cial Verdict, 


By the 43 Eliz. chap. 9. All Judgments had to the Intent, That a 
Leaſe ſhould be Enjoy'd contrary to the 13 Eliz. chap. 10. 14 Eliz. 
chap. 11. 18 Eliz. chap. 11. all be Deemed Void, as well as Bonds 
and Covenants. | See the 18 Eliz. chap. 11. | 


By the 1 Jac. 1. chap. 3. A Aſſurances of Biſhops Lands to the 
King ſhall be Foid. [See the 1 Elis. chap. 19. 


Maſters and Fellows of Colleges, 6c. were before Reſtrain'd by 
the 13 lig. chap. 10. as hath been adjudged. [See 11 Rep. 75, 76. 

See the 22 Car. 2. chap. 11. For making long Leaſes by the Dean 
and Chapter of St. Paul's. 

Now Obſerve upon all theſe Statutes in Relation to Eccleſiaſtical 
Perſons. 1. ® That neither of the Reſfraiuiug or Diſabling Statutes 
of the 1 Elis. or 13 Elis. do in any Sort Alter or Change the Eu- 
abling Statute of the 32 H. 8. But leave it for a Pattern in many 


Things for Leaſes to be made to Others. 2. That Leaſes made ac- 


cording to the Exception of the 1 Elis. or the 13 #liz. and not War- 
ranted by the Statute of the 32 H. 8. (if they are made by a Biſhop, 
Dean, Archdeacon, or any fole Corporation,) muſt be Confirmed 
by Dean and Chapter, or in the Cafe of Parton and Vicar, by Pa- 
tron and Ordinary. 
Aggregate Corporations did never want any Confirmation. 
Therefore to Explain this Matter. 


4 ry + of 


_— 
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If a Biſhop makes a Leaſe for One and Twenty Years, and all 


'Thoſe Years are ſpent ſaving Three or More (for the Number of 
Years to come is not Material, the 18 F/iz. chap. 11. not Extcnding 
to Biſhops) yet the Biſhop may make a New Leaſe to Another for 
Twenty-One Years, to begin From the Making, according to the 
Exception of the Statute; and this Concurrent Leaſe is Good, as 
well upon the Exception of the 1 Eliz. in the Caſe of Biſhops, as 
upon the 13 Elig. which Extends to Spiritual and Ecclcſiaſtical Cor- 
porations Aggregate of many, as Deans and Chapters, &c. which 
the 32 H. 8. did not. But the Concurrent Leaſe of the Biſhop muſt 
be Contirmed by the Dean and Chapter; it not being Warranted by 
the 32 H. 8. A Biſhop cannot make a Concurrent Leaſe for Life or 
Lives, but only a Concurrent Leaſe for Years, upon a T.caſc for Years. 
[See the Remarks upon the 1 Eliz. chap. 19. ſupra.] 

The Exception of the 1 El;z. and the 13 Elis. doth Differ from 
the Statute of the 32 H. 8. For the Leaſes of Years to be made ac- 
cording to the Exceptions of the Statutes of Elis. muſt begin From 
the Making ; but by the 32 H. 8. From the Day of the Makinz, as 
before Obſerved. | 

'Tho' the Statutes of the 1 and 13 Eliz. do not appoint the Leaſe 
to be made in Writing, or by Dècd indented, yet it mult therein, 
and in the other Properties before- mentioned, be made according to 
the Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 

Tho the Exception in the 1 and 13 Eliz. concerning the A4ccr:- 
ftomad Rent is more General than that of the 32 H. 8. and no Provi- 
ſion made for Impeachment of Waſte, c. yet muſt the Pattern of 

the 32 H. 8. be followed, | 

And tho' by the 1 and-13 Els. all Grants and Leaſes made (other 
than Leaſes for Three Lives, and Twenty-One Years, without Say- 
ing, or Luder, according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes, (5c. f for a Leſſer Time are Good. And Grants, 
Leaſes, (5c. not Warranted by thoſe Acts are Good againſt the Leſſor, 
if He is a Sole Corporation; or if an Aggregate Corporation, ſo long 
as the Dean, or other Head of the Corporation Remains. For the Sta- 
tutes were made and intended for the Benefit of the Succeſſor. There- 
fore they may be Good againſt the Leſſors themſelves, ſo long as the 
Leſſors live; or at leaſt fo long as they continne in their Places. But 
of theſe Leaſes we muſt underſtand it thus—Leaſes by Biſhops, not 
according to the 32 H. 8. are voi able, tho Contirm'd by Dean and 
Chapter. And fo of a Dean and Chapter, after the Death of the Dean: 
But if an Archdeacon, Prebendary, Parſon or Vicar makes a Leaſe 
for Years, it is voi by Death, if it be not made according to the 
Statutes. Other wiſe it is of a Leaſe for Life; for that is only Voida- 
ble, & ſic de ſimilibus; notwithſtanding the Statutes ſay, That the 
Leaſes ſhall be Void. [Sce of Acceptance of Rent, chap. 2. ante. 

Where a Biſhop, &c. makes a Leaſe, which may tend to the Di- 
minution of the Revenues of the Biſhoprick, &c. which ſhould main- 


tain the Succeſſor, there the Deprivation or Tranſlation of the Ei- INES 5 
ſhop, Gc. is all one with his Death. And the like doth hold in ** er. “. 


Caſe of Reſignation. 
Nn 


t Omne majus includit minus. Cui licet quod majus, non debet quod mins eſt 
201 licere. 4 Rep. 23. 5 Rep. 115. 9 Rep. 49. 
Omne majus trahit ad ſe minus. 6 Rep. 43. 
” Qued licitum eft pro minore, ct pro maſore licitum eſt. 8 Rep. 41. 


Upon 
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Upon the whole Matter it appears, 1. That Archbiſhops and 
Biſhops may make Leaſes for Twenty-One Years, or for One, Two 
or Three Lives, with the Qualifications above-mehtion'd, without any 
Confirmation. And they may make Concurrent Leaſes for Twenty- 
One Years upon Leaſes for Twenty-One Years From the Making, 
with Confirmation of Dean and Chapter, and with ſuch Qualifica- 
tions as aforeſaid ; tho there be above Three Years in Being of the 
Old Leaſe at the Time of Making the New. But if They are not 
Confirmed, They muſt follow the Directions of the 32 H. S. 2. Deans, 
Archdeacons, Prebendaries, &c. Heads and Fellows of Colleges, 
Maſters of Hoſpitals, Cathedral or Collegiate Churches, Parſons 
and Vicars may make Leaſes for Twenty-One Years, or any Leſſor 
Number of Years, or One, Two or Three Lives in Poſſcſhon, ac- 
cording to the Qualifications above-mentioned, and Concurrent 
Leaſes, with Confirmation; if they are made within Three Years of 
the Determination of the Former Term; Biſhops in this Caſe having 
the Advantage. When I ſay with Confirmation, Spiritual and Ec- 
cleſiaſtical Corporations Aggregate of many are not to be under- 


| ſtood, as before Obferved. | See of Confirmation, infra.] 


$ 8 Rep. 14. 


P 1 Inſt. 45. b. 
214. b. 215. a. 


There are other Statutes concerning Leaſes fit to be known. 
Therefore See the 33 H. 8. chap.#7. and of Corporations, Book 1. 
chap. 8. 13 Eliz.chap. 20. Concerning the Leaſes of the Benefices 
of Incumbents that are abſent from their Benefices above Eighty 
Days in one Year. [See 14 Eliz. chap. 11. 18 Eliz. chap. 11.] 
18 Eliz. chap. 6. Concerning a Third Part of the Rent to be Reſer- 
ved in Wheat and Malt upon College-Leaſes, (5c. 13 Car. 2. chap. 4. 
1 Zac. 2. chap. 9. 6 Ann. chap. 5. 12 Aun. ch. 22, 1 Georg. 1. ch. 37. 
Concerning the King's Power in making Leaſes, Gc. of Lands, (5c. 
Parcel of the Duchy of “ Cornwall; 1 M. & M. Sefſ. 1. chap. 16. 
Concerning Leaſes made Bond Fide and for Good and Valuable Con- 
{ideration by Perſons Simoniacally Promoted; and the 1 2 427. ch. 4. 


Feſſ. 1. Concerning Leaſes of Commons Encloſed in the Meſi- 


Riding of the County of Ybrꝶ, for endowing Poor Vicarages and 
Chapclries, Goc. [For Leaſes of Crown Lands, 1 4. Seſſ. 1. 
chap. 7. For ſecuring Proteſtant Leſſees of Papiſts. 6 Geo. 2. 
chap. 5.4 | 

4. How may Leaſes be 4voided ? 

P Leaſcs for Lives or Years are of three Natures. Some are Good, 
Some Yoidable, Some Poid. | $ 

1. Some are Good at the Common Law, as Thoſe made by Tenant 


in Fec-{imple, notwithſtanding they are for longer Time than Three 
Lives or One and Twenty Years; ſome Good by Act of Parliament, 


as Leaſes made by Tenant in Tail; by a Man ſeiſed in Fee-fimple 
or Fec-tail of Land in the Right of his Ve together with His 
Wife; by a Biſhop ſole ſeiſed in Fee without his Chapter; who 
now by Dced indented may make Leaſes for 'Twenty-One Years 
or Three Lives, as by the 32 H. 8. chap. 28. is limited. All which 


were Voidable at Common Law, tho now made Good by Sta- 


tute. 

2. Some are Yoidable at Common Law, after the Death, of Te- 
nant in Tail, or Biſhop, &c. and after the Death of the Husband, if 
they are not warranted by the 32 H. 8. chap. 28. Some Voidable by 
Stabile, as by a Biſhop, tho confirm'd by Dean and Chapter, if 
not warranted by the 32 H. 8. And fo of a Dean and Chapter 

2 | alter 
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after the Dcath of the Dean. Some Voidable art Times by the 
Leſſor Himſelf or His Heirs, as in the Caſe of Infancy, c. 
3. Some Leaſes are Void in Futuro; as if a Tenant in Tail makes 
a Leaſe for Years, and dies without Iſſue, it is Void as to them in 
Remainder or Reverſion, tho' made according to the 32 H. 8. | 
If a Prebendary, Parſon or Vicar makes a Leaſe for Years, it will 
be Void by His Death, if it is not according to the Statutes. Other- 
wiſc it is of a Leaſe for Life; for that is voidable by Entry, Gc. 
and ſo it is in like Caſes. [See Of Acceptance of Rent, ch. 2. ante.] 
Some Leaſes are Void in Præſenti; as if One makes a Leaſe for ſo 
many Years as He ſhall live. This is preſently Void for the Incertain- 
ty. So if One makes a Leafe for Life without Livery and Seiſin, &c. 
9. Of Leaſe and Releaſe. | 
I have ſhewn before what is a Leaſe. Therefore now, 1. What 
is a Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What Things may be Releaſed. 4. How Relcaſes 
Mall be Conſtrued. 5. What is a Conveyance by Leaſe and Re- 
teaſe. 6. Of Acquittances. q 
1. AA Releafe( Relaxatio) is a Deed or Inſtrument, whereby a Man « Terms of 
doth Give or Diſcharge the Right or Action, which he Hath or Claim- the Law, . 
eth againſt another out Of or In his Land, &c. lt is uſually made B Nas, 
by the Words, Have Remiſed, Releaſed, and for ever Quit ( Opiet) 14 
Claimed; or By other Words to the ſame Purpoſe. He that Re- * — 
leaſeth is the Releaſor, and He to whom the Releaſe is made, the : Roll. Abr. 
Releaſee. _ 515 | 403. 
They are of f Two Sorts, (viz.) A Releaſe as to Lands, Goods, and 108.24. 
ee. and a Releaſe of Actions, whether Real, Perſonal or Mixt. a. & b. 
[See Of Actions, Book 4. chap. 4.] For I ſaid, it was a Diſcharge of 
a Right or Action. "2 | | | | 
Releaſes alſo are either t Zxpreſs or Implied. An Expreſs Releaſe : 1Inſt. 264 b. 
is the Act of the Party releaſing, and is by Deed. An Vinplied Re- 
leaſe is that which the Law makes; and is fometimes by Mritiug, 
and ſometimes toi hout Writing. When an Obligee or Creditor 
makes the Obligor or Debtor his Executor, who accepts thereof, 
This is a Relcaſe in Law by Writing. But if an Obligor is made 
« Adminiſtrator of the Goods and Chattels of the Obligee, This is « $Rep.1z6. 
no Releaſe in Law. When He is made Exccutor, this is a Releaſe | 
in Law of the Action ; but the Duty Remains, for which the Exe- 
cutor may retain ſo much Goods of the Teſtator, but it ſhall be 
Aſſets in His Hands. * If a Feme Obligee or Creditor takes the « 1 Inſt. 264 b 
Obligor or Debtor to Husband, This is a Releaſe in Law without 8 Rep. 136. 
Writing. But if a Feme Executrix takes the Debtor to Husband, | 
This is no Releaſe in Law; for that would be a Wrong to the 
Dead. A Releaſe in Law ſhall be expounded more favourably 
than a Relcaſe in Decd. oh 
Y Releaſes either Enure, 1. By way of Exlarging an Eſtate; being » Lit. 205, 
made by a Reverſioner to a Leſſee in Privity with Enlargihg Words, 306, &c. 463. 
2. By way of Mitter le Eftate, or Transferring it; as if One Jointe- * 8 2 
nant or Parcener Releaſe to Another. For this muſt be between Pri- 279. b 
vies. 3. By way of Mitter le Droit, which transfers the Right of 280. 4. 
the Releaſor to the Relcaſee; as when Difleiſce releaſes to Diſſeiſor, 
and makes His Eſtate rightful, which was wrongful. Here a Re- 
leaſe of a bare Right for an Hour, Gc. is as Good as if it were made 
| | Nn 2 : to 
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? :Inſt.299.b, 


3 5 Rep. 27. 


to the other and His Heirs, (5c. It is not requiſite' that there ſhould 
be any Privity between the Parties to ſuch Releaſe, 4. By way of 
Extinguiſhment only againſt all Perſons, when the Releaſee cannot 
have the Thing releaſed. As when the Lord releaſes His Seigniory 
to his Tenant of the Land, or when the Grantee of a Rent-Charge, 
or of a Common, releaſes to the Tenant of the Land the Rent- 
Charge or Common. For One Man cannot be Lord and Tenant, He 
cannot have Land and Rent, nor Land and Common of Paſture out 
of the ſame Land. 

* A Releaſe is of more Force in Law than a Confirmation. 
But Note, 'That if a Charge or Duty Grows by Record, 'The 
NEE muſt be upon Record. If by Deed, the Releaſe muſt be 

Deed. : 

11 ho may make Releaſes, or take Them. 

As a Man may Releaſe any Debt or Duty due to Himſelf, fo a 
Man may Releaſe any Thing or any Wrong due to His Vie before 
or after Marriage. And if the Wife is * Executrix to another, The 
Husband may Releaſe any Debt or Duty due to the Teſtator, but 
the Feme Executrix cannot to the Prejudice of her Husband. Regu- 


| larly the Releaſe of an Infant is void. An Infant Executor may Re- 
| leaſe a Debt duly paid to Him as Executor. But if He Releaſes that 


b 5 Rep. 27. 
9 Rep. 39. 
1 Inſt, 292. b. 


© 2 Roll. Abr. 
409, 414. 
Cont. Show. 
Rep. 153, 
155. 
d1Inft.200.b. 
e Lit. 446, 
447,450, 499. 
1 Inſt. 265. 
a. & b. 266. a. 
267. a. 


* r inſt. 264. 
a. Kb. 
295. a. 270. 
u. & b. 

I. it. 450, 
460, &. 


which He doth not receive, the Releaſe is void. An Executor be- 
fore b Probate of the Will, may Releaſe a Debt or Duty due to the 
Teſtator, becauſe He hath an abſolute Intereſt of the Debt in Him. 
And tho He cannot have an Action before Probate; yet He may Re- 
leaſe an Action. If one Releaſeth, and then taketh Adminiſtration, 
This Releaſe ſhall not bar Him: For He had no Right of Action at 
the Time of the Releaſe. If one Releaſeth as Executor, This ſhall 
Releaſe © all Actions, which He had alſo in his own Right. (O.) 
One Tenant in d Common cannot Releaſe to the other, becauſe the 
Freehold is ſeveral. 

It is to be Obſerved, That no © Right paſſeth by a Releaſe, but 
the Right which the Releaſor had at the Time of the Releaſe made. 
If He has no Right, the Releaſe is void. 8 

If He, To Whom a Releaſe is made, hath nothing in the Lands, 
That Releaſe is alſo void. 

It behoveth Him, to whom the Releaſe is made, that He hath a 
Freehold in the Lands in Deed or in Law, or a Reverſion, or Re- 
mainder in Fec- ſimple, Fee-tail, or for Life, at the Time of the 
Releaſe made; or elſe He cannot take the Releaſe. 

3. As to the Things that may, or may not, be Releaſed. 

Suppolin;z a Right in the Releaſor, and that the Releaſce hath. 
ſomething in the Lands, Gc. f Lands, Tenements, and Heredita- 
ments may be Given and Transferr'd by way of Releaſe, and all 
Rights to Lands, Gc. may be given and diſcharged by it. A Re- 
leaſe by a Leſſor to His Leſſee for Zears or at Vill, having enter'd 


by Force of ſuch Leaſe, is good in reſpect of the Privity betwixt 
Them; therefore not to a Tenant at Syferance. A Releaſe to a 


Leſſee for Years in Futuro, or before Entry, (tho' it may extinguith 
the Rent reſerved) yet it cannot enlarge it for want of Poſſeſſion. If 
a next Avoidance is Granted to Two, One may releaſe to the Other, 
before the Church is void, not afterwards; becauſe it is (as it were) 
but a Thing in Action. Rights and Titles to Goods and Chatrels, 
5 5 85 | _ Attions 


Ch. 3. Laws of England. 277. 
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Ac ion Real, Perſonal and Mixt, may be Relcaſed. 8 Alſo Condi- 51 Rep.112. 
tions annexed to Eſtates, Powers of Revocation of Uſes, Jarranties, ; Reb. 34 
Covenants (even before They are broken by a Releaſe of all Cove- 10 Rep. 48, 
nants) Services, Rents, Commons, and other Profits to be taken out . 
of Lands may be Diſcharged, Extinguiſhed and Determined by a 265. vious 
Releaſe to the 'Fenant of the Land, c. A Condition cannot be Re- 274. b. 
leaſed upon Condition ; but the Releaſe will be good, and the Condi- 
tion void. Po//ibilities of Enjoying Land, Oc. (if they are not re- 
mote and uncertain, but near and common Poſſibilities) may be Re- 
leaſed, to Him that hath the Preſent Eſtate of the Land. Mere Poſſi- 
bilities cannot be Releaſed. Debts, h Legacies by a Releaſe of a t10Rep.:. 
Legacy, and other Dutics, may be Releaſed before or after 'They be- 
come due. A Man cannot releafe a i Perſonal Thing, as an Obli- | Roll. Abr. 
gation upon a Condition Subſequent, becauſe a Perſonal Thing once 41, 49% 
Suſpended is Extinguiſhed for ever. Neither can One releaſe a bare? 
AO: 
4. Of the Couſtruction of Releaſes. 

Where Divers Joyn in an Action, to recover any Perſonal 'Thing, 
of which They are to Have the 50a) Benefit or Intereſt (where the 
Law doth not compel Them to Joyn) there the Releaſe of ® One of * 5 Rep. 25. 
Them ſhall bar all the Reſt. [See the 23 H. 8 chap. 3.] As where * Roll Abr. 
there are Two Plaintiffs in Debt, Treſpaſs, &c. and one of Them + bes 
alone doth releaſe to the Defendant; this is alſo a Bar to the other 1 Cro 648, 
Plaintiff, So if an Obligation be made to Two, and One docs releaſe, “ 
this is a Diſcharge with Reſpect to the Other. Where there are Two 
Executors, and One Alone doth releaſe a Debt due to the 'Teſtator 
before Judgment, This will bar the other Executor; but not if the _ 
Releaſe is after Judgment. A Releaſe of an Action by one ! Church- : ,Dany. abr. 
warden is not Good, Neither can Both of Them releaſe to the Pre- 788. 
judice of the Church. m A Releaſe by the Husband of His Wife's Suit v3 Cro. 222. 
in the Eccleſiaſtical Court for Defamation, is a Good Releaſe as to the 
Coſts; but not as to the Defamation. For the Court may give Sen- 
tence, That the Defendant ſhall give a Corporal Satisfaction by Pe- 
nance and Submiſſion; which the Husband cannot releaſc. : 

On the Other Hand for the Benefit of a Deferrdant. A Releaſe 
made to the Tenant in Tail, or Tenant for Life, of the Right of the 
Land, ſhall enure to Him that hath then Remainder or Reverſion. - Lit 432, 
And foe Converſo. It ? Two are Bound joyntly and ſeverally in an 453: 
Obligation or Bond, or other Specialty to One, and the Obligee or : 174.267: 
Creditor releaſes to One of Them, This ſhall Diſcharge the other. 3 If. 239. 
And He ſhall not be relieved in Equity againſt the other thro Igno- 5 N 59 
rance of the Law. [See the 10 Aun. chap. 15. Concerning Partmers 314, 
of a Bankrupt, &c.] But a Releaſe from the King to One, ſhall not 
enure to the Other. And if Two Commit a Treſpaſs againſt One, 

a Releaſe to one of them ſhall Diſcharge the Other. 

A Relcaſe of All P Manner of 4Gions diſcharges All Real, Perſo- „Lit. 406, 
nal and Mixt Actions, and bars an Appeal. But a Releaſe of all 497, 500. 
Actions real and perſonal is no Bar in an Appeal of Death. For ſuch | b 4845 
a Releaſe bars only Civil Actions. A Releaſe of all Actions real re- 287 b. 
leaſes mixt Actions; and ſo docs a Releaſe of all Perſonal Actions. In 4 Rep. ch 
a Releaſe of all Actions, Cauſes of Action are releaſed. But within a r 332 
Submiſſion of all Actions to Arbitrament, Cauſes of Action are not 
Contain' d. He that hath Right of Entry may enter, tho' He hath 


releas d 


— Book II. 
F Inſtitute of the | 
278 — — 


8 


1 ma take 
Goods, See of 
m © 
if One takes Release all Actions. Re 
and 5 Rele ſeth all 
rjeasd all AG Poſſeſſion, wand if a Man 4; 0 92 A 
is n Execute 1 
them out o TY chap. 4+] ich He Hath as foreſaid. 2 
7 Boo 4 ions whic ight. as be r Bar One 
Action,, oth all Actiot His Own Rig , Executions, © * 
2, He Relea 9 He Hath in Diſcharge 5 f will be Il 
8 hers which ions will not leaſe of all Suu A Releaſe of a 
404, 409, Ot leaſe of all Aki ion. But a Re f the King, Releaſor had 
Contr. Show, Rele out Executio 6 is the Caſe o which the t Mone 
Rep. 153, 0 an Excention, excpr in any Thing, Releemuce, the Obliee 
| ions will not he Time o be releaſed b t payable 
Actions wi f Action at t \chaelmas may Yet Ren ions; 
507 uo Cauſe o id at Michae in Him before. ſe of all Actio 5 
8 Rep. 152, 1 d to be Pal ion was in : a Releaſe the Day 
1558 . er the 8 * on, R ent, Ge. Ves making 
291. a. hat Time ne may Re Arrears due 
Lit. 512, at t ty. But one ſe the f all 
Annuity IU relea aſe o 
1 Inft.298. b. b Words. It wi ounts only to a ws ro 
8 Rep. 153. by the Releaſe. Il * Onarrels am bates. But if Fer take my 
| A Releaſe 7 8 2 * not Bar my 
1 ware =p ty Releaſe "Pg 
8 Rep f my Goods, aforeſaid ; fo Perſonal Ai 
O 7 again AS P ) will Releaſe p For there 
x Right 11 = Due ot Bar a W But a R 
1 "+4 A Releaſe of our it LNG Account __ Releaſe in full of 
3 utions; before 2. 
1 Inf.2914 and Exec tainly Due, r in Accoun unt. 
8 ** abr. 1S nothing MN be a Good * only to an oO Vill. Re- 
pl all rn. 5, ſhall be pe nt or Debt by 5 Tenements does but 
all Accounts, Releaſe a in any Lands or 'T sand Entry; 
annot hts in . f Action Releaſe; 
x rVentr.29 A Roleaſs of 5 al Manger * 3 phy the gr . of 0 
Y 1Roll. Wl Diſcha ight. that b Ards. . iſhes the 
Ron abr. _— Policy 3 1 pry pany To 
172 : . Right that ſha d made to 88 6.60 u cl All youre 
S Rep. 151, or hts to the Lan Land. But a A Releaſe f- All one's 
5 _ iſſuing of i Eaünguiſh : _ a Releaſe o 
ve doth not and Tenements t Broken may 
13 Cro. 216. Lan tle to Lands | A Covenant no 
a Lit. mo kt Toe All b Covenants, | Claims is the 
1 Int +738 be Relesſed oo All 6 Pe lo Wor Wor x me Before 'T hey 
b 3 Rep.112. leaſe o the moſt e a Conditio 7 the Day 
„„ f All, and nds, Titles, ven before 7 
„ try into Lands, ken, Rents e Contracts, 
10 Rep- 4 be Rights of En venants bro en, Obligations, 8 d Arrear- 
Lit. 508. Broken, ons, De Executions, Releaſe O 
Inſt. 291. b. are nt, Comm d ments, But by a nant bo- 
b ee 8 | is no Releaſed, nor a 850 der 
154. es of Anuuitie d Poſſibility 18 othing to Dem e L egacy Due o 
1 ds, a mere here is yet not harge of a ſe all De- 
Ni 0 ken; for t ands a Diſch doth Relea f Tithes : 
« 5 Rep. 70, fore it be bro ſe of all Dem nor if a Parſon leaſe the f Tit / t 
71. * IS a Relea See ſupra,\ d doth It Re 8 iritual Du Yo 
1 Inſt, 292z ther t a Day, [ - His Lan S5 ds, but a P Words; 
Lis. 148. 1 a 70 Jing hive out W it by 105 All the 
10 Rep.51, meg hey are not T _ the Peace 449K with Reſpect Kiog's 
57 N To that hath 8 my to keep the E 
er Is 
4 Abr. for the Offender 
491, 402. , 


Ch. 3. LTaur of England 279 


King's Subjects. h A Releaſe of all Demands is no Bar in Writ of *® Rep. 15:, _ 
Error to Reverſe an Outlawry ; for it doth not extend to ſuch Write,“ 
where nothing is Demanded either in Fact or in Law. But mſuch 
Caſe a Releaſe of a Writ of Error is a good Plea, i If the King Re- i 5 Rep. 56. 
l-afeth all Demands, a Right of Inheritance ſhall not be Releaſed. 
A Releaſe of an Action or a Right cannot be for a k Trme, It * Lit. 467. 
will enure for ever, if it be made but for an Hour. e 
* »y Releaſes ſhall be Confirmed, and the Words of a Relcaſc 
applicd. | | 
* What is a Conveyance by Leaſe and Releaſe ? 
A Releaſe here is a Conveyance of One's Intereſt or Right, which 
He hath in a Thing, to Another that hath the Poſſeſſion thereof. 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, (5c. to the Intent that by the Vertue thercof the 
Leſſee may be in Actual Poſſeſſion of the Lands intended to be Re- 
leaſed to Him. And then the Leſſee by Vertue of the Statute of the 
27 H. 8. chap. 10. For Transferring Uſes into Poſſeſſion, is Enabled 
to take a Grant or Releaſe of the Reverſion and Inheritance of the 
ſaid Lands to the Uſe of Himſelf and His Heirs for Ever, &c. which 
is then accordingly done, reciting the ſaid Leaſe and declaring the 
Uſes. A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe, i ventr. 35. 
and to make the Leſſee capable of a Releaſe. x 
This is become a very Common Conveyance, (vs.) To paſs 
Lands by Way of Leaſe and Releaſe. It amounteth to a Feoffment, 
the Uſe drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. The Exccution of the Uſe, raiſed by the Bar- 
gain and Sale for a Year, ſupplies the Want of an Actual Entry of 
the Leflec. See of Confirmation, intra. 3 
6. ® An Acquittance is a Sort bf Releaſe, and is a Diſcharge in = Terms of 
Writing, or by Bill under Seal, of a Sum of Money, or other Duty, *be Law, v- 
which ought to be paid or done. As if one is bound to pay Money De © as. 
upon an Obligation, or Rent Reſerved upon a Leaſe, &c. and the 51. | 
Party to whom it is due, upon Reccipt thereof gives a Writing un- 
der His Hand witneſſing that He is paid. This is ſuch a Diſcharge 
in Law, that He cannot demand and recover the Sum or Duty again, 
if the Acquittanee is ſhewed. An Acquittance without Seal is only 
an Evidence or Proof of Payment, but not pleadable, becauſe No 
Decd. M Litere Acquietantie do ſignify a Deed of Acquittance. 
The Obligor is not Bound to pay Money upon a ſingle Bond, un; 
| leſs the Obligee will make Him an Acquittance, Nor is He . 
to pay it, before He hath the Acquittance. And in this Caſe the 
Obligor may compel the Obligee, to make Him an Acquittance. And 
ſo it is of a Statute-Merchant. But otherwiſe it is in Caſe of an 
Obligation with a Condition; for there one may Aver Payment. 
And now alſo, | 


n I Inſt. 52.0, 


— 


By the 3 & 4 Ann. chap. 16. Fan Action of Debt is brought 
pon a ſiugle Bill, if the Defendant hath paid the Money Due upon 
ſuch Bill, ſuch Payment may be pleaded in Bar of the Action upon 
ſuch Bill. 


9 If a Rent is behind Twenty Years, and the Landlord makes an Inf. 3734 
Acquittance for the Laſt that is Due, all the Reſt are preſumed to be Lone oh) 
paid; and the Law will Admit no Proof againſt this Preſumption. 1 pe 12 
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If One hath a Debt upon Bond, and upon Book for Wares, (5c; 
| from the ſame Perſon, the Manner of 'Tender and of the Payment 
* 5 Rep.117- ſhall be directed, by? Him who maketh the Tender or Payment; 
vere by Him who accepteth of it; and the Acquittance ought to 
be given accordingly. [This is, when the Debtor at the Time of 
Payment declares, on what Account he makes the Payment; other- 
wiſe the Party receiving the Money may apply it to any juſt Ac- 
count, See of Payment of Rent, chap. 2. Ru, | | 
An Acquittance in full of all Accounts ſhall be Extended only to 
FF Accounts, [ Orere, See of Releaſes.] 
3 Noy's Max. An Acquittance made by a 4 Mayor of a Corporation alone (the 
3 4% Town being incorporated by the Name of Mayor, Sheriff and Bur- 
geſſes, c.) ſhall be Good for the Common Quiet, if there are a 
ed Precedents for it. For here the Common Error makes 
the Law. 7 
If One acknowledges Himſelf to be ſatisfied by Deed, it is a Good 
Plea in Bar, without any Thing Receiv'd. But an Acquittance 
without a Seal is only Evidence of Satisfaction, as hath been ſaid. 
+ 11oft.295.b. 10. f A Deed of Confirmation is a Conveyance of an Eſtate or 
g Right in Being, by Him that hath a Larger or Better Eſtate in the 
Thing Granted than the Tenant; whereby a Voidable Eſtate is cor- 
roborated, made ſure and unavoidable; or whereby a particular E- 
ſtate is Increaſed. A Confirmation thereof may make a Voidable 
Eſtate Good, but cannot work upon an Eſtate, that is void eitlier 
in Law, or Determined by Expreſs Condition or Limitation. It is 
Lit. 513. made by theſe Words, (vis. ) f Rarify, 2 and Confirm, c. He 
that Confirms, muſt be in Poſſeſſion of the Eſtate or Right; and he 
alſo muſt be in Poſſeſſion, to whom the Confirmation is made, 
A Confirmation is almoſt of the Nature of a Releaſe. 
He that makes the Confirmation is the Corfirmer, and He to 
whom it is made, the Confirmee. 
t 11nft.295.a, Confirmations are * Expreſs or Inplied. Expreſs, as by the 
zot.b. Words Ratify, Approve and Confirm. Implied by Late, as by the 
Words Have Given and Granted, Have Demiſed, Oc. which in ſome 
Caſes ſhall enure to the ſame Intent as I Have Confirmed, 
"9 Rep. 142. u Every Confirmation is Perfetting, Increaſing or Diminiſhing. 
2 Inſt. 295. a. Perfectiug, As when one makes an Eſtate Abſolute, that was Con- 
ditional. Increaſing, as when an Eſtate at Will is Increaſed for 
Years, or an Eſtate for Years Increaſed for Life, &c. Diminiſbius, 
& where a Landlord Confirmeth the Eſtate of His Tenant, to Hold 
by Leſſer Rent, Ge. 
x Weſt's In a Deed of Confirmation it is Proper to * Recite in the Premiſſes 
_ . pt. the Eſtate of the Tenant, which is to be Confirmed, and alſo the E- 
ſtate of Him, that is to Confirm, and to Expreſs the Conſideration 
thereof, if there is any. | 
'1Inft.zoo.bo In ſome Caſes the Confirmation of a Y Third Perſon is needful, to 
Perfect the Grants of others, as the Grants and Leaſes of a Biſhop 
(not Warranted by the Statute of the 32 H. 8. chap. 28. and other 
Statutes) muſt be Confirm'd by the Dean and Chapter or Chapters; 
* of a ⁊ Dean of his Sole Poſſeſſions by the Chapter, and by the * Bi- 
1 Roll, Abr. ſhop; of a Donative Dean, by the King and Chapter; of an 4rch- 
= bi. deacon or Prebendary,' by the Biſhop, Dean and Chapter. If the 
Degge's Par- King is Patron of a Prebend, then it muſt be with the Confirmation 
pas Coun of the King, Dean and Chapter; Grants and Leaſes of a 2 or 
85 2 | | icar 
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Vicar, to bind 'Their Succeſlors, muſt be with the Confirmation of 
b Patron and Ordinary. But if the Ordinary or Biſhop is Patron, * aft. 297. 
The Dean and Chapter alſo muſt Confirm. The Patron muſt Con- 3b. 329 4 
ſent to the Grant of Sole Corporations, that Have not the Abſolute 
Fee in them. But the Patron muſt have the Fee- ſimple of the Ad- 
vowſon, to be able to Bind the Parſon's Succeſſor. Otherwiſe the Con- 
tirmation is Good only during the Patron's Eſtate. If the Parſonage 
is a Donative, the Confirmation is to be by the Patron only. 
© If a Prebendary or Parſon makes a Leaſe for 20 Years, and the © 5 Rep. Br. 
Leaſe, Demiſe or Eſtate is Confirmed for 10 Years, This is a Good * ft 297+: 
Confirmation for the Whole; and the Addition for Parcel of the Term 
is Repugnant, when the Whole was confirmed before, by confirming 
the Leaſe, Demiſe, or Eſtate Generally. But if the Land had been 
Confirmed to the Leſſee for Ten Years, or for any other Part of the 
Term, It had been Good for the Ten Years, or Part of the Term on- 
ly; for then there would be no Repugnancy. So may a Confirma- 
tion be of Part of the Land, or of a leſs Number of Aeres, than 
were granted. So if Tenant for Life makes a Leaſe for a Hundred 
Years, The Leſſor may confirm either for Part of the Term, or for 
Part of the Land, if He hath not before confirm'd the Leaſe, &c. 
But an Eſtate of Freehold cannot be confirm'd for Part of the Eſtate; 
for that the Eſtate is Entire, and not ſeveral, as Years are. 


4 Note; If a Biſhop hath Two Chapters, Both muſt Confirm His © Dyer 282. 
Grants or Leaſes, or elſe His Succeſſor may Avoid Them. And This 1 Iaſt. 301. 3. 
Confirmation muſt be made in the Life of the Biſhop and of the Gran- 
tees. [See of Dean and Chapter, Book 1. chap. 3.] 

Alſo if Tenant for Life Grants a Rent-Charge to One and his 
Heirs, A © Third Perſon, (viz.) He in the Reverſion muſt Confirm Lit. 529. 
it; otherwiſe it is Good only for the Life of 'Tenant for Life. 1 Inſt. 301.9. 

f There are Eight ſeveral Diverſities betwixt a Confirmation and ! Lit. 516, 
a Releaſe; and there are Eight Different Caſes, wherein a Confir- Je. p 
mation and a Releaſe have like Operation in Law, But many of 293, hg 5 
the Curioſities of ſome kinds of Confirmations and Releaſes are ſup- 
plied by Fines to Uſes, by Bargain and Sale and Decd Inroll'd, 
and by Leaſe and Releaſe. 

11. 8 An Aſſignment is the Appointing and Setting over a Right to 8 110g. 301.6, 
Another by theſe Words, (viz.) Have Given, Granted, Aigu d and Terms of the 
| Set Over. Have Given or (zranted may amount to a Grant, a Feoft- 6 — * 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, Gr. ht 
as hath been ſaid; and it is in the Election of the Party to Uſe Them 
to which of Theſe Purpoſes He will. But a Releaſe, Confirmation 
or Surrender, (5'c. cannot Amount to a Grant, (5c. nor a Surrender 
to a Confirmation or Releaſe, &c. becauſe Theſe are Peculiar Man- 
ners of Conveyancing. He that Aſſigns is the 4fſignor, and He to 
whom the Thing is Aſſign'd is the 4/ſzznee ; who always hath the 
Thing Aſſign'd in His Own Right, not as a Deputy. | 

There may be Aſſignments in Deed and Aſſignments in Law, [See 
Of Covenants, ſupra.] 1 

There may be Aſſignment of Lands given in Fee, for Life or Years; 

Of a Mortgage for Years forfeited, the Mortgagor being made a Par- 
ty, and Confirming the Aſſignment, Of an Annuity, Rent-Charge, 
Jadginant, Statute, Oc. - | 
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„ 3 Rep. 24. If a Leſſce docs Aſſign over His Term, h the Leſſor may Charge 

1 Cro. 315. the Leſſee or Aſſignee as He pteaſes ; but if He accepts the Rent of 

ph al 380. the Aſſignee (knowing of the Aſſignment) He hath Determined His 

Election, and cannot afterwards Sue the Leſſee for the Rent due af- 

ter the Aſſignment. It is certain that He cannot ſue an Adminiſtra- 

i 2 Rep. 23, tor or an Executor of a Leſlee after an Aſſignment. i But a Leſſor 

64 1.g all not be forc'd to take the Aſſignee for His Tenant. [An Ac- 

18 ſ½. tion of Covenant will lie againſt the Leſſee or his Executors, for 

Rent due after his Aſſignment. 3 Leg. 233. 2 Vemr. 209, 234.] 

A Leaſe for Years Rend'ring Rent with a Condition, That if the 

Leſſee Aſſigneth His Term, the Leſſor may Re-enter, The Leſſce 

Aſſigneth, and the Leſſor Receiveth the Kent of the Aﬀignee (not 

* 3 Rep. 64: k knowing of the Aſſignment) It ſhall not Exclude the Leflor of His 
Entry. For the Leſſee ſhall not take Benefit of His own Fraud. 


Noy' Max. If Leſſee for Years Aſſigns over His Term and Dies, ! His Execu- 


Mo tor ſhall not be charged for Rent Due after His Deceafe. 

In an Aſſignment it is Neceſſary, to Have Covenants on the A(- 
ſignor's Part, to Save Harmleſs of Former Rents, Grants and Incum- 
brances; and for the Delivery of Evidences and Deeds; that the Aſ- 
ſignor is Owner in Poſſeſſion, and Hath Power to Grant and Aſſign; 
That the Aſſignee may Quietly Enjoy; to make further Aſſurance, 
Sc. And it is neceſſary to have Covenants on the Aﬀignee's Part, 
To pay the Rent, to perform Covenants, &c. 

Perkins An mAnthority or Truſt cannot be Aſſign'd over, unleſs it be Grant- 
TD ed to Him and his Aſſigns. And then it muſt be in Writing. [See 
4 Ind. 85. 29 Car. 2. chap. 3.] AN Poſſibility, Right of Entry or Thing iu 
1" 16,17, Action, or Cauſe of Suit, or Title for Condition Broken cannot be 


3 lat. 214. a. Granted or Aﬀegn'd over, as hath been ſaid before. [See Of Grants, 
10 Rep. 48. ſepra. But See the 32 H. 8. chap. 34. And of the King, Book 1. 


chap. 2.) A Thing in Action, as a Statute, Bond, a Juſt Debt, is 
vulgarly ſaid to be aſſignable over: But then One mult Sue for the 
ſame in the Name of the Aſſignor. So that in Reality, it amounts 
to little more than a Letter of Attorney, to Sue in His Name. One 
Int. 232. may Give or Aſſign over His Bond, c. i. e. the o Parchment, Paper 
& b. and Wax, and the Aſſignee may Keep or Cancel it. [See 7 Fac. 1. 
ch. 15. What Debts only, may be Aſſign'd to the King.] Matters of 
Eaſe and Pleaſure Granted to a Perſon cannot be Aſſigned; as to 
go to Church over my Ground, to Dine at my Table, Oc. but, 
Generally ſpeaking, Matters of Profir may be Granted over. 


By the 1 Jac. 1. chap. 15. The Eſtates of Bankrupts may be 
Mind Over by the Commiſſioners; and the Aſſignees may Bring 
Actions 7 their own Names. [ Sce 5 Georg. 1. thap. 24. 5 Geb. 2. 
chap. 30. | 

35 the 10 & 11 W. 3. chap. 23. The Judges Certificate For Ta- 
king and Proſecuting Felons to Conviftion, may be Aſſign d over once. 
[See Of Larceny from the Houſe, Book 3. chap. 1.] 

By the 3 & 4 Ann. chap. 9. All Notes, whereby Auy Perſon ſhall 
Promiſe to pay Another, or Order, or Bearer, the Money merition'd in 
ſuch Note, ſball be Due and Payable to ſuch Perſon to whom the 
fame is nude Puyable. And ſuch Note paynble to ſuch Perſou, or 
Order, ſhall be 4/ſjgnable over in manner as Inland Bills of Exehange 
are. And the Perſon, To whom ſuch Money is payable, may maintain: 

I an 
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an Action tor the ſame, as they might upon ſuch Bill of Exchange. 
And the Perſon to whom ſuch Note ſo Payable, or Order, is aſſigned, 
or Indorſed, may maintain an Action againſt the Perſon who Signed, 
or any who Tndorſed the ſame, as in Caſe of Inland Bills, And Re- 
cover Damages and Coſts of Snit. 


[See more in the ſaid Statute of Drawing, Accepting or Proteſt- 
ing Inland Bills. ] | | 

> Note, That Inland Bills of Exchange are aſſignable by Cuſtom. * : Roll. Abr. 

There is a Difference between an Inland Bill of Exchange and a N A 
Foreign Bill of Exchange, which is made to return Money beyond 133. mY 
the Seas. For an Inland Bill (without Cuſtom to ſupport it) is but in 2 Ventr. 397, 
the Nature of a Letter; whereas if a Foreign or Outland Bill is refuſed ? C. 6,307. 
to be accepted, an Action (by the Lau- Merchant) would always lie 
againſt the Drawer; and if the Merchant to whom it is directed ſub- 
ſcribes the Bill, it is an Implied AM ſumpſit to pay it. [But now ſee 
the Statutes of the 9 & 10 V. z. chap. 17. and the 3 & 4 Aun. ch. 9. 
at large; and of an Aſumpſit, Book g. chap. 4. 


By the 4 & 5 Ann: chap. 16. Bail. Bondi may be Aſſigned over by 
the Sheriff, &c. | 

By the 5 Georg. 2: chap. 30. The Lord Chancellor may Aſſign over 
the Bonds of pretended Creditors given to Him, to the Party Gried d; 
who may ſue ſuch Bond in His Own Name. | a 


[Sce for Exchequer Orders, &c. Eaſt-India Stock, &c. South-Sca 
Stock, Gc. the reſpective Statutes.] 
12. An Exchange (Excambium) is a Mutual Grant of Equal In- 
tereſt, the One in Exchange for the other. It is made by Theſe 
Words, (viz.) Have Given, Granted, Confirm'd to J. and his Heirs 
and Aſſigns for Ever in Exchange for, &c. In this Conveyance the 
Word 1 Exchange is ſo Appropriated by Law, that it cannot be ex- 4 1 taft, 30 b. 
preſſed by other Words: Frecholds do paſs without Livery and Seiſin, 
if the Word Exchange is uſed ; but it muſt be by Deed. 

r It is Neceſſary to the Perfection of the Eſtate, 1. That the E. Lit. 63, 64, 
ſtate Given be Equal in Quantity, as Fee- ſimple for Fee-fimple, &c. 8 
Bat it Matters not whether the Lands be of Equal Value, or of the . & b. 
ſame Nature; fo that they Concern Lands or Tenements. Neither 31. 4. & b. 
is the Quality or Manner of the Eſtate material; for Jointenants 
may Exchange with Tenants in Common, Cc. An Exchange with 
the King is Good; tho' he is ſeiſed in his Politick Capacity, and a 
Subject in his Natural Capacity. 2. The Word Exchange mult be 
uſed. 3. There muſt be an Execution by Entry in the Life of the 
Parties. For if one Dies before Entry, the Exchange is void. 4. If 
it be of Things that lie in Grant, it muſt be by Deed: 5. If Lands 
lie in ſeveral Counties, it ought to be by Deed indented; So if the 

Things lic in Grant, tho' it be in one County. [See the 29 Car. 2. 
chap. 3. | : 

Tus On a Conveyance frequent in ſ former Times; but now ſel- 71 tr. 3o. b. 
dom uſed ; except that Parſons ſometimes Exchange their Churches, 2 Rep. 74. 
and Reſign Them into The Biſhop's Hands. But this is not a perfect 

Exchange, 'till both Parties are Inducted. Therefore if Either Dies, 
Oo 2 before 
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before They are Both Inducted, the Exchange is Void, according to 
the Third Requiſite neceſſary to an Exchange juſt now mention d. 
As an Inheritance for an Inheritance, Freehold for a Frechold, 
Chattels Real for Chattels Real, may be Exchanged, fo Chattcls 
Perſonal or Goods may be Exchanged for Chattels Perſonal or 
t 1 inſt. 50.b. Goods. But * Annuities, Oc. which Charge the Perſon only, and 
do not concern Lands or Tenements, cannot be Exchanged for 
Lands or Tenements. | 


eInft.33 7b. 13. Au Surrender (Surſum Redditio) is a Deed or Inſtrument in 


Writing, "Teſtifying with apt Words, that the Particular 'Tenant for 
Life or Years of Lands and Tenements, doth yield up the Eſtate to 
Him that Hath the Immediate Eſtate in Remainder or Reverſion, 
that He muy have the Preſent Poſſeſſion; and wherein the Eſtate 
for Life or Years may Merge or Drown by mutual Agreement. 

x Perk. 607, For the Leſſee cannot Surrender to the Leſſor againſt * His Will. 

w_ But if He to whom the Surrender is made, does once agree to the 
ſame, He cannot afterwards Diſagree. 

He that Doth Surrender, is the Surrenderor, and he to whoſe Uſe 
it is made, is the Surrenderee. It is made by 'Theſe Words, (vig.) 

Hath Surrendered, Granted, Given, Nelded up and Confirmed, &c. 

; 11nt.338.9. Surrenders are of Y Three Kinds. A Surrender properly taken at 
Common L,aw, which was juſt now Deſcribed. A Surrender of Copy- 
hold or Cuſtomary Eſtates, of which we have ſpoken before. [ See 
Of Copyhold Eſtates, chap. 1. ante.] A Surrender improperly Taken, 

as of a Decd, a Patent, a Rent newly Created, and of a Fee- ſimple 
to the King. 

1. A Surrender at Common Law is of Two Sorts. 

1. A Surrender in Deed, or by 2 Words in Writing; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent, to 
give him his Eſtate back again. This is a Surrender in Deed, if the 
Leſſor agrees to it. There is alſo a Surrender by Deed, and that is of 
Things that lie in Grant. 

To make a good Surrender in Deed of Lands, Theſe Things arc 
Requiſite. 1. The Surrenderor muſt be a Perſon able to Grant, and 
to make a Surrender; and the Surrenderec a Perſon able to receive, 

1 Inſt. 338.4. and take it. 2. The Surrenderor muſt have an Eſtate in 2 Poſſeſſion, 

and not a Bare Right or a Future Right. 3. The Surrender muſt be 

2 Perk. 384. made To Him that Hath the next * immediate Eſtate in Remainder 

Fang d. and Reverſion, and there muſt be no Eſtate Coming between. 4. The 

Noy's Ni Surrenderee muſt have a Higher or b Greater Eſtate in the Thin 

73; Surrendered than the Surrenderor hath, ſo that the Eſtate of the Sur- 

. 599» renderor may be Drowned therein; for if Leſſee for Life Surrender 
to Him in Remainder for Years, or Tenant for Life Surrender to 
Tenant for Life, | Oy. 2 Rep. 5 1. a.] Theſe are void Surrenders; be- 
cauſe the Eſtate Surrendered cannot be Drowned. 5. There muſt 

« 1Inft.338.b. be a ©Privity of Eſtate betwixt the Surrenderor and the Surrenderee. 

« Perk. 554, 6. The Surrenderee muſt have an Eſtate in his 4 own Right, and 

e the Right of His Wife, Gc. 7. The Surrenderee muſt be 

* Perk. 584, © ſole ſeiſed of his Eſtate in Remainder or Reverſion, and not in 

e Jointenancy. Therefore one Jointenant for Life cannot Surrender 

454 to his Companion in Fee. For every Jointenant is ſeiſed of the 
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whole in Poſſeſſion in and thro' the whole Land. 8. The Surren- 
derce muſt f Agree to the Surrender as before obſerved. f 1 laſt. 33 5.b. 

Surrenders mult not be made of Eſtates in Fee-ſimple or Fee-rail, 
nor of Rights or Titles only to Eſtates for Life or Years; nor yet of 
8 Part of an Eſtate for Life or Years, as of Seven Years out of Ten, s Perk. 615, 
Sc. One may Surrender an Eſtate for Life h without Livery of Noy's Max. 
Seiſin; becauſe it is but a Reſtoring the Eſtate again to him in the Lila. 338.4 
immediate Remainder or Reverſion. As one may Surrender an 
Eſtate Abſolutely for Years, ſo one may Surrender an Eſtate for 
Years Determinable upon Lives. And Surrenders may be of Meſ- 
ſuages, Lands, Commons, Rents, or any Things that are Grant- 
able; either Abſolutely or upon i Condition Precedent or Subſe- . Perk. 624. 
quent. * But where Things may not paſs by Way of Surrender, It * Perk. 588. 
may enure to other Purpoſes, and take Effect by Way of Grant; if 
there are Aufficient Words in the Dced. 

If Tenant for Life Grants a | Rent-Charge, and afterwards doth 1 1Inaſt. 3 38. b. 
Surrender his Land; the Rent-Charge ſhall continue notwithſtand- 
ing the Surrender. 

m 2, A Surrender in Law is that which is wrought by Operation = 5 Rep. 11. 
of Law; as if One makes a Leaſe for Years to begin at Michael- 5 Reb. 69. 
mas next, and the Leſſee before Michaelmas takes a New Leaſe 4 = $8 
for Years to begin preſently, or at M:ichaelmas; this is a Surrender 
in Law of the former Leaſe. So if one having a Leaſe, and during 
the Term takes a new Leaſe, this is a Surrender in Law of the for- 
mer Leaſe. But a Future Intereſt cannot be ſurrender'd by Deed in 
Expreſs Words, becauſe there is no Reverſion wherein it may Drown. 

So that in ſome Caſes a Surrender in Law is of greater Force than 

a Surrender in Deed. And this Surrender in Law by taking a New 

Leaſe holds, though the ſecond Leaſe is for a * Leſſer Term than « ; rep. 11. 
the firſt; and though the ſecond Leaſe is voidable by a ® Condition, 2 Cro. 84- 
or though the Second Leaſe is made to the Leſſce and a Stranger, , 1 
or to the Leſſce and his Wife, &c. [| Ouære, P If an Officer for Life » 3 Cro. 198 
accepts of Another Grant of the ſame Office to Himſelf and Ano- * Ver: 297. 
ther, whether It is a Surrender of the firſt Grant :] But the Second 

Leaſe muſt be made of the ſame Thing whereof the firſt Leaſe is 

made; mult be good in Law and not void; and muſt Recite the 

former Leaſe ; 4 or elſe perhaps It will not be conſtrued a Surrender Roll. Abr. 
of the former Leaſe. 497. 

Ar Maſter of an Hoſpital (being a Sole Corporation) by the Con- rIaſt. 338. b. 
ſent of his Brethren makes a Leaſe for Vears of Part of their Poſſeſ- 
ſions, and the Leſſee for Years is afterwards made Maſter, the 
Term is Drown'd. For one cannot have a Term for Years in his 
Own Right, and a Freehold in Another's Right together: As if a 
Leſſee for Years takes a Feme Leſſor to Wife. But one may have a 
Freehold and a Term in Another's Right. Therefore if a Leſſor 
takes the Leflee to Wife, the Term is not Drown'd ; but he is poſſeſ- 
ſed of the Term in her Right during the Coverture. So if a Leſſee 
makes the Leſſor His Executor, the Term is not Drowned. 

In a Corporation Aggregate of many, if a Leſſee for Years of Part 
of their Poſſeſſions is made Maſter, the Term is not Extinguiſhed, 
no more than if the Leſſee had been made one of the Memhers of 
the Corporation. 


By 
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By the 29 Car. 2. chap. 3. No Eſtates of Freehold, or of Term for 
Tears, or any uncertain Intereſt (not being her or Cuſtomary 
Eſtates) ſhall be Aſſign d, Granted, or Surrender d anleſi by Deed, or 
Note in IWriting, Signed by the Parties making them, or their 4- 
gents Authorized by Writing, or unleſs by Operation of Law. * 
of Surrenders in Copyhold Eſtates, chap. 1. and Of Leaſes, ante. 


14. A Revocation and New Declaration is a Deed made Purſuant 
to ſome Proviſo contained in a former Decd or Conveyance; Giving 
Power to Revoke or call back ſomething Granted; and by a New 
Declaration to Create a New Eſtate of the Lands; after which Re- 
etInft.237.a. vocation and Declaration the Lands ſhall ſettle accordingly. f Theſe 
Proviſo's containing Power of Revocation are crept into Voluntary 
Conveyances, and are become very frequent, and paſs by raiſing of 
Uſes according to the 27 H. 8. chap. 10. For being Coupled with an 
Uſe They are allowed to be Good, and not Repugnant to the former 
Eſtates. As if One ſeiſed in Fee Covenants to ſtand ſeiſed to the Uſe 
of Himſelf for Life, and after to the Uſe of his Son in Tail, with di- 
vers Remainders over. Provided, that He may revoke any of the 
ſaid Uſes; and afterwards He revokes Them, He is ſeiſed in Fee 
again without Entry or Claim. But in Caſe of a Feoffment or other 
Conveyance, whercby the Feoffee or Grantee is in By the Common 
Law, Such Proviſo would be merely Repugnant and void. [It would 
be void, as to deſtroying the Feoftment ; but it might be good, as 
to revoking the Uſes, to which the Feoftment was made.] 
Theſe Revocations are favourably Interpreted, becauſe many 
Men's Inheritances depend upon Them. [But ſee 27 Eliz. chap. 4. 
under the Title, Who may Purchaſe and Convey, ante. For by that 
Statute Voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by 
Fraud and Covin to defraud Purchaſors. ] | 
s Rep. 82. t Some Things may be revoked of Courſe, tho' They are made 
irrevocable by Expreſs Words; as a Letter of Attorney, a Submiſ- 
fion to an Award, a Teſtament or Laſt Will; for 'Theſe of Their 
J Own Nature are Revocable. 
4 15. A Statute is a Bond or Obligation of Record. This Word is 
i alſo uſed for an Act of Parliament. But here it is called a Statute, 
4 | becauſe it is made according to the Form provided by Statutes 
* or Acts of Parliament. | 
4 | The Debtor, or He that Enters into the Statute or Bond, is called 
| the Recognizor or Conuſor, and the Debtee, or He to whom it is 
made, is called the Recogniſee or Conuſee. 

Statutes are of Three Kinds. A Statute- Merchant, a Statute- Sta- 
ple, a Recognizance. 

1, AStatute-Merchant was contriv'd for the Security of Merchants 
only ; yet at this Day it is uſed by Others, and is become one of the 
Common Aſſurances of the Kingdom. | Sce the 31 H. 6. chap. 9. 
32 H. 8. chap. 5. and of Eftates by Statute-Merchant, chap. 1. ante.| 

2. A Statute-Staple was invented, and is uſed, only for Merchants 
and Merchandizes of the ſame Staple; and is of the ſame Nature with 
4 Statute-Merchant, and moſt properly call'd a Statute-Staple. | See 
the 23 H. 8. chap. 6. 32 H. S8. chap. 5. infra.) But Theſe are almoſt 
out of Uſe, [See Of Fftates by Statute-Staple, chap, 1. ante.] | 
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By the 33 H. 8. chap. 39. A Obligations and Specialties (fo call'd 
becauſe they muſt be Specially and Particularly Pleaded) Due & 
the King are in the Nature of Statutes-Staple. 

By the 34 & 35 H. 8. chap. 26. (. 94. Perſons having Landi in 
Wales are bound by Statutes in England. 

By the 27 Eliz. chap. 4. Every Statute- Merchant or Staple, that 
is taken according to the 23 H. 8. chap. 6. muſt be brought to the Clerk 
of Recognizances, within four Months after the Acknowledgment 
thereof, and Enter d in His Office, or elſe ſhall be æoid againſt 
Purchaſers of Lands chargeable therewith, and againſt their Heirs, 
Executors, Adminiſtrators and Aſſigns. 


3. But there is a Statute-Staple improperly ſo call'd, which is a 
Recognizance or Bond of Record, Teſtifying that the Recognizor 
doth owe to the Recognizce a Sum of Money. 

Recognizances in General are of * ſcveral Sorts. 

1. One founded upon the Statute of the 23 H. 8. chap. 6. For, 


By the 23 H. 8. chap. 6. The Chief Juſtices of the King's Bench 
and Common Pleas in Term-Term, or (iu their Abſence out of the 
Term,) the Mayor of the Staple at Weſtminſter, and the Recorder of 
London, jointly together, ſhall have Power to take Recognizances 
for the Payment of a Debt in this Form, Noverint Univerſi, Gc. Aud 
it ſhall be Sealed with the Seal of the Conuſor, and with the Seal of 
the King appointed for that Purpoſe, and with the Seal of one of the 


Chief Fuſtices, or the Seal of the ſaid Mayor of the Staple and Re- 


corder, &c. The Clerk of the Recognizances ſhall enroll ſuch Obliga- 
tion, &c. The Recognizees, &c. of ſuch Obligations, their Fxecutors 
and Adminiſtrators, ſhall have in Every Point againſt ſuch Recog- 
ui sor, &c. like Proceſs, Execution and Advantape, as Hath been Had 
or made upon the Statute-Staple, &c. | See 8 Geo. 1. chap. 25. for ſup- 
plying ſome Detects in Stat. 23 Hen. 8.] And if the Tenant by Exe- 
cution be Evicted, He ſhall Have the Remedy provided for Te- 
nants by Execution upon the Statute-Staple by the Act of the 32 
H. 8. ch. 5. [See the 32 H.8. chap. 5. For the Continuation of 
Debts upon Execution: And the Expoſition of that Statute, 1 nf. 
289. b. 2 Inſt. 678, &c. 4 Rep. 66.] and the 34 & 35 H. 8. chap. 
26. H. 94, 95. Concerning Recognizances taken in England by Per- 
ſons having Lands, Gc. in }/ales. 


The Execution upon a Statute or Recognizance purſuant to the 
23 H.S. chap. 6. is called an Extent. And the Body of the Conn- 
for (if He is Lay) and All His Lands, Tenements and Heredita- 
ments that where in His Hands at the Time of the Acknowledging 
the Statute or After, and into whoſe Hands ſoever they come, whe- 
ther Corporcal or Incorporcal, are liable to the Extent. Lands, &c. 
that are Copyhold are ſubject to the Extent only During the Life of 
the Conuſor. Goods and Chattels, as Leaſes for Years, Cattle, Gc. 
that are in His Own Hands, and not Sold Bond Fide, Gc. and fo 
valuable Conſideration, are liable alſo to the Extent. | 

* If Two or more join in a Recognizance, Gc. The Lands of 
All ought Equally to be Charged. OS 
is 


a 2 Inſt. 678. 


* 3 Rep. 15, 
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IIIſt. 292. b. 
2 Inſt. 395, 


471. 
10 Rep. 128. 


2 1Inft.17 2.4 
5 Cro. 515. 
2 Roll. Abr. 
146. 


a 1 Inft. 229. 
a. & b. 


This Kind of Recognizance may be uſed by Merchants or Any 
others, for Payment of Debts, or To ſtrengthen other Aſſurances. 

Y It a Recognizance is to pay a Hundred Pounds at Five ſeveral 
Days (viz. Twenty Pounds on each Day) preſently after the firſt 
Failure of Payment One ſhall have Execution upon the Recognizance 
for the 'F'wenty Pounds, and ſhall not tarry till the laſt Day is paſt, 
as in ſome other Caſes; for this is in the Nature of ſeveral Judg- 
ments. [See Concerning Payment of Rent, Book 2. chap. 2. 

2. There are other Recognizances that may be taken before the 
Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan- 
cery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, c. 
Theſe may be to ſeveral Ends and Purpoſes. But the Proceedings on 
theſe Sort of Recognizances are Different from the Proceedings upon 
the Statutes and the Recognizances firſt mention'd. The Conuſec 
upon theſe Recognizances ſhall have the ſame 'Things in Execution, 
as one may Have after a Judgment in the King's Bench or Common 
Pleas. 

[Sce 11 Ed. 1. Aon Burnel. 13 Ed. 1. De Mercatoribus. 27 
Ed. 3. chap. 9. 13 Eliz. chap. 5. 27 Eliz. chap. 4. 16 CF 17 Car. 2. 
chap. 5. 29 Car. 2. chap. 3. 8 Geo. 1. chap. 25. See alſo ho may 
Purchaſe and Convey, ante, and Of Action of Debt, Judgment, 


Execution, &c. Book 4. chap. 4. poſt. See the 21 Fac. 1. chap. 26. 
and of Felony, Book 3. chap. 1.] 


* By the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Annn. chap. 35. Juds- 
ments, Statutes, Recognizances, &c. ſhall not affett Lanas in the 
[Eaſt and Weſt Ridings of the] County of York, unleſs They are 
Ne giſtred, &c. 


By the 7 Ann. chap. 20. Statutes, Recognizances and Judgments, 


Hall not bind Lands, &c. in Middleſex, unleſs Enter'd in the New 


Publick Regiſters Office, &c. 


16. 2 An Obligation, according to our Common Law, is a Bond 
containing a Penalty with a Condition, for Payment of Money, or 
To Do or To Suffer ſome Act or Thing, &c. If it is withoyt Con- 
dition, It is call'd a Bill; which is ſometimes with a Penalty, and 
then it is call'd a Penal Bill or Single Bond. If it is without Seal, 
it is a Single Bill and no Decd. It may be made to an Infant, but if 
It is made by Him, The Obligation is voidable. And It may be 
made to a Feme Covert, but not by Her; for then It is void. [eo 
the 9 10 JV. 3.chap. 17. For Better Payment of Inland Bills of 
Exchanze, 3 & 4 Ann. chap. 9. 6 Ann. chap. 2. Concerning Pro- 
miſſory Notes, (5c. and Bills of Exchange.] 

He that Enters into the Obligation or Bond is the Obligor, and 
He to whom it is made is the Obligee. 

Here We may Conſider, 1. The Form of an Obligation. 2. The 
Condition of an Obligation, and 3. What Obligations and Condition 
are Void. 

1. As to the Form, It may be made in the Firſt or Third Perſon. 
In the Third Perſon notwithſtanding the 38 Ed. 3. chap. 4. which 
doth Extend only to Obligations made beyond Sea. But the uſual 
Way is Beſt, as Noverint Univerſi per Preſentes Me, Gc. Yet Any 
Words in Writing on Parchment or Paper, Sealed and Delivered, 


1 | whereby 
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whereby one doth Acknowledge Himſelf Indebted to Another, will 
make a Good Obligation. And tho' a Writing made in the Form 
of a b Statute (which the Party Seals and Delivers, but is not Seal'd e Roll Abr. 
by the King, Gc.) is not a Good Statute, yet it may be a Good 149. 
Obligation. AE | 

A Bond may be made from One to One, From One to Two, 
Three, Cc. From Two or More to One, From Two or More to 
Two or More. If Two or More are Bound in an Obligation thus, 
Obligamnus Nos, without ſaying more, the Obligation is Joint and 
not ſeveral. © But if it be thus, Obligamus Nos & utrumque No- Dyer 19. 
firum, This Obligation is Both Joint and Several. If the Obligation 5 Rep. 103. 
is thus, 4 Memorandum that T ſhall pay, &c. It is Good. If one a Roll. Abr. 
Binds himſelf to Pay Ten Pounds, and does not ſay hen, The 4% Roll. Abr. 
Obligation is Good, and the Money is due Preſently. If the Obliga- 245: 
tion is, That I own my Self indebted to One To be never paid, The 3 
Obligation is Good, and the S9/verdym void, and the Money is Pre- 
ſently Due. So if 4. Binds himſelf to B. in Twenty Pounds, to be 
paid to 4. whereas it ſhould be, To be paid to B. The Obligation 
is Good, and the Solsendum void. If an Obligation is made without 
Binding the f Executor by Name, yet they are Bound. If an Obli- : 1Inſt. 209. a. 
gation is made thus, Obligo me (leaving out FHeredes) Executores & * 3 
Adminiſtratores Meos, The Executors and Adminiſtrators are bound 335 _ 
by it, but not the Heir. 'The King's Debts arc payable by the Heir, Noy's Max. 
tho He is not named in any Specialty. [See the 33 H. S. chap. 39.} . 
8 If one Binds his Heirs to pay a Sum of Money, it is void; becauſe 1 laſt. 386. 
the Anceſtor was not bound. h Copyhold of Inheritance ſhall not be * 4 Rep. 22. 
Aſſets to bind the Heir upon an Obligation. i A Sole Corporation, e 
as Biſhop, Parſon, (5c. cannot bind their Succeſſors, or Take an Obli- © 
gation to Their Succeſſors. For no Chattel can go in Succeſſion, 
[See Concerning 'The Chamberlain of London, Book 1. chap. 8.] But 
in Caſe of a Corporation Aggregate, which never Dies, it may Go 
to the Succeſſors. 

k If a Bond is made To One and His Heirs, The Heir can never * 2 to. 8 4. 
have an Action of Debt upon this Bond made to his Anceſtor and | 
His Heirs. But the Executor or Adminiſtrator muſt ſue, tho They 
are not named, | 

An Obligation may be Good, tho' it contains Falſe Latin, Falſe ' roRep.133. 
Engliſh, or tho Latin is put for Engliſh, or Engliſh for Latin, if * e N 
the Intent of the Parties may ſufficiently appear. Therefore if Jo- Aer 
hannes is put for Fohannem, IWiginti for Viginti, Septungintis for 3 Cro. 416, 
Septuagintis, Sewteen for Seventeen, (5c. It is Good enough. For = 421. 
the Law doth make a Reaſonable and Favourable Conſtruction of 
Deeds and Conveyances, to ſupport them if Poſſible, according to 
the Intent of the Parties; but will Reject what is Uncertain. The 
Principal Things contain'd in An Obligation are the Parties and the 
Sum of Money; and when Both are ſufficiently Expreſſed and Under- 
ſtood without ſtraining, it will ſerve if the Obligation is well Execu- 
ted. The Sum of Money Intended may be often found out by Com- 
paring the Obligation and Condition; becauſe the Obligation is uſual- 
ly in a Double Sum, or thereabout, to the Sum mention'd in the 
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Condition. But if the Obligation is To Do a Collateral Thing, 
Thete will be a Greater Difficulty. 

If One Binds Himſelf by the Obligation in Lyinque agentis Libris 
or in Qyinageutis or Sexgintis Libris, c. Theſe Obligations ate 
void, becauſe the Meaning is Uncertain, But there may be a Re- 
medy in Chancery for ſuch Miſtakes. 
=" Rep z. If an Obligation Hath not a m Date, or a Falſe or Impoſſible Date, 

Ge. It is a Good Obligation from the Delivery, if Sealed and Deli- 
a1Inft.261.b. yer'd. If it is made n beyond Sea and Dated at Bourdeanx, it may 
om Abr. be ſued here in England in what Place the Plaintiff yours Saying. 


At Bourdeaux in England in the County of Middleſex, Gc. 


By the 33 H. 8. chap. 39. All Obligations and Specialties muſt be 
made to the King thus, Domino Regi, and To ub other for His 
Uſe, Solvendum Domino Regi Hæredibus vel Executoribus ſuis. 
And Theſe will Have the Ef of a Statute-Staple, &c. and if Un- 
paid at the Time of the King's Death, He may Diſpoſe of them ac- 
cordingly, either To His Heirs or Executors. [By 4 Geo. 2. chap. 26. 
All Bonds, Gc. muſt be in the Erglih Language.] 


2, The Condition of an Obligation is either Writ under it, or In- 
dorſed; and ſo it becomes a Bond Conditional; and if the Condi- 
* :Saund.66. tion is performed, the Penalty is ſaved. o A Single Obligation is 
taken moſt in Favour of the Obligee; but an Obligation with a Con- 
dition is taken moſt in Favour of the Obligor. For the Condition 
is made for His Benefit. 


When the Condition of the Obligation is, To Do any Lacwfwl or 


„nt. 206 l Poſſible Thing, ſuch Condition is Good. P But if the Condition for 


5 Rep. 22. payment of Money be made Impoſſible, as to make Payment on the 
zoth of February, It ſhall be paid preſently. In all Caſes where the 
Condition of a Bond, Recognizance, &c. is Poſſible at the Time of 
making the Condition ; and before the ſame can be perform'd, 'The 
Condition becomes impoſſible By the Act of God, or of the Law, 
or of the Obligee, c. then the Obligation, &c. is ſaved. But if 
the Condition of a Bond, (Fc. is impoſſible at the Time of making 
the Condition, the Obligation is Single. Where the Condition of 

* 5 Rep. 22. an Obligation doth Conſiſt of Two Parts in the 4 Disjunctive, and 
Both are poſſible at the Time of the Obligation made, and After- 
wards one of Them becometh impoſſible by the Act of God, the 
Obligor is not Bound to perform the other Part; for the Condition 
is made for the Benefit of the Obligor, that He might Have His E- 
lection, to perform the One or the Other, to ſave the Penalty of the 
Bond. Otherwiſe, If one Part of the Disjunctive was not poſſible to 
be performed at the Time of the Obligation made, and the Time 

when the Condition was to be performed. 

0 Rep. zo, If One binds Himſelf to pay Money, Gc. and no r Time is Li- 

3) & 208. mited, the Money, Cc. is to be paid preſently (i. e.) in Conve- 

a. & b. nient Time, if the Act is Tranſitory or not Tied to a certain Place. 

2 a> If the Act to be Done is Local, or to be done at a certain Place, 

as. as to go to Rome, (Fc. and the Obligor is to Do the ſole Act, and 
no Time is Limited, The Obligor hath Time During His Life 
to perform it, and cannot be Haſten'd by Requeſt. But where 
the Condition of the Obligation is Local, if the Concurrence of 
the Obligor and Obligee is Requiſite, The Obligee muſt Haſten it 

I | | | by 
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by Requeſt. Vet if the Obligor may perform it in His Abſenee, There 
the Obligor ought to do it in convenient Time, and hath not Time 
during his Life. | Sce the Difference of a Condition of a Feoffment 
in Fee to pay Money, where no Time is Limited, (5c. 1 Viſt. 208. 
. | | 

If the Condition of an Obligation is to pay Money, or to do (Lit. 340. 
the like Tranſitory Act, to the Obligee on a certain Day, and no 1 I=8-210.b. 
Place is named where it ſhall be paid, the Obligor muſt at his Pe- 
ril ſeek out the Obligee, if he is within the Kingdom at the Time 
when the Thing is to be done. But if the Condition of a Bond is to 
deliver Twenty Quarters of Wheat, the Obligor is not Bound to 
carry it about, and ſeck the Obligee, but the Obligor before the Day 
muſt go to the Obligee, to know where He will appoint to receive 
it, and he muſt deliver it accordingly. * Andif the Place is cer- « 1108 211.3. 
tain, and yet the Payment may be at any Time during Life, 
the Obligor cannot Tender the Money when He will, but He muſt 
firſt give the Obligee Notice to Attend. [See Tender of Rent, chap. 2. 
ante.) "It a Place is named, and the Money is paid at any other 1 Inſt. 212. 
Place, and even received before the Day, the Condition is Perform- S * > Abr. 
ed. For it was a Duty preſently, and is to be eſteem'd Payment at for es 
the Day. It is moſt adviſcable to appoint the Money to be paid at a 
certain Time and Place; and then the Obligor, &c. is not bound to 
ſeek the Obligee, 7c. in any other Place, nor to be there longer than 
is Compriz d in the Indenture; nor is the Obligee, &c. bound to re- 
ceive it in any other Place. If a Man is bound to pay Money at 
x ſeveral Days, the Penalty is not forfeited till all the Days are -s Rep.13;. 
paſt. But if the Bond is with a Condition, it may be ſo worded, as 1 
to enable the Obligee to Sue the Penalty upon the firſt Default. [See 
Payment of Rent, chap. 2. ante, and Action of Debt, Book 4. ch. 4.] 
Where the Obligor is to do any ] Collateral Thing, or which is not „ IInft. 207 4. 
Parcel of the Obligation, as to deliver a Horſe, to ſtand to an A- 
ward, Oc. if the Obligor does his Part, and the Obligee refuſeth; 
the Condition is Perform'd, and the Obligation diſcharg'd for ever. 
When the Condition is for Payment of Money, (to the Party, not to | 
a Stranger) then if the Obligee ? accepts an Horſe, &c. in Satisfacti- 9 Rep. 58. 
on, it is Good. But if the Condition was for the Delivery of a Int. ala. b. 
Horſe, Cc. there tho the Obligee accepts of Money in Licu of the 
Horſe, Oc. it is no Performance of the Condition. And ſo it is in all 
other Collateral Conditions. Where the Condition is for Payment of 
Twenty Pounds, the Obligor cannot pay a © Leſſer Sum in Satisfac- « 5 Rep. 17. 
tion of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction 1 inſt. 212. b. 
for a Greater. But if the Obligee, after He hath received Part, doth 
give an Acquittance under his Seal in full Satisfaction of the Whole, 
it is ſufficient. ® If the Obligor is bound by Condition to pay Ten » 1Tnf.z12.b. 
Pounds at a certain Day, and at the Day the Parties do account to- '3: 4. 
gether, and the Obligee did owe Five Pounds to the Obligor, and 
that Sum is allowed and the Reſidue paid, This is a Good Sa- 
tisfaction; though the Five Pounds was not paid; but by Way of 
Retainer. OE 5 

If the Condition is to pay Twenty Pounds of Lawful Money of * 2 of 
Great Britain, and the Obligor pays the Money in © French, Spaniſh, _ Cole 
or other Current Money by Act of Parliament or Proclamation, This ! joe 20 7, 
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4 2 Init, 517. is a Good Performance of the Condition. But a Payment in 4 Par- 
things is no Good Payment. | 


* 1 Int. 206. the Obligee Himſelf is the © Cauſe of the Breach of the 


a. & b. 
1 Roll. Abr. 


449, 459, 
- 451, 451. 


1 6 Rep. 453 
46. 


ü 10Rep.iot. 
11 Rep. 53. 
i Inſt. 206. b. 


* 5 Rep. 119. 


' In all Caſes when the Condition is not performed, The Obliga- 
tion is Forfeited; and till then'it cannot be Forfeited. 125 yet, if 

of the Condition, 
or if Ne is to do the firſt Act, and will not do it; or the Thing to be 


done by the Condition is now become impoſſible by the Act of God, 


or of the Law; the Obligation is not F orfeited, but Diſcharged 
for Ever. fre e 1 5 
In the Condition of a Counter- Bond to Save a Surety Harmleſs, 
ſuch General Words, (oig.) To Save Harmleſs may be ſufficient. 
But it is the Beſt Way (after the Repetition of the Obligation and 
Condition) to fix a certain Time for the Payment of the principal 
Money, upon Default of which the Penalty of the Harmleſs Bond 
to be F orfbited. Otherwiſe You will 20 in Continual Danger of 
being Sued by the Neglect of Payment of Him for whom You were 
Surety: © 88 7 „ 


By the 4 & 5 Ann. chap. 16. In Debt upon Bond, if the Defen- 
dant before Action brought hath paid the Principal and Intereſt due 
by : the Condition or Defeazance, He may plead Payment in Bar. 
And Pending an Actions on ſuch Bond, the Defendaut may bring in 
Principal, Intereſt and Cofts in Law and Fquity ; and the Court 
Hall give Judgment to Diſcharge the Defendant. 


Note, That upon a Reverſal of a Judgment recovered upon a 
Bond, * a New Action may be brought upon the Bond, tho' formerly 
the Bond was Cancell'd upon the Recovery. [It is not uſual to can- 
cel Bonds upon a Recovery. See the Book cited.) 

i. Obligations and Conditions are Void if They are * Unlawful. 
Alſo the Obligation is Void by the Performance of the Condition, or 
by a Releaſe of it. [See how Deeds are made Void infra.] If the 
Condition is Uncertain or Unintelligible, it is Void, tho the Bond is 
Good. If an Obligation is made to me, and delivered to F, S. for 
my Uſe, and when it is tender'd to me I do h Diſagree to it, it is 
Void. If an Obligation is made to my Wife, and I diſagree to it, it 
is Void. If an Obligation Depends upon, or is neceſſary to, ſome 
other Deed, and the Deed becomes Void, the Obligation is alſo 
Void. [See of Conditions, ſupra.] | 


By the 23 H. 6. ch. 10. Obligations of any Perſon in Ward for Ap- 
pearance at the Day mention'd in the Writ are Void, If They are not 
made tothe Sheriff, and in ſuch manner as by that Statute is appointed. 

See the 33 H. 8. chap. 39. and Of Statutes, ſupra. 

By the 5 & 6 Ed. 6. chap. 16. Bonds that congern the Buying. 


and Selling of Offices are Void. 


By the 13 Eliz. chap. 5. Bonds, &c. made to Avoid the Debt or 
Duty of Others, ſhall (as to the Party whoſe Debt or Duty is en- 
deavoured to be Avotded) be Void. © ny by 

By the 14 Eliz. chap. 11. All Bonds with Conditions for Enjoyins 
Spiritual Livings Contrary to the 13 Eliz. ch. 20. are made Void. 

By the 7 & 8. W.'3. chap: 7. Al Contratis and Securities given to 
procure a Return of a Member of Parliament, contrary to = laſt 
: I EFT IS ter- 
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Determination in the Houſe of Commons of the Right of Election 
jor ſuch. Plaoe, or of more Perſons than are required by the Writ, 
- &c. Mail be adjudged void. | 3 

Ny the 48 5 Ann, chap. 14. All Inſtruments and Agreement] for 

Furmiug or Purchaſing Charity Money upon Briefs are declared void. 

Aud the Purchaſer is to for feit 500 I. for the Uſe of the Sfferers, fo 
be recovered hy Action of Debt, Bill, Plaint or Information. 

By the 12 Ann. Seſſ. 2. 'chap.'11. -Bonds 'npon Exc ive Uſury 
.are Foid. 

The 16 Car. 2. chap. 7. and the 9 Ann. chap. 14. makes all Se- 
curities Obtain'd by Gaming Void. 


17. A Defeazance (From Defaire, To Defeat or Undo) is a i 118.246. 
Condition Relating'to a Deed, which being Performed, The Act is 237: * 
Defeated or made Void. The Difference betwixt a Condition and a * P0173 
Defeazance is, That the Condition is inſerted in the Deed, and a 
Defeazance is uſually a-Deed by itſelf, Relating to another Deed: 
Therefore to make a good Defeazance it muſt be, 1. By Deed. 2. It 
mult Recite the Deed it relates to, or at leaſt the moſt material 
Part of it. 3. It muſt be made between the ſame Perſons that were 
Parties to the Firſt Deed. 4. It muſt be made at the Time or af- 
zer the Firſt Deed, not before it. 5. It muſt be made of a Thing 
defeaſible. 

Eſtates of Inheritance, Leaſes for Years, Rents, Annuities, Con- 
ditions, Covenants by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to make Defeazances upon 
Statutes, Obligations and Judgments. Inheritances Execarory may 
be defeated At the Time or at any Time Afterwards. And ſo Of 
Statutes, Obligations and Judgments. But Inheritances Executed by 
Livery, c. cannot be defeated afterwards, tho They may at the 
Time of the Feoffment, (5c. | 

18. K A Deviſe (from Depiſer, to Speak) is a Bequeathing of « Inff. 111. 
Lands and Tenements by laſt Will in Writing. He that gives away 
his Lands in this Manner, is the Deoi/or, and He to whom the Lands 
are Given, the Deviſee. A Teſtament rather concerns Goods and 
Chattels, of which I ſhall ſpeak in the 6th Chapter; tho' theſe 
Words, Deviſe, Teſtament and Laft Mill are often Confounded. 

A Deviſe in Writing is no Decd, but an Inſtrument, by which ! ita6.386.a. 
Lands are convey'd. I am ſpeaking of Deeds or Inſtruments. 

A Woman'Covert, an Infant, Ideot or Non Compos Mentis cannot 
make a Deviſe of Lands. A Woman Covert cannot do it with the 
Conſent of her Husband. [See 34& 35 H.8. chap. 5. ] i If a Single n 4 Rep. 6+. 
Woman doth deviſe Lands, and afterwards takes a Husband, it is 2 Cro. 649 
a Countermand of the Will. 209 

Lands and Tenements were deviſcable by n Cuſtom only. For at :Inft.r11.b. 
Common Law, in Favour of Heirs, no Lands or 'Tencments in Fee- * lat. 7. 
{ſimple were deviſcable by Laft Will; nor could they be Transfer'd 
from one to another but by ſolemn Livery and Seiſin, Matter of Re- 
cord or Sufficient Writing. But now, 1 

J 


————_ 


8 


* Due incontinenti fiunt ineſſe videntur. 1 Inſt. 2 36. b. 2 Rep. 71. 
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* ; Rep. zo, By the 32 H. 8. chap. 1. and 34 H. 8. ch. 5. All Perſons having 
31432:333% f ſole Eſtate in Fee-ſimple, or in Coparcenary', or in Common, in Fee- 
ſample, of any Manors, &c. hall have. full and free Liberty To Give, 
Diſpoſe, Mill or Deviſe to any Perſon or Perſons (except Bodies Po- 
litick or Corporate) | See Book 1. chap. 8.] by his Laſt Mill and Je- 
 ftament in IVWriting, or otherwiſe by any other Acts lawfully Executed 
in His Life-Time, All His Manors, &c. at His own Free Mill and 
Pleaſure; except that Wills and Teſtaments of Manors, Lands, &c. 
by Feme Coverts, Infants, Ideots, Perſons of non-ſane Memory, ſhall 

not be Good in Law. LESS WT 


erRep. 25, p The 34 H.8. is but an Explanation of the 32 H. 8. x 
Bodics Politick and Corporate are only excepted, but Companies 
not Incorporated are included. | See 23 H. S. chap. 10. poſt. chap. 4. 
of Mortmain.| | 
Theſe Acts, as to the other Parts of Them which relate to the 
Tenure of the Lands, &c. are alter d by the 12 Car. 2. chap. 24. 
q Lit. 586. q So that now by theſe Statutes a Man that hath Lands in F-e- 
1 Inft. 111. a. {zz7ple, may deviſe his Lands, Tenements, Rents, Reverſions in Fee- 
112-4-322: b. ſimple, Fee-tail, for Life or Years, Abſolutely or Conditionally, at 
his Pleaſure ; and this without Livery and Seiſin or Attornment of 
'Tenants, or without naming an Executor, becauſe the Deviſe is 
made by Virtue of an Act of Parliament. 
'Plowd.z43, © Lands Purchaſed after the making of the Will cannot paſs 


344- without a new Publication by the Deviſor. 


5 ew ” Lands in f Tail are not deviſeable by Will, nor Copyhold Lands, 


115. unleſs by Surrender to the Uſe of One's Laſt Will. [See as to the Me- 
thod of Granting Copyhold Eſtates, chap. 1. ante.| One that hath a 
Leaſe for 7ears of Lands might always deviſe the ſame as other 
Goods and Chattels. | 
The Statutes of Wills do not take away a Cuſtom to deviſe 
Lands. | 


By the 29 Car. 2. chap. 3. Any Eſtate held pur auter vie, or the 
Life of another, ſhall be deviſeable by Will. 

But all Depiſes of Lands and Tenements, deviſeable either by the 
Statutes of Milli or by force of Cuſtom, muſt be in Mritiug, Signed by 
the Deviſor, or ſome other in his Preſence by his Direction, and Sub- 
ſeribed oy His Preſence by Three Witneſſes at leaſt, or elſe 1b be ut- 
terly Void. 

| And by the ſaid Statute, No Deniſe in Writing ſhall be Revocable 
but by Writing, Signed in the Preſence of Three or Four Witneſſes, 
or Elſe by Burning, Tearing or Cancelling by the Teſtator, or in His 
Preſence by His Conſent. 


A Will being Written with the 'Teſtator's own Hand, and Begin- 
ning I J. B. Gc. was adjudged to be a Good * Signing. For the 
Statute docs not direct whether the Signing ſhall be at the Top or 
*:Danv.Abr- Bottom of the Will. u Sealing is not neceſſary. But if there is a 
= Deviſe, Sealing, it is a Signing too. And Note, That it is not ſaid in 
125 the Former Part of the Act, That the Signing ſhall be in the Pre- 

ſence of Three Witneſſes. „ 5 
I 
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If the Second Will cannot be found, and the Contents of it arc 
unknown, It is no Revocation of the Former Will, 

When a Deviſe is perfected By the Death of the Teſtator, It as 
much Alters the Property of Lands as Acts executed by Decd in His 
Life-time., Hereby Deſcents are prevented. And therefore He that 
takes Lands by Deviſe is in the Nature of a Purchaſer. * So that * Lit. 16) 
when one Seiſed in Fee Deviſeth in Tail, for Life or Years, The Lat 111. 
Deviſee may Enter; for the Freehold or Intereſt in Law is in the 
Deviſee before He Doth Enter. The Executors have nothing to do 
in this Caſe; and therefore Their Aſſent is not to be Expected, 

3 are many Things Good by a Deviſe, which are not Good 
b ed. | 

1 Man may by Will Give Lands to His Y }/\fe, becauſe the De- » Lit. 168 
viſe does not take Effect till after the Deceaſe of the Husband. If Inſt. 112. b. 
one Doth Deviſe, That after the Deceaſc of his Wife His Son and 
Heir ſhall Have the Houſe wherein he Dwells, 2 ſhe ſhall have it: Terms of 
for Her Life, tho' not Deviſed unto Her by Expreſs Words, # Yet a tbe Lav, v. 
Feme Covert Seiſed of Lands in Fee cannot Deviſe Them to Her 3 
Husband, becauſe at the making of the Will She was under the CET ent 
Power of Her Husband; and the Law intendeth, that She made ſuch * Lit. 165. 
a Will by the Coercion of Her Husband. {See of Husband and n 
Mie, Book 1. chap. 6. | 

'The Firſt Grant and the Laſt Will is of Greateſt Force, For a 
Will may be Countermanded by a Later Will, even till the Time 
of the Death of the Deviſor. 

A Deviſe or Teſtament is to be Þ Favourably Expounded accord- Lit. 585. 
ing to the Meaning of the Deviſor or Teſtator. And therefore If 3 
one doth Deviſe by His Will All His Lands and Tenements, By Ver- viſe. TY, 
tue of the Word Terements Even 'Thoſe Lands ſhall paſs which 2 Inſt. 112. b 
the Deviſor hath in Reverſion. Noy's 3 

If Lands are Deviſed to a Man © For Ever, or to Him and His 99. | 
Aſſigns For Ever (without the Word Heirs) The Deviſce ſhall Have Lt. 386. 


_— 


— — 


a Fee-ſimple. If he Deviſe His Lands to Another 4 To do with it * 1 
as He pleaſeth. This is a Fee- ſimple. viſe. 

If one by His Laſt Will and "Teſtament Deviſeth Lands or Tene- zi b b 
ments To a Man and His Heirs © Male, This is an Eſtate in Tail © Terms of 
in a Will, the Law ſupplying the Words, Of His Body. A v. 


If a Leaſe for arg is given by Teſtament to One and His f Heirt, 21 afl. 274. 
the Heir ſhall Have it; for Heir is a Name of Purchaſe in this Caſe, Terms of the 
But if It Had been the Heirs Males of His Body, the Executors ſhall 3% Pe- 
have it; for a Term cannot be Entail'd. A Leaſe for Years may be 'Noy's Max. 
Deviſed for Life with a 8 Remainder over. [A Leaſe may be gi- 49, 99 
ven by Teſtament to the Heir of a Man, and the Perſon ſo deſcribed 1 $9448 
ſhall have it; but it it be given to J. S. and his Heirs, J. S. ſhall 915. 
have it. See the Duke of Norfolk's Caſe, Gc.] . 

Many Words in a Will do make a h Condition, which make no io Rap. 47 
Condition in a Deed, as before Hath been Obſerved. {See Of Con- 1 Vent: 79. 
ditions, ſupra.] | 2 > b1Inſt.236 b. 

In a Will where there are 1 Divers Deviſes of the ſame Thing, plond. 341. 
The Laſt Deviſe taketh Place. (O.) 1 

In theſe Inſtances (amongſt Others) The Conſtruction of a Deviſe 
and a Deed do differ, 55 
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Rep. 36. k When you intend to Deviſe your Lands by Will, 1. Make it by 
Good Advice, while you are in perfect Health, 2. If your Will con- 
cerns Inheritance, make it Indented, and leave one Part with a Friend, 
leſt after your Death It be Suppreſſed. 3. At the Time of the Pub- 
lication of your Will, call Three Credible Witneſſes at leaſt to Sub- 
ſcribe their Names to it in your Preſence. | See the 29 Car. 2. chap. 3. 
4. If it may be, Let the whole Will be written in one Hand, and in 
One Parchment or Paper for Fear of Alteration. 5. Let the Hand 
and Seal of the Deviſor be ſet to it. 6. If it be in ſeveral Parts, Let 
the Deviſor's Hand and Seal, and the Names of the Witnefles, be 
Subſcribed to cach Part. 7. If there be Any Interlining or Raſure 
in the Will, Let a Memorandum be made of it. 8. If you make 
any Revocation of your Will, make it by Writing with Good Ad- 
vice. [See again 29 Car. 2. chap. 3.] 7 


By the 3 & 4 W. & M. chap. 14. An Act To Relieve Creditors 
againſt Fraudulent Deviſes, It is Enacted, That Al] Wills concerning 
Lands, or any Rents, Profits, Term or Charge ont of the ſame, 
whereof the Deoviſors ſhall be Seiſed in Fre- ſimplb, in Poſſeſſion, Re- 
werfion or Remainder, (hall be Deemed To be Fraudulent and Void 
againſt Creditors upon Bonas or other Specialties, their Executors, 
Adminiſtrators, &c. And ſuch Creditors ſhall Have their Actions of 
Debt againſt the Heirs at Law and ſuch Dewviſes jointly. 

Dewiſes made liable by this Act ſhall be made chargeable as the 
Heir at Law is by Force of this Aft, tho the Land Deviſed be A. 
liened before Action brought. [See 2 Dan. Abridg. Tit. Deviſes.] 


See the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. For 
Regiſtring J/ills, &c. that Concern Lands in the [Eaſt and Weſt 
Ridings of the] County of Zork. 7 Ann. chap. 20. For Regiſtring 
IJ ills, Gc. that concern Lands in the County of Middleſex. 3 Geo. 1. 
chap. 18. For Inrolling Wills of Papiſis in One of the Courts of Re- 
cord at Veſtminſter, or at the Quarter-Seſſions where the Manors, 
Lands, Sc. Lie, within Six Months after the Teſtator's Death. 
Theſe are the ſeveral Sorts of Conveyances. Yet it is to be Ob- 
| Rep. 3, 9. ſerved, That there are Divers other Kinds of Deeds. For every A- 
5 Rep. 119. greement in Writing Sealed and Delivered is a Deed; as Commiſ- 
wp Rep. 27, ſions, Authorities, Licences, and ſeveral other Inſtruments concern- 
2 Roll. Abr. ing Merchants and other Affairs. I come now to ſhew. 


28. 5. How Deeds are made Hold. 
w1Inſt.253.b, 


lust 483. Tho a Deed is well made, Sealed and Delivered, and well Te— 


1 Roll. Abr. ſtified by Witneſſes, yet it may be made voi, when Got by Corrupt 
ad 0, Jgreement or Fraud; or when Got by Force, or by putting into a 
e Rep. „2. Juſt m Fear of One's Perſon, or by Dureſt or Impriſonment; or it 
11 Rep. 27, may be made Void by Reaſon of Infancy or Coverture, or Unſound- 
w_ 25. a. 72e/s of Mind; For Incertainty; By Diſagreement of Him for whoſe 
1 Cro. 626, Ulc, Oc. by n Raſare or Interlining without Conſent; A Raſure or 
bed Interlining ſhall be preſumed to be made at the Time of making the 
? Roll. br. Decd, if the contrary is not proved. o By Breaking oft the Seal, By 
28,29, Concord, Releaſe, &c. By Judgment of Court. | — 
* Ay 5 Having now ſhewed, How Property in Lands may be gain'd By 
11 Rep. 28. Occupancy, Deſcent, and Purchaſe, IJ proceed to ſet forth How 


| * Ws Abr. Property in Lands may be gain'd by Preſcription and Eſcheat. 
3 o 


_— Y 
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IV. P Preſcription is a Title by Uſe and Time, allow'd by Law. By Preferip- 
It ſuppoſes a Deſcent or Purchaſe Originally. 4 To make ſuch a 3 
Title to an Inheritance, The Time by Common Law is Time where- Lit + exp 
of there is no Memory of Man to the Contrary; which is no Li- 1 Inſt. 115. 
mited Time. By Statutes Preſcription may be within Memory. 3 96 

* A Preſcription properly fo called, (as It relates to an Inheritance) 238, 653 
is to be Time out of Mind, and is for the moſt part Perſonal; being Li 179, 
made in the Name of a certain Perſon and His Anceſtors, or thots ri ind. bs 
whoſe Eſtate He has, or of a Body Politick and their Predeteſſors; 115.8. 121.4. 
as when 7. S. Seiſed of the Manor of D. in Fee, ſhews that he and Ho Ss 
his Anceſtors, and all thoſe whoſe Eſtate he hath in the ſaid Ma- — 
nor, have Time out of Mind of Man Had and Uſed to have Com- 
mon of Paſture, c. in ſuch a Place (being the Land of Another) as 
appertaining to the ſaid Manor. Tenant in Fee ſimple ought to Pre- 
ſcribe in his own Name: 'Tenant for Life, Years, At Will, in the Name 
of him who hath Fee. Natural Perſons cannot gain or be charged by 
a General Preſcription from their Anceſtors; tho' Bodies Politick may 
gain or be bound by Preſcription oy. He that would have a Thing 
that lies in Grant by Preſcription, muſt preſcribe in himſelf and his 
Anceſtors, whoſe Heir he is by Deſcent ; not in himſelf and thoſe 
whoſe Eſtate he has; (unleſs the Oye Eftate is but a Conveyance to 
the Thing claim'd by Preſcription, as in the former Caſe) for he can- 
not have their Eſtate that lies in Grant without Deed, which. ought 
to be ſhew'd to the Court. But of Things that are appendant to 
a Manor, Lands or Tenements, It is Otherwiſe; becauſe the Manor, 
cc. might paſs without Deed. Nothing can be preſcribed for, . 
which cannot be raiſed by Grant at this Day. One cannot make : N A 
Title to Land by Preſcription, but only to Rent or Profit out of 264- 
Land. It Relates to af Fee-ſimple, and is always applied to Incor- | 4 Rer. 3'» 
poreal Inheritance. I am ſpeaking of Preſcription ſtrictly taken, A 1 Tot. 113 b. 
Cuſtom is Local, and is alledged in no Perſon; but is within ſome 2 laſt. 720. 
Manor or other Place: As That There is ſuch a Cuſtom Time out © Nef 6e. 
of Mind within the Manor of 4. that all the Copyholders of the ſaid 
Manor have had and uſed to have Common of Paſture, Gc. in ſuch 
a Waſte of the Lord, Parcel of the ſaid Manor, c. 

'Thus it muſt be, when a Copyholder alledges a Cuſtom againſt his 
Lord. For a Copyholder cannot lay a Preſcription in himſelf and 
his Anceſtors, by Reaſon of the Baſeneſs of his Tenure. Therefore 
'This is Allow'd for Neceſſity. But when he claimeth Common or 
other Profit in the Soil of a Stranger, He mult Preſcribe in the Name 
of the Lord of the Manor, (viz.) That the Lord of the Manor and 
all his Anceſtors, and all Thoſe whoſe Eſtate he hath, have had 
Common, Gc. in ſuch a Place for Themſelves and 'Fenants at Will, 

Gc. Cuſtom (I ſay) is Local, and Alledged in no Perſon ; and this 
ſerveth for Them who cannot Preſcribe in their own Name, nor in 
the Name of any certain Perſon, as Inhabitants of a Town, (5c: 
Alſo a Cuſtom may be alledged, when it is referr'd to Inſenſible 
Things, as That all ſuch Lands arc Deviſcable, &c. _ 

Qq But 


1 _.. a". " 0 — 


3 


— 
; = 
— . — — 


” Preſeriptio eſtetitulus ex uſu et tempore ſubſtantiam capiens ex authoritate legis, 
1 Inſt, 113. a. er b. 195 6 | OG 


3 Inft. 41. b. 
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But to ſpeak in General of Cuſtoms and Preſcriptions without 
Diſtinction. TE | 8 * SEES... 

„Indi b. To Cuſtoms and Preſcriptions, * Poſſeſſion and Time are inſepa- 
114-4. 1156. rably Incident. Paſſeſſion muſt be Long, Continual and Peaccable. 
Time (as hath been ſaid) by Common Law muſt be beyond the 

Memory of Man. But If there is a Sufficient Proof by Record or 

Writing to the Contrary, Then It is within the Memory of Man. 

[See Of Cuſtoms in the Iuntroduttion.] 3 e 

v2 Roll. Abr. u A Preſcription muſt not be laid in an Uncertainty or in the 
265, 21% * Disunetive, nor againſt the Publick Good, as to do a Thing which 
is a Nuſance, Gc. nor againſt Reaſoz or Religion, nor as to a mere 


” Negative. : 1 
1 14 8 x Tenants in Common may be By Preſeription; but not Joynte- 
_— > *©® nants, beeauſe there is a Survivorſhip betwixt Them; nor Tenants at 


Will. In that Caſe of Tenancy in Common One may make Title 


» 2 Roll. Abr. to Landi by Preſcription. Y An Attorney at Law may preſcribe, 
183 That he and all the Attornies of the Court have uſed to have Time 


6 Rep. 60. out of Mind ſuch a Privilege, &c. Such a Preſeription may be in 


General; and It is called here a Prefcription, becauſe It is applied 
to Perſons, not to a Place. It may be laid in a Great many, where 
it tends but to claim an Eaſement or Diſcharge, not Matter of In- 
tereſt and Profit. A Man may preſcribe, That all the Inhabitants 
of the Pariſh have uſed to be Buried in the Churchyard, Gc. tho' 
they are not a- Corporation. e ons; gs 

: Rep. 28. No one can preſcribe againſt the Z King, where he hath an Eſtate 


113. 4. 114 Permanent, and a Certain Intereſt, nor againſt an Act of Parliament. 
=} , 


. K b. None can preſcribe directly to Goods and Chattels of Traitors, Fe- 


lons, Felons of Themſelves, Fugitives, of thoſe that are put in the 
_ + - Exigent, Deodands, Conufance of Pleas, to make a Corporation, 
do make a Coroner, Gc. But one may make Title by Ufage or Pre- 
ſcription only to 'Treaſure-Trove, Waifs, Eſtrays, Wreck of Sea, To 
hold Pleas, Court-Leets, Hundreds, To have a Park, Warren, Royal 
Fiſhes, Fairs, Markets, Prank Foldage, the Keeping of a Gaol, 
Toll, to have a Corporation by Preſeription, &c. [See Of Hun- 

chiſes, chap. 2. ante. | 1 N 5 
Ihe Title being Once Gain'd by Cuſtom or Preſcription, It can- 
2 14-b. not be loſt By ® Interruption of the Pyſſe ion for Ten or Twenty 
5 5 Years; but it may be loſt by Interruption in the Right; as if one 
2 Roll. Abr. hath had a Rent or Common By Preſcription, Unity of Poſſeſſion 
3 (or a Poſſeſſion of the Land with the Rent or Common) of as 
High and Durable Eſtate, is an Interruption in the Right. A Mo- 

dus Decimandi being alledged by Preſcription for Tithes of Lambs; 
The Payment of 'Tithe-Lamb in Specie for Twenty Years laſt paſt 

did not Deſtroy the-Preſcription. If one that hath Title to a Com- 
mon by Preſcription: taketh a Leaſe of the Land, After the Expira- 
tion of the Leaſe, He may ſtill claim by Prefcription. For. the 

Suſponſion was only of the Poſſeſſion. = | . 

„4 Rep. 8 Tho“ a Houſe or Mill falleth by Default of the Owner, or O- 
therwiſe, He may Rebuild it upon the ſame Foundation; 1 85 
N 1 | Thoſe 
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Multiplex interrupris non rollir preſcriprionem ſemel obtentam. 2 Iuſt. 654. 


n. 
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Thoſe 'Things, that were Appendant or Appurtenant to it, ſhall 
continue. A Corporation that hath Privileges by Grant or Preſeri 
tion, tho' they are incorporated by another Name, yet the New 
Body ſhall have all the Privileges that the old one had. [See of 
_ Corporations, Book 1. chap. 8.) © If a Court held by Preſcription is Roll. abs. 
Granted and Confirmed by the King's Letters Patents, This does 271. 
not deſtroy the Preſcription; but the Court may be held by Pre- 
ſcription as before. (O.) And if one Claims any Thing by Pre- 
ſcription and alſo by Charter, if the Charter is not Contrary to the 
* ee it ſhall be good by way of Confirmation, as ſome 
Affirm. 
What hath been ſaid Concerning Cuſtoms with Relation to Ar, 
of Parliament, the ſame may be ſaid of Preſcriptions. [See of Cu- 
floms in the Introduction, and of Tithes, chap. 2. ante. 
I ſhall ſpeak of the Time of Limitation of Mritf and Aftions 
when I come to Treat of Action. | See Book 4. ch. 4.) I have ſpo- 
ken already of Title by Preſcription in Lands by Fine and Non-Claim, 
and of the Title to Things Moveable by buying in Market Overt, by 
Waif, Stray, Wrecks, (5c. | See then at large Of Hues and Of Fan- 
chiſes, ſupra.) | 
4 By the Canon Law the utmoſt Limit of Preſcription is but Forty a 2 Inf. 649, 
Years. But this Preſcription is not Allow'd by the Common Law. 653, 654 
Now, upon what hath been ſaid concerning Preſcription, you may 
Obſerve, That a Preſcription properly ſo taken is a Title or Claim 
of a real Intereſt of Profit in the Land of Another; which muſt be 
ſtrictly Pleaded according to certain Rules; and that they are not 
like Cuſtoms, or improper Preſcriptions, that are by way of Diſ- 
charge, or for Eaſements, or for Matters of Perſonal Exemption 
or Privilege. | 


V. Property in Lands, Gc. may be Acquired by Fſcheat. Here By Eſchear. 
the Inheritance is caſt upon the Lord, otherwiſe than by Deſcent or 
Purchaſe. Of which ſee in the next Chapter. 

Thus Lands, Tenements and Hereditaments may be Acquired by 
Occupancy, Deſcent, Purchaſe, Preſcription and Eſcheat. I proceed 
to ſhew, how they may be Forfeited or Loft; which may be call'd 
a Way of acquiring too, in reſpect of the Perſons that Gain by the 
Loſs. But the Method will be more diſtin&, if I do call it rather 
a Loſing than an Acquiring. | 


Qq 2 CHAP, 


Book II. 


An Inſtitute of the 


a. 


CH AP. IV. 


How Eſtates in Lands, c. may be Forfeited or Loft, 
(v1Z..) 1. By Alienation of a Particular Tenant. 2. By 
Altenation in Mortmain. 3. By Non-Performance of 
a Condition. 4. By Waſte. 5. By Bankrupcy. 6. By 
Eſcheat. 7. By Diſſeiſm, Abatement, and Intruſion. 


How Eftates T *Ouching the Forfeiture of Lands, Tenements and Heredita- 
4 ments in Criminal Caſes, I ſhall ſpeak in the 47þ Book under 


feited or the Title Forfeiture. Here I intend only to ſhew how Eftates in 

Loſt. Lands, Gc. may be Loft in Civil Caſes, as by the Alienation of a 

Particular Tenant, By Alienation in Mortmain, by Non-performance 

of a Condition, By Waſte, By Bankrupcy, By Eſcheat , By Diſſeiſen, 
Abatement and Intruſion. 


By Aliena- I. © An Alienation is a Transferring One's Right and Property to 
tion of Parti- another. But ſome Alienations are forbidden; as an Alienation by 
cuarTe- a Particular Tenant; as by a Tenant for Life, &c. which infers a 
e 1Inſt.111.b. Forfeiture of the Eſtate, This Forfeiture may be either. 1. f In 
Moos — Pais, or in the Country out of a Court of Record, as where a Par- 
252. a. ticular Tenant (not being an Infant or Feme Covert) maketh over a 
3 Rep. 44. Greater Eſtate, that lieth in Livery, than he may lawfully make, 
whereby the Remainder or Reverſion is deveſted. But in Caſe of 
the King it is a Forfeiture, tho' the Remainder or Reverſion is not 
deveſted out of him. Therefore, if Leſſee for Life by Livery alien- 
eth in Fee, or Leſſee for Life maketh a Leaſe for the Life of another, 
or a Gift in Tail, it is a Forfeiture of his Eſtate. Thus it is if Te- 
nant in Tail after Poſſibility of Iſſue extinct, Tenant by the Curteſy, 
Tenant in Dower, Tenant for another's Life, Tenant for Years, by 
Statute-Merchant, Staple or Elegit, do make a greater Eſtate than 
5 4 Rep. 23. they lawfully may make. 8 But if a Copyholder for Life Surren- 
ders to the Uſe of another in Fee, this is no Forfeiture ; for the E- 
ſtate paſſeth by Surrender to the Lord, and not by Lyvery. A Parti- 
cular Eſtate of any Thing that lies in Gramt cannot be Forfeited by 
Grant in Fee by Deed. For nothing can paſs thereby but what may 
lawfully paſs. 2. By Record, as by Alienation in levying a Fine, 
or ſuffering a Common Recovery of Lands, &c. whether it deveſt the 
Reverſion or Remainder, as in Caſe of Things lying in Livery, or 
doth not deveſt them, as in Caſe of Things lying in Grant, or by 
Claiming a Greater Eſtate in a Court of Record; by Afirming the 
Remainder or Reverſion to be in a Stranger; as if a Stranger ſup- 
poſes the Reverſion to be in Himſelf, and Tenant for Life confeſſeth 

the Action, Gc. This is a Forfeiture, 
6 11ſt. 2333 b. h Where there is a Forfeiture by Alienation of the Particular Te- 
* 65. nant, Eſtates by him made and mean Charges ſhall not be 8 
I ee 


1 ds n : a 2424 


7 — 


p : ow debet rem ſuam ſine facto aut deſectu ſuo amittere, I Inſt, 263. 4. 
ep: 92. 


Ch. 4. 


[See Of Fines and Recoveries, chap. 3. ante ; and as to Forfeiture of 


Copyhold Lands, See Of an Fftate by Copy of Court-Roll, chap. 1. 
ante; as to Forfeiture of Offices, hy pang 2. ante. — 
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By the 11 H. 7. chap. 20. Certain Alienations made by the Wife of 
the Lands of the Deceaſed Husband ſhall be void; and He to whom 
the Land ſhall come after the Death of the IVife may Enter, as if 
the Wife were Dead. See 6 Fd. 1. chap. 7. 32 H. 8. chap. 36.] 

[See 14 Elis. chap. 8. and of Recoveries, chap. 3. ante.] 


II. A Forfeiture of Lands, Gc. may be by Alienation in Mort- By Aliena- 
main. i Mortmain, ¶ Mori- Main, a Dead-Hand) is an Alienation tien in Mort- 
of Lands and 'Tenements to any Corporation Sole or Aggregate, i ; Ind. 2 b. 
Eccleſiaſtical or Temporal. The Name of Mortmain is taken from 2 Inſt. 75. 
the Effect; becauſe the Lords (or Landlords) had nothing from the 
Alience, no more than from a Dead Hand. For by Alienation in 
Mortmain, they loſt their Eſcheats, and many Services, which were 
heretofore Due. | 

* An Appropriation of an Advowſon is a Mortmain, or a Grant *F.N.B.224. 
of an Advowſon in Pee to a Sole or Aggregate Corporation, and a 24. 2 b. 
Rent Extin& by a Releaſe to a Corporation. But the Grant of an 1 * 56. 
Annuity cannot be a Mortmain, becauſe it chargeth the Perſon 7 Rep. 26. 
only; nor an Appropriaton of Tithes, becauſe they are Things? N. . 


d 2 Inſt. 361, 
merely Spiritual; the Cognizance whereof Regularly belongs to Fon 4 


the Eccleſiaſtical Court. Rich. 280, 
The Foundation of all the Statutes of Mortmain was Magna 
Charta, (viz.) the 9 H. z. chap. 36. For, 


By the 9 H. 3. chap. 36. It ſhall not be Lawful from henceforth 
to any, to Give His Lands to any Religious Houſe, and to Take 
the Ts Land Again to hold of the ſame Houſe, &c. upon pain that 
" * ſhall be void, and that the Land ſhall accrue to the Lord 

4 Fe. 


This Statute is interpreted to extend to Lands which a religious + : 1nR, 14. 
Houſe kept in their own Hands, tho' they gave them not back again 
to hold of the fame Houſe. | | I 
But Ecclefiaſtical Perſons found Means to creep out of this Sta- 
tute, (Sig.) Religious Men, as Abbots, Priors and other Eccleſia- 
ſtical Perſons Regular, by purchaſing Lands holden of themſelves, 
or by Taking Leaſes for a Long Term of Years, &c. And Biſhops, 
Parſons, and other Eccleſiaſtical Perſons Secular, thought that they 
were out of this Statute. But then, 
By the 7 Ed. 1. No Perſon Religions or Other whatſoever (Body 
Politick, Eceleſiaſtical or Lay, Sole or Aggregate) Gall Buy or Sell 
any Lands or Tenements, or under the Colour of Gift or Leaſe, or 
by Reaſon of any other Title, Receive the ſame, or by any other 
Craft or Engine ſhall preſume, To appropriate to Himſelf, whereby 
ſuch Lands may in any wiſe come into Mortmain, under Pain of 
Forfeitnre of the ſame. And within the Tear after the Alienation, 
The next Lord of the Fee may Enter ; and if He do not, then the 
next Immediate Lord from Time to Time to have Half a Tear; nm 
. or 
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2 Inſt, 429, 
430. 


* 2 Inſt, 75. 


for Default of all the Meſne Lords, the King ſhall Have the Lands 
ſo alienated for ever, and ſhall infeoff others by certain Services, &c. 


This Statute is to be underſtood of ſuch Inheritances as may be 
Holden ; but of ſuch Inheritances as are not holden, as Rent-Charges, 
Commons, Advowſons, (5c. the King ſhall have them preſently by 
a Favourable Interpretation of the Statute. 

But Eccleſiaſtical Perſons found out an Evaſion alſo of this Statute ; 
becauſe it extended only to Gifts, Alienations and Conveyances 
made between Them and Others. Therefore pretending a Title 
to the Land (which they meant to get) they brought a Feigned 
Action againſt the 'Tenant of the Land; and He by Conſent and 
Colluſion was to make Default, and thereupon they recovered the 
Land, and enter'd by Judgment of Law. Wherefore, 


By Weſt. 2. or 13 Ed. 1. ch. 32. I ſpall be Enquired by the Conn- 
try, whether or no the Demandant had a. Fuſt Title to the Land; 
and if ſo, then He ſhall recover Seifin ; but if otherwiſe, the Lord 
of the Fee ſhall Enter, &c. 


I All Actions brought for any Lands or Tenements, wherein a 
Freehold, Inheritance or a Long Term is recovered, are within this 
Statute. 

Recoveries alſo by Verdict, (5c. are within this Statute, as well as 
Recoveries by Default, if they are had by Colluſion. | 

Notwithſtanding all theſe Statutes, Eceleſiaſtical Perſons (not be- 
ing able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be conveyed by Feoffment, or in other Manner, to 
divers Perſons and their Heirs, To the m Ze of Them and Their 
Succeſſors, by Reaſon whereof they took the Profits. But this was 
barr'd by the following Statute, For, 


By the 15 Rich. 2. ch. 5. I is within the Compaſs of the 7 Ed. 1. 
De Religioſis, To Convert any Land into a Church-yard without Li- 
cence of the Chief Lords, tho done by the Syfferance and Aſſent of the 
Tenants. And no Feoffment, &c. of any Lands and Tenements, ad- 
votoſom or other Poſſe/Jons to the Uſe of any Spiritual Perſon, and 
whereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be 
made without Licence of the King and of the Lords, &c. upon 
Pain of Forfeiture, &C. 

The ſame Law ſhall likewiſe be of Lands, Advowſons, and other 
Poſpeſſons Purchaſed by Guilds, Fraternities and Corporations, or 
t their Uſe. | 

By the 23 H. 8. chap. 10. Feofftments, Fines, Recoveries, Deviſes, 
&c. of Lands, Tenements and Hereditaments in Truft to the Uſe of 
Pariſh-Churches, Chapels, Church-wardens, Guilds, Companies, &c. 
erected and made of Devotion, or by Common Aſſent of the People 
without any Corporation, or to the Uſes and Intents to have perpe- 
tual Obits, or a Continual Service of a Prieſt for Ever, or for Ihree- 


ſcore or Fourſcore Tears, or to ſuch like Uſes or Intents, to the Preju- 


dice of the King, and to other Lords and Subjects, as in Caſe where 
Lands are aliened in Mortmain, ſhall be utterly void. BER 
1 | Pro- 


— — — 
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Provided, That ſuch Uſes and Intents may be Made and De- L 
clared to Continue Twenty Tears From the Time of Limiting Them, 
and no longer. | | | 


ſon ot Perſons, and their Heirs, for finding a Preacher, Maintenance $1, © 


it is Good Policy upon every ſuch Eſtate to Reſerve a ſmall Rent 
IS 


Their own Uſe, and not to the Uſe of the Feoffor. Or it may be 
Proper To Expreſs ſome Conſideration of a Small Sum; and then 
the 23 H. 8. cannot by any Pfetence make void the Uſe. _ 

| [See the 32 H. S. chap. 1. and 34 H. S. chap. 5. Of Fills, And 
Sec 39 Elis. chap. 5. For the Erection of Hoſpitals and Houſes of 
Correction. 43 Eliz. chap. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemployments of Lands and Goods Given To 
Charitable Uſes. ] 9 8 


By the 17 Car. 2. chap. 3. Owners of Impropriations, Tit het, 
c. may annex the ſaine To the Parſonage of Vicarage where They 
lie, of ſettle Them in Truſt for the Curates, where the Parſonage 
is impropriate and no Vicarage endowed, without any Licence of 
7 / ST | 

And if the Settled Maintenance of any Benefice with Cute ſhall. 
not amount to One Hundred Pound per Annum Clear, The Inciini- 
bent may Purchaſe To Him and His Succeſſors Lands, &c. with- 
out Licence in Mortmai u. 

By the 7 & 8 W. 3. chap. 37. The King may Licence Any Perſon 
or Bodies Politick To Alien in Mortmain, or To Purchaſe or Take 
in Mortmain (in Perpetuity or Otherwiſe) Any Lands, Teuements 
or Hereditaments wbatſoever, of whomſoecer the ſame are Holden. 
And ſuch Lands, &. ſo Aliened or Purchaſed and Licenced, ſhall 
not be Subjeet To Any Forfeiture by Reaſon of ſuch Alienation or 
Purchaſe. [Sce the 18 Ed. 3. chap. 3.] | 

By the 2 Ann. chap. 11. Any Perſon may veſt Lands, &c. In the Uh 
Corporation for the Bounty of Queen Anne, By Decd Euroll'd ac- 
cording to the Statute of the 27 Hl. S. chap. 16. of By Will, for Aig- 
mentation of Churches, which Have not a Competent Proviſion. The 
ſaid Corporation alſo may Take and Purchaſe for the ſaid Purpoſes 
without Licence of I[rif Ad Quod Damnum. [See 1 Georg. 1. ch. 10.] 


See the Sratites for the Diſſolution of Monaſteries, Chauntries, 
Cc. (ols.) 27 I. 8. chap. 28. 31 H. 8. chap, 13. 37 H. 8. chap. 4. 


1 Ed. 6. chap. 14, Oc. | 
Ft 4 III. By 


. 
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B y Non-Per- 


formance of 
a Condition. 


By Waſte. 


P 1 Inſt. 52. b. 
$3. 6. | 
2 Inſt. 145. 

2 Cro. 478. 

2 Roll. Rep. 
21, 


III. By Non: performance of a Condition (whether Expreſs or Tu- 
plied by Law) Lands, &c. may be Forfeited or Loſt. [See of Eſtates 
upon Condition, Book 2. chap. 1. Of the Forfeiture of Offices and 
Franchiſes, and Of Conditions, chap. 3. ante.] 


IV. By Vaſte; Therefore, 1. Mhat is Vaſte. 2. How are Lands 
Forfeited in Walte. | 

1. P aſte (Paſtum a Vaſiarido, To Waſte) is a Spoil or Deſtruc- 
tion in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 
Fiſh-ponds, Trees, Woods, Land, &c. to the Prejudice of the Heir, 
or of Him in Remainder or Reverſion. A Licence or Conſent is 
ſuppoſed here to be wanting. [See Stat. of Marlbridg. chap. 23. or 


52. z. chap. 23. and 2 Inft. 145.] The Leſſor by Law may Enter 


at ſeaſonable Times, to ſee whether Any Waſte is Committed. And 


if the Leſſoe Hinders His Entring, The Leſſor may bring his Action 


q 1 Inſt. 53.8. 
2 Inſt. 145. 
11 Rep. 81. 


10 Rep. 139. 
1 Iuſt. 53. a. 


Plowd. 29. 
Rep. 98. 

1 Inſt. 283. 
Dr. & Stud. 
Dial. z. ch. g. 
1 Roll. Abr. 
939. 

1 Inf, 53. 
a. & b. 

11 Rep. 82. 


x Lit. 71. 


on the Caſe. 

There are Two Kinds of Waſte, Voluntary and Permi ſſve. Vo- 
luntary, By Commiſſion or By pulling Down, &c. Permiſſive, by 
Negligence or Omiſſon, as in not Repairing. Both are Equally In- 
jurious to Him that Hath the Inheritance. | | 
Waſte may be committed in Houſes, 4 By pulling Them Down, or 
By Suffering them To be Uncovered, whereby the Timber becomes 
rotten. But if the Houſe was uncovered when the Tenant enter'd, It 
is no Waſte in the Tenant to Suffer the Houſe 'to fall Down. But 
the Timber belongs to the Leſſor. If he pulls it down, It is Waſte, 
tho' it was Ruinous, unleſs he builds it up again. * Alſo If Glaſs 
Windows (tho' Glazed by the "Tenant Himſelf) be Broken Down or 
carricd away, It is Waſte; for It is Part of the Houſe. 'The ſame is of 
New Chimney- pieces; tho' in ſome Places They pretend a Cuſtom 
to take them Down within the Term, if they ſet up the Old Chim- 
ney-picces. 'Thus it is of Waiaſcot faſtened by Nails, Screws or Irons 
put thro' Poſts or Walls, Benches, Doors, Furnaces, c. fix'd to the 


Houſe, Either By him in Remainder or Reverſion, or By the Tenant 


Himſelf. If Wainſcot, Benches, Furnaces, (5c. are not fix d, They 
may be Taken away at any Time. And a fix'd Furnace may be ta- 
ken away at any Time within the 'Term, if It is not fixed to the 
Walls or Poſts of the Houſe. If one pulls down a Malt-Mill, and 
Builds a Corn-Mill, It is Waſte; tho' the Corn-Mill is of Greater 
Value. If the Tenant builds a New Houſe, it is Waſte, | 1 Roll. Abr. 
507. coutra.] and then if he ſuffers That to be Waſted, it is a New 
Waſte. If the Houſe falls Down By i Tempeſt, or is Burnt by Light- 
ning, or Thrown Down by Enemies, (5c. without the Fault of the 
Tenant, He ſhall not be charged with Waſte, * unleſs he Bound Him- 
ſelf by Covenant, that he would leave it in as Good a Condition as 
he Found it. But in this Caſe, or where the Houſe was ruinous at 
his Coming in and falls Down, the Tenant u may build the ſame a- 
gain with ſuch Materials as Remain, and with other Timber, which 
he may take Growing on the Premiſles. Yet he muſt not make the 
Houſe Leſſer or Larger than it was before; or Sell the Trees, and 
with the Money build it up; for the Sale is Waſte. If the Houſe is 
Uncovered, by a Tempeſt, the Tenant muſt in Convenient Time Re- 
pair it. And tho' there is no Timber Growing upon the Ground, 
yet the Tenant at his Peril muſt keep the Houſe from Wy. x A 

I | 1 | enant 
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Tenant for Years is of Courſe bound to Suſtain or Repair the Houſc. 
If one ſufters the Houſes to be waſted, and then fells Timber to Re- 
pair Them, this is double Waſte, Y But in many Caſes a Tenant for » 1 lat 54 b. 
Life or Years may fell Timber to Repair, tho' He is not forced to 

it. As, if a Houſe is Ruinous at the Time of the Leaſe made, He 

is not bound to Repair it; but if He cuts Down Timber, and doth 

Repair it, He may Juſtify it. For the Law doth Favour the 
Maintenance of Houſes for the Habitation of Mankind. So if the 

Leſſor Covenants to Repair the Houſe, The Leſſee (if the Leſſor 

docs not do it) may with Timber Growing on the Ground Repair 

it, tho He cannot be Compelled to it. A "Tenant may Dig for 

2 Gravel or Clay (tho' no Pit was open at the Time of the Leaſe) * 1 Inft. 53. b. 
for Reparation of the Houſe, by the ſame Reaſon that He may Cut 

Down Timber to Repair it. If the Houſe is burnt by Negligence 

or Miſchance, it is Waſte, [Sec the 6 Hun. chap. 3. Book 1. chap. 6. 

ante.) Thus of Waſte in Horſes. 

If a Tenant Cuts down or Deſtroys any * Fruit-Trees Growing * 1 Inft. 53.8, 
in the Garden or Orchard, it is Waſte. But if ſuch Trees Grow 
upon any Part of the Ground out of the Garden or Orchard, it is 
no Waſte. 

b If a Tenant of a Dove-houſe, Park, «Warren, Vivary or Fiſh- * 1 1nvt. 53.8, 
pond, &c. does take fo many Pidgeons, Gc. as that ſuch ſufficient 2 Inſt. 304. 
Store is not Left, as He found there when He firſt Enter'd, it is 
Waſte. And to ſuffer the Park-Pales to decay, whereby the Deer 
are Loſt or Diſperſcd, it is Waſte. 


As to Waſte in Trees and Mood. © Trees are Parcel of the Inhe- 4 Rep 62, 
ritance; and tho they are excepted in a Leaſe, yet they are not Chat- 63. 
tels. The Leſſor, after that he hath made a Leaſe for Life, may *,* 8 
by Deed grant the Trees, or Reaſonable Eſtovers out of Them, to 3, 81. ; 
another and his Heirs, and the ſame ſhall take Effect after the Death 
of the Leſſce. But ſuch a Gift to a Stranger is void during the 
Eſtate for Life; becauſe of the particular Prejudice it may be to the 
Leſſee. Timber is Reſervd by Law to the Leſſor. Therefore if 
Timber is cut down by a Leſſee, the Leſſor may take it away. 
The Leſſee had only an Intereſt in Trees while ſtanding, as in the 
Fruit, - Shroud, Shadow, Gc. On this Account, if He cuts down 
Timber-Trees, (ig.) Oak, Aſh and Elm (which are Timber-Trees 
in all Places, except Elms on ſome Copyhold Eſtates). or Tops 
them, or doth any other Act, whereby the Timber may decay, 4 it 4 1 lnſt. 33 a. 
is Waſte. And if the Leſſee has Covenanted, to leave the Wood in as 
good Plight at the End of the Term as he found it, the Leſſor ſhall 
_Epreſently have an Action of Covenant, for cutting down the Tim- F. N. B. 143. 
ber; for now it is not poſſible for Him to perform the Covenant, or 5 Rep. 21. 
to leave the Wood in as good Plight as he found it. Otherwiſe, if“ er 
during the Term the Leflee doth Waſte in Houſes. For Thoſe may 
be repaired before the Term Expires. Alſo in Counties where Tim- 
ber is ſcarce, and Beech, (5c. ſerves to build Houſes, they are to be 
accounted Timber, and to cut them down is Waſte. f If 'Timber- * 4 Rep. 63. 
"Trees are thrown down by the Wind, the Landlord or Leſſor ſhall 11 Rep. 81. 
have them. If a Tenant ſuffers the Young 8 Germins to be deſtroy'd s 1 Inf. 53.+. 
by Beaſts, or docs ſtub them up, it is Deſtruction, To cut down 
Willows, Beech, Birch, Aſp, Maple, | in the Defence of 
| WV the 
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the Houſe, is alſo Deſtruction. If there is a Quick-ſet Hedge of 
Wnite- Thorn, and the Tenant or Leſſee Stubs it up, or Suffers it 
to be deſtroyed, it is Deſtruction, And for all theſe and the like De- 
ſtructions, an Action of Waſte lieth. For JYaſte and Deftruttion in 
a large Senſe are Synonymous 'Terms. 
d1Inft.53b. To turn Trees into h Coals for Fuel, when there is ſufficient dead 
Wood, is Walte. 
The 'Tenant may take ſufficient Wood to Repair Walls, Pales, 
Fences, Hedges, Ditches as he found them ; but not to make theſe 
a-new. And He may take ſufficient Plow-bote, Fire-bote, and other 
Houſe-bote. | See of Common of Hſtovers, chap. 2. ante.) He may 
2 Roll. Abr. alſo cut down i Underwood at ſeaſonable Times. k A Copyholder 
a Roll. Abr. Without Cuſtom may cut down great Trees to repair His Copyhold 
3508. Houſe, tho' this may be Reſtrained by Cuſtom ; or he may be Re- 
ſtrained to cut them down without Aſſignment of the Lord or his 
14 Nep. 63. Bailiff, A Tenant alſo may cut down Dead i Wood. [See m the 
„ Nep z), 22 Ed. 4. Chap. 7. and the 35 H. 8. chap. 17. The Bill for the Pre- 
138. b | \ 
ſervation of Woods. 1 Eliz. chap. 15. 13 Elis. chap. 25. 43 Elis. 
chap. 7. 22 & 23 Car. 2. chap. 7. 1 Georg. 1. chap. 48. 5 Georg. 1. 
chap. 15. 6 Georg. 1. chap. 16. 
* 1 Inſt. 33. b. As to Waſte in Land, It is to be obſerved, n That if a Tenant 
Converts Arable Land into Wood, or Wood into Arable Land, or 
Meadow into Arable, or Arable into Meadow, or Paſture into Arable, 
it is Waſte. For it not only changeth the Courſe of the Husbandry, 
but the Proof of the Landlord's Evidence of his Eſtate. If Ancient 
» zRoll.Abr. © Meadow-Ground beyond the Memory of Man, or Brook Mea- 
me dow, is plowed up, it is Waſte, But if Meadow-Ground hath been 
| at any Time Arable, or ſometimes Meadow, and ſometimes Pa- 
y zRoll.Abr. ſture, it Is no Waſte to Plough it up. P Therefore ſuch Meadow 
315 _ muſt be Defended from being Plow'd up by Covenant, (eig.) To 
pay ſo much an Acre (as Five Pounds an Acre, Ge.) if the Tenant 
doth Plow it up. For an Abſolute Reſtraint to Plow is Void; [O.] 
1 1 Inft. 53.b. becauſe Arable is to be preferr'd before Meadow. 4 It is Waſte to 
ſuffer a Wall of the Sea to be in Decay, ſo that the Meadow or Marſh 
Ground is Surrounded, and render'd Unprofitable, by the Sea's flow- 
ing or reflowing. But if the Land is ſurrounded ſuddenly by the 
Violence of the Sea, occafion'd by a Tempeſt, without any Default 
of the Tenant, it is no Waſte that is Puniſhable. So it is if the 
Tenant does not Repair the Walls or Banks againſt Rivers, or 
other Waters, whereby the Meadows or Marſhes are ſurrounded, 
and become Ruſhy and Unprofitable. 
To Dig for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for 
Mines of Metal, Coal, (5c. hidden in the Earth when the Mines 
were not open when the Tenant came in, is Waſte ; except the Gra- 
ast. 54.b. vel, Clay, Oc. is for Reparation of the Houſe. * If One makes a 
' Leaſe of His Land for Life or Years, in which there is a Mine of 
Coals, &c. not mentioning any Mines in His Leaſe, the Tenant may 
dig and take the Profit of ſuch Mines as were open at the Time of 
the Leaſe made. But the cannot dig for any New Mine, that was 
not open; for that would be Waſte, And if there are open Mines, 
and the Owner makes a Leaſe of the Land with the Mines therein, 
this ſhall extend to the open Mines only. If there is no open Mine, 
and the Leaſe is made of the Land with all Mines, the Tenant 
4 | may 
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may dig for Mines, and have the Profits; otherwiſe thoſe Words 
would be Void. 5 BHS. Fol 
lf He that hath the Inheritance doth fear Waſte in any of the F. R. B. 55. 
foregoing Inſtances, he may before any Waſte Done Have a Prohi- 5p: 4 
bition directed to the Sheriff, That he ſhall not permit Waſte to be z tn. 1% ; 
done by the Tenant ; and then the Sherift may take the Palle Comi- 296. 
tatus, and withſtand the Doing of it. Or He in Remainder or Re- 
verſion may have an -[njunition out of the Chancery to ſtay the 
Waſte. * He in the Reverſion, either Perſonally or by Another, « : 1nd. $06 
may enter into the Houſe or Lands, Let for Life or Years, to ſce if 
Waſte is Committed. u A Patron may have a Prohibition to hinder „11 Rep. ag. 
a Parſon from cutting down Trees to his own Private Uſe, [Sce 2 Rell. Abr. 
Of Action of Waſte, Book 4. chap. 4.] mY. 

2. The-Forfeiture-and Judgment in Waſte appears in the follow- 
ing Statute, For, 


By the Statute of Gloviceſter or 5 & 6 Ed, 1. chap. 5. The Party 
Convifted of Waſte ſhall Forfeit the Thing Waſted, and Recompenſe 
Thrice ſo much af the Vaſte is Taxed at. (See Meſt. 2. or the 
13 Ed. 1. chap. 14. and the 8 & 9 V. z. chap. 11. For Recovery of 
Coſts, and alſo 11 6 12 . 3. chap. 4. 9. 4. Concerning wilful Waſte 
in the Lands of Papiſts «diſabled, &c. 


If Waſte is Done * Sparſim, or here and there in Woods, fo much - 1 Inſt. 54 a. 
all be recovered wherein the Waſte was done. And fo in Houſes, : Taft. 303, 
ſo many Rooms ſhall be Recovered wherein the Waſtc was done.“ 
But if the Waſte is Committed here and there throughout, all ſhall 
be Recovered. | | 

| Regularly He that Enters or Recovers by Force of an Implied 
Condition, ſhall not avoid precedent Incumbrances. Y But if a Te- «Inſt 233 b. 
naat for Life Grants a Leaſe for Years, and afterwards doth Waſte, *3* “. 
and the Leſſor recovers in an Action of Waſte againſt the Tenant for 
Life, He ſhall avoid the Leaſe made before the Waſte done; becauſe 

the Action of Waſte mult of Neceſſity be brought againſt the Leflee 
for Life, to recover the Place waſted; which muſt bind the Leflee for 
. Years. A Precedent Rent granted out of the Land ſhall not bo 
avoided. For if Leſſee for Life Grants a Rent-charge, and after- 
wards doth, Waſte, and the Leſſor recovers in an Action of Waſte, 
he ſhall hold the Land charg'd during the Life of Tenant for Life. 
But if the Rent was Grantcd after the Waſte done, the Leſlor ſhall 
Avoid it, 

None ſhall have Judgment to recover in an Action of Waſte, 

where the Waſte is of 2 ſmall Value, Yet the Law will Take Notice 1 IR. 51.4. 
of Waſte in Trees to the Value of Three Shillings and Four Pence, 2 Int. zes. 
and ſuffer Judgment. And many Things together may make Waſte 
10 a Value, and amount to a Forfeiture, 
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* Preſtat cattela quam mede!n. » Init. 299, ; 
De minunis non curat lex. 1 Init. 54. 4, 2 Init. 26, 
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2 3 Inſt. 2044 Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and 
31 Rep. 49- Buildings, is a Good Cauſe of Deprivation. Some ſay an Action 


3 Lutw. 116, 


1 Lev. 268. of the Caſe will lie for Dilapidations. 


By Bankrup- V. Lands and Tenements may be Loft by Bankrnupcy. Therefore 
Cy. 1. io may be a Bankrupt, and what A make a Bankrupt. 2, How 
are Lands and Tenements Forfeited or Loſt by Bankrupcy, 
> 4 Inſt, 2). 1. A Bankrupt (from d Banque a Table, and Route the Sign of 
| the Table that was fixed in the Earth) is deſcribed by our Statute 
Law ; and is He or She that hath gotten other Men's Goods into 
His or Her Hands, and hides in order to deceive His or Her Credi- 

tors. But more particularly, 


By the 13 Eliz. chap. 7. If any Perſon that hath uſed the Trade 
of Merchandize, and ſought his Living by Buying and Selling in 
Groſs, or by Retail, or ſhall uſe the Trade of a on, Receiving 
other Men's Money, and doth Depart the Realm, or begins to keep 
His or Her Houſe, or otherwiſe abſents Himſelf or Herſelf, or ſuffers 
Him or Herſelf willingly to be Arreſted, Outlaw'd or Impriſon d with- 
7 or Lawful Cauſe, &c. to the Intent to Defraud Creditors, 
ſhall be deem'd a Bankrupt. [See 2 Rep. 25, 26.] 

The 1 Jac. 1. chap. 15. is to the ſame Effect; And adds moreover, 
That F any Perſon that hath uſed the Trade of Merchandize, &c. 
ſhall willingly and fraudulently procure Him or "ons wh to be arreſted, 

or His or Her Goods to be Attached or Sequeſtred, or does Depart 
from His or Her Dwelling Houſe, or Hos Is or cauſes to be made 
any Fraudulent Grant dr Conveyance of His Lands, Tenements, 

Goods or Chattels, to the Intent to Defraud His or Her Creditors, 

or being arreſted for Debt ſhall lie in Priſon Six Months or more 

upon the Arreſt, ſhall be adjudged a Bankrupt. 

The 21 Jac. 1. chap. 19. adds further, If Perſons uſing the Trade 
of Merchandiſe (as before) and Scriveners, who ſhall either by T hem- 
ſelves or others obtain any Protection (except by Privilege of Parlia- 

nent) [ See 7 Ann. ch. 12. ] or ſhall by Petition or Bill endeavour to 

Compel their Creditors to take leſs than their due Debts, or to gain 

Time for the Payment thereof; or being arreſted for Debt, ſhall after 

the Arreſt lie in Priſon Two Months, or more, or being arreſted for 

a Juſt Debt of a Hundred Pounds or more ſhall Eſcape out of Pri- 

ſon, ſhall be adjudged a Bankrupt. | See 10 Ann. chap. 15. Whereby 
the Clauſe of, © Being Indebted in a Hundred Pounds, and not 

* paying or Compounding for the ſame within Six Months after the 

fame ſhall Grow Due, and the Debtor arreſted, or within Six 

* Months after an Original Writ ſued out and Notice given; or pro- 

* curing His or Her Enlargement by putting in Common or Hired 

* Bail; ſhall be adjudged a Bankrupt from the Time of His or Her 

* {aid Firſt Arreſt; is Repealed; And the Act of the 21 Fac. 1. chap. 

19. and all other Acts, fo far forth as they relate to the ſaid De- 

ſcriptions of a Bankrupt are made Void. | 


| A Single Act is enough to make a Bankrupt. 
| 4 | by 


_ 


d Intereſt reipublice ne quis re ſila male utatur. 6 Rep. 37. 
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By this Act of the 21 Jac. r. chap. 19. All Statutes concerning 
Bankrupts Extend to Strangers Born, as well Aliens as Denizen:, 
as Effettually as to natural Born Subjetts. And they alſo are ca- 
pable of the Benefits allowed to other Creditors. 


Sce the Notes and References upon theſe Acts. 1 Daud. Abr. 686, 
687, 688, 689, (5c. 

It is not Buying or Selling of Land, but of Perſonal Things that 
may make a Bankrupt, nor is it Buying only, or Selling only, but 
Buying and Selling. Not one ſingle Act of Buying and Selling, 
but where one gets his Livelihood by it. Such as live on their ma- 
nual Labour only, as Husbandmen, Labourers, Handy-Crafts-Men, 
are not Traders within the Statutes : But ſuch as buy Wares and 
Convert them into Saleable Commodities, and to get their Liveli- 
hood by Buying and Selling, may be Bankrupts within the Statutes ; 
as © Shoemaker, Lockſmith, Clothier, ©c. But not an d Innkeeper ; 
for He doth not properly Sell what He Buys; but utters it at ſuch 
reaſonable Rates as he thinks fit, with reſpect to Attendance of Ser- 
vants, 0c. + | 

A Feme Covert Sole Merchant may be a Bankrupt ; and fo ſhall 
her Husband upon that Account. 


By the 5 Georg. 2. chap. 30. Perſons Dealing as Bankers, Brokers 
and Factors, may be liable to the Statutes concerning Bankruprs. 


By the 14 Car. 2. chap. 24. No Perſons Adventurers for putting 
into the Eaſt-India or Guinea Company, or the Royal Fiſhing Trade 
ſhall be taken to be Traders within any of the Statutes of Bankrupts. 
Provided that Perſons Trading in any other way than the ſaid Com- 
panies, or Fiſhing Trade, ſhall be liable to Bankrupcy. | 

By the 7 Ann. chap. 7. Members of the Bank of England ſhall not 
be adjndged liable to the Statittes of Bankrupts. 
By the 9 Ann. chap. 21. 3 Georg. 1. ch. 9. Members of the South- 
Sea Company ſhall not be liable to the Statutes of Bankrupts. 

y the 5 Geor. 2. ch. 30. No Farmer, Grazier or Drover of Cat- 
tle, or Receiver-General of Taxes Granted by Parliament, ſhall be 
deem'd a Bankrupt. | | 


By the 6 Georg. 1. ch. 4. No Perſon concerned about Circulating 


_ Exchequer-Bills fhall be liable to the Statutes of Bankrupcy. 


2, How are Lands, Tenements and Hereditaments Forfeited and 
Loft by Bankrupcy ? 

When a Commiſſion iſſueth forth to ſome Honeſt and Wiſe Men 
ander the Great Seal, upon Complaint made to the Lord Chancellor, 
c. by a Creditor in Writing, whoſe Debt amounts to the Sum of 
100 J. leaſt, or by Two Creditors whoſe Debts amount to 150 /. 
and upwards, or by three or more Creditors whoſe Debts amount 
to 2001. and upwards, againſt any Perſon or Perſons being Bank- 
rupts, [See the 7 Georg. 1. ch. 31.] and after that Five Proclamations 
have been made for the Bankrupt to appear at the Meetings aflign'd 
by the Commiſſioners, and the Bankrupt's Trade, Act of Bankrup- 
cy, and his Eſtate and Debts are diſcovered by the Examination of 
the Bankrupt himſelf, his Wife and other Witneſſes, and the Credi- 

tors 


© 3 Cro. 3t. 
43 Cre. 549, 


550. 
1 Danv. Abr 


686, 687 
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tors are Sworn as to the Value of their Debts, G c. according to the 
13 Eliz. chap. . 1 Jac. 1. chap. 15. 21 Jac. 1. chap. 19. but more 
particularly according to the 5 Georg. 2. ch. 30. by which a Certifi- 
cate of the Bankrupt's Conformity in all Things is to be made to the 
Lord Chancellor, &c. Then by Vertue of one or more of thoſe Sta- 
tutes the Commiſhoners may ſell all the Bankrupt's Lands, G&c. in 
his own Poſſeſſion at the Time of his becoming Bankrupt, whether in 
Fee-limple, Fec-tail, for Life or Years, F reehold or Copyhold, to- 
wards Payment of his Debts. The Commiſſioners may ſell Eutailed 
Lands (except fuch whereof the Remainder or Reverſion is in the 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall be 
good againſt the Bankrupt or his Iſſue, and all in Remainder or Re- 
verſion, if the Bankrupt might cut off ſuch Eſtate by Common Re- 
covery, or otherways by any Act whatſoever. Alſo Lands, Gc. that 
came to the Bankrupt after he was a Bankrupt (if Debts due are 
not ſatisfied) may be ſold in like Manner. | 

The Starutes do not extend to any Lands, (5c. convey'd Bond 
Fide by the Bankrupt, before He became a Bankrupt ; nor to the 
Lands Purchas'd of One that is a Bankrupt, by any Act done, un- 
leſs a Commiſſton to prove Him a Bankrupt is ſucd forth within 
Five Years after He or She ſhall become Bankrupt. But if any 
Bankrupt ſhall Convey, or cauſe to be Convey'd to his Children, 
or to any other Perſon, Lands or Goods (cxcept the ſame ſhall be 
Transfer d upon Marriage of any Child, [See 5 Georg. 2. chap. 3o.] - 
or upon ſome valuable Conſideration) The Commiſſioners may 
diſpoſe thereof. SET 

All Fraudulent Conveyances to deceive Creditors are within theſ, 
Statutes. [See the 13 Elig. chap. 5. 27 Eliz. chap. 4.] = 

If a Bankrupt hath n any Lands to another, the Com- 
miſſioners have Power to aſſign a Perſon to make a Tender and Pay- 
ment of the Money. And after ſuch Tender and Payment, They 
ſhall have Power to ſell the Eſtate. Lands, Gc. whereof the Bank- 
rupt is jointly ſeiſed may be Sold (as to his Moicty) by the Com- 
miſſioners. 

If a Bankrupt hath Land in the Right of his Mife, it may be 
Sold during the Coverture. The Dower of a Bankrupt's Wife can- 
not be fold. Otherwiſe if ſhe marries one that is a Bankrupt. O, 
fices of Truſt which are annexed to the Perſon, cannot be ſold; but 
Offices of Inheritance, as Keeper of a Foreſt, Warden of the Fleet 
Cc. may. | | 

When the Bankrupt's Lands are fold by the Commiſſioners, They 
muſt be ſold by Deed Indented and Inroll'd in one of the Courts of 
Record at Meſtmiuſter. 


By the 5 Georg. 2. chap. 30. Upon Petition, the Lord Chancellor, 
&c. may order the Commiſſions, Depoſitions and Proceedings there- 
upon to be Entred of Record, to Enable Purchaſers under Commiſ- 
ſions, to make out their Right and Title to the Lands Purchaſed. 
Copy of which Record may be given in Evidence, to prove the 
Commiſſion and Bankrupcy of the Perſon, in caſe of the Death of 
the Jlituaſſes, or the Loſs of the Origiual Proceedings. 
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The Commiſſioners alſo, &c. Have Power by the aforeſaid Sta- 


tutes, to diſpoſe of the Bankrupt's Perſonal Eſtate, or His Goods and 
Chattels, which he had and was poſſeſſed of at the Time of his be- 
coming a Bankrupt, tho' the Bankrupt ſells them in Market-Overt. 
For the Sale of the Commiſſioners ſhall have Relation to the firſt 
Act of Bankruptcy. But no Debtor of a Bankrupt ſhall be in Danger 
for paying a Debt due to the Bankrupt, before He had Notice that 
he was become a Bankrupt by the 1 Fac. 1. chap. 15. 

Commiſſioners have Power to an over Debts due to the Bank- 
rupt; and the Aſſignees may bring Actions for the Recovery of 
them in their own Names, or Compound with the Debtors to the 
Bankrupt. [See more eſpecially 5 Georg. 2. * 30.] If the Bank- 
rupt makes his Debts payable to other Men, they are as liable, as 
if they were payable to himſcif. | 

The Commiſſioners or any other Perſon appointed by their War- 
rant under the Hands and Seals of the greater Part of them, may 
break open the Houſe, Shops, Wharehouſes, Trunks or Cheſts of the 
{aid Bankrupt, where the Bankrupt, or any of his Goods or his Wri- 
tings, ſhall be, or be reputed to be, and then ſeiſe the Bankrupt and 
his Goods and Chattels, Gc. and ſend the Bankrupt to Priſon. 


Ay the 5 Georg, 2. Chap. 3o. I/here mutual Credit hath been given 
betwixt the Bankrnpt and Others, and the Accounts are unbalanced, 
the Commiſſhoners may adjuft the Accounts, and the Balance ſhall be 
paid accordingly. [Sce 3 Georg. 1. ch. 12. and the 5 Georg. 2. ch. 30. 
Where the Bankrupt ſhall not upon Notice ſurrender himſelf to the 
Commiſſioners, Oc. and alſo Book 3. chap. 1. Tit. Felony.] 


By the above-mention'd Statutes of Eliz. Fac. 1. ahd 5 Georg. 2. 
The Commiſſioners (after the Bankrupt's Real and Per/oral Eſtate 
is Sold) muſt make Diſtribution amongſt thoſe Creditors who came 


in before Diſtribution, © to Contribute to the Charge of the ſaid * 2 Rep. 25, 


Commiſſion, having firſt allowed the Bankrupt Five Pounds per Cert. f 


out of the Neat Produce of all the Eſtate diſcovered by him, ſo as 
the ſaid Allowance is not above two hundred Pounds; or a leſſer Sum, 
but not above three Pounds, where the Bankrupt's Eſtate will not pay 
every Creditor eight Shillings in the Pound. But this muſt be upon 
Certificate of the Commiſſioners and Creditors, to the Lord Chan- 
cellor, Gr. which Certificate muſt be Obtain'd without Contract or 
Security given as 4 Conſideration thereof. This Allowance, or any 
Privilege or Advantage, hall not extend to any Bankrupt whatſo- 
ever, who ſhall upon Marriage of any of his Children give (when 
he was not able to pay his Debts) above the Value of 100 J. or who 
ſhall loſe in one Day the Sum of 5 J. or in the whole the Sum of 
100 J. within a Year before he became a Bankrupt, in playing at 
any Game whatſoever. [See 5 Georg. 2. chap. 30.] | 
Aliens and Dentzens, &c. may come in as Creditors upon Diſtri- 
bution. If an Executor becomes a Bankrupt, a Legatee ſhall be re- 
lieved as a Creditor. A Surety or Bail may come in as Creditor, if 
he hath paid the Debt. One that hath a Debt not yet payable may 
be relieved upon Allowance for Payment before the Time. But if 


one truſts a Bankrupt after he becomes a Bankrupt, He ſhall not be 


Relieved as a Creditor, [But Sce the 7 Georg. 1: ch. 31.) A Mort 
| gagee 


ob. 287. 
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gagee is not a Creditor within the Statutes, and need not contribute 
to the Charges of the Commiſſion; for He is Safe without it. So he 
that hath a Pledge of the Bankrupt's Goods before he was a Bank- 
rupt. But the Goods of another in the Bankrupt's Poſſeſſion and Dif- 
poſal, as if they were his own, ſhall be diſtributed as the Bank- 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe that 
Attach the Goods of a Bankrupt, muſt alſo come in as Creditors. 

In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 
be had unto Dcbts upon Judgments, Recognizances, Specialties with 
Penalties, c. than to other Debts. But the King ſhall be preferr'd 
before a private Perſon. If the Debts cannot be fully paid, every 
one of the Creditors muſt have a Share, Rate and Rate alike, ac- 
cording to the Quantity of his Debt. | 

If the Offender happens to die before Diſtribution, yet neverthe- 
leſs the Commiſſioners may proceed to execute the ſaid Commiſſion 
concerning the Bankrupt's Lands, Tenements, Hereditaments, Goods 
and Chattels, in ſuch Sort as They might have done, if the Offen- 
der had been Living. But the Commiſſioners muſt Account to His 
Heirs, Exccutors, (5c. and pay the Overplus to them, in the ſame 
Manner as to the Bankrupt when Living. [See the 13 Eliz. chap. 7. 
1 Jac. 1. chap. 15. 21 Fac. 1. chap. 19. 3 Georg. 1. ch. 12. 7 Georg. 1. 
chap. 31. 5 Georg. 2. chap. 30. All which Statutes ſhall be benefi- 
cially conſtrued for the Aid and Relief of Creditors. ] 

If the Commiſſion is not duly taken out, or if the Commiſſioners 
do not purſue their Commiſſion, the Party hath no other Remedy 

s Rep. 121. but to put in a f Traverſe contrary to the finding of the Commiſ- 

ſioners, that he is a Bankrupt; and to ſay that he is not a Bankrupt. 
[See where Commiſſioners may plead the general Iſſue, and what 
thoſe acting under them mult plead. 1 Dan. Abr. 694.] 

If the Commiſſioners will not pay a Creditor his Ratable Part, 
He may have an Action of Debt. But Relief may be had more 
properly in Chancery. 33787 


By the 10 Ann. chap. 15. No Acts or Statutes diſcharging any 
Bankrupt ſhall diſcharge any Partner in Trade with the Bankrupt 
at the Tine He became a Bankrupt ; nor one that was jointly Bound 
with the Bankrupt, &c. [See 6 _— 1. chap. 22. 7 Georg. 1. ch. 
31. 5 Georg. 2. chap. 30. For His Diſcharge from all Actions, Oc. 


By Eſcheat, VI. Lands may be loſt by Eſcheat. Eſcheat (from Eſcheair, Es- 
4 3 13. chier, to fall) is when Lands s fall by Accident to the Lord of whon 
r they are holden; as for want of Heir General or Special, or for 2 
lony of his Tenant, whether the Judgment is becauſe of Outlawry, 
or to be Hang'd. Corruption of Blood makes the Eſcheat to the 
Lord upon Attainder of Felony; becauſe the Eſtate cannot Deſcend. 
But in Treaſon it is a Forfeiture to the King. [See of Eſchears in 
Treaſon, Felony, &c. under the Title Forfeitzres, Book 4+ chap. 5.] 


By Diſſeiſin, VII. Lands may be Loſt by Diſſeiſin, Abatement and Intriſion. 
Abatement, h A Tifſerſin is a wrongful putting out of him that is actually ſei- 
„ Freehold. See the 32 H. S. chap. 33.] An Abatement is 
% 1Inſt. 27). when a Man dicth ſeiſed of an Eſtate of Inheritance, and between 


erb. 331d. the Death and Entry of the Heir, a Stranger doth Enter. An Iutt u- 
4 fron 
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ſion is when Between the Death of Tenant for Life and the Entry 
of the Heir a Stranger doth Intrude. An Entry alſo upon the 
King's Poſſeſſions is call'd an Intruſion. 

A Deforceamemt not only Comprehends Theſe Three before- 
mention d; but a Deforceor is alſo where any One Holdeth Land 
whereunto Another hath Right by Deſcent or Purchaſe. [Sce of 
Fines, chap. 3. ante.) | 

A Diſcontinuance taketh away an Entry only; but is always by 
Wrong. [See Book 4. chap. 3.] 

An 'Uſerpation is when a Stranger preſents to a Church, and His 
Clerk is inſtituted, as before Obſerved ; [See chap. 2. ante,] or It 
may be when a Subje& unjuſtly Uſes Royal Franchiſes. 

i A Purprefiure (Pourpris, an Inclofure) is generally when any , r,g, 35 
Thing is Done to the Nuſance of the King's Demeſns, the King's 22. 
Highways, Oc. by Encloſure or Building; endeavouring to make 
that —_— which ought to be Publick. { See Of Nzſancey, Book 3. 
chap. 3. 


Thus have I ſhewed How Efates in Lands, Tenements or He- 


reditaments may be Divided, How Acquired, and How They may 
be Forfeited or Loft 


CHAP. V. 
Of Eſtates in Goods and Chattels Perſonal. 


68 (a French Word ſignifying Goods) ate All Goods of Etates is 

Moveable or Immoveable, that are not Frechold; and Goods 

may be either Real or Perfonal. The Word Bona includes them Second! 

Both. Real, which concerns the Realty, or Lands and Tene- 11nd 118.b. 

ments, as Guardianſhips, Leaſes of Lands, Oc. for Years, or At Noy . Mar. 

Will, The Intereſt in an Advowſon for one Turn, Intereſts by Fra- ! 

tute-Merchant, Staple, Elegit, &c, Of 'Theſe I have already 

Treated. Perſonal, as Gold, Silver, Plate, Jewels, Implements 

of Houſhold, and All Moveable Goods whatſoever, Cattle of all 

Sorts, Corn fown upon the Ground (becauſe it comes not without 

Induſtry, and may he given by Will, or forfeited by Outlawry) 

Deeds, An Apprentice for Years, (5c. Theſe are call'd Goods and 

Chattels Perſonal, becauſe 'They belong immediately to the Per- 

ſon of a Man; and becauſe when they are wrongtully detained, 

there is no other way to recover them than by a Perſonal Action. 

I But, Charters or Evidences concerning Freehold, or Obligations, Dyer 5. 

or Deeds, being Things in Action, are not properly comprehended 8 Rep. 33. 

under the Words Goods and Chattels., ® Vet Writings pawn'd for A Lat 17 

Money Lent are ſaid to be Chattels, 8 
The Ownerſhip of a Perſonal Chattel is call'd a Property; And 

then we are ſaid to ben Pofſeſſed of Goods and Chattels, whether Noy'sMar. 


8 Real 


* n e n 
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Real or Perſonal; as to be Seiſed of a Freehold... For no Eſtate of 
Inheritance or Frechold can be 'Term'd Goods and Chattels. 
% Rep. 17, One may Have an Abſolute or a r Property. Abſolute, 
1 as in Hens, Geeſe, Ducks, Peacocks, (5c. but not in Creatures that 
Finch 116, are Fere Nature, as Wild Beaſts, Fowls of the Air, Fiſhes of the 
177. Sea or in the Rivers, Partridges, Deer, Conies, Hares, Gc. And One 
"gy 1 may have an abſolute Property in Things of a Baſe Nature, as Ma- 
H. P. C. 68. ſtiffs, Hounds, Greyhounds, and Spaniels. But it is not Felony to 
ſteal Them; tho àn Indictment may be preferr d for a Treſpaſs, or 
an Action brought for Damages for taking Them Away. A Omnali- 
fied Property and Poſſeſſory is only for a Time, and may be obtained 
By Induſtry, as by Taking Creatures Fere Nature, and making them 
Tame; and then we have only a Property in them ſo long as They 
remain Tame, and do not regain their Natural Liberty, and Have 
not a Cuſtom of Returning. Of theſe Felony may be committed. 
Or ſuch a Property may be obtained by Reaſon of [mpotercy and 
Place in Things wild by Nature; as of Young Hawks that are in 
my Ground, of Young Pidgeons in the Neſt. And of theſe Felony 
may be committed. And for theſe the Owner of the Soil ſhall 
Have Action of Treſpaſs, if 'They are taken when 'They cannot 
Fly. {See the 11 U. 7. chap. 17. Concerning the Eggs of Swans, ] 
Or a Qualified Property may be gain'd by Reaſon of Privilege of 
a Park, Warren, (5c. But one cannot bring an Action for Theſe, 
* Godb. 174. and ſay His Deer, His Conies, Hares, Pheaſants, Partridges, (5c. 
For one Hath no Real Property in Them, tho' they Belong to Him 
upon account of His Privilege for His Game and Pleaſure. Of 
Theſe Felony cannot be Committed ; unleſs Reduced to a Tame- 
neſs, and known to be Tame by the Offender, [See the Statutes 
againſt Deſtroying the Game, Book 3. chap. 3.] Deer chaſed out of 
a Park, and followed by the Keeper with Freſh Purſuit, Fiſhes that 
are in Trunks, &c. remain in Poſſeſſion and ſuch a Property. But 
If Deer get out of the Park and Stray, or Conies out of the War- 
ren, It is Lawful for Any One to Take them. [See of Larceny 
of the Goods of Another, poft, Book 3. chap. 1 J 
Property is either of Things in Poſſeſſion or Action. In Poſſeſſion, 
either Generally when no other can Have Them from me, or with 
me, without my Act or Default; or Specially, when ſome other 
hath an Intereſt with me, or where there is a Property alſo in An- 
other as well as in the Owner; as by Bailment, i. e. By Delivery 
of Things to a Carrier, to an Innkeeper to ſecure Goods in His Inn, 
c. By Goods Pledged or Pawned; By Goods Granted Condi- 
tionally ; By Things Diftraind ; By Goods Demiſed or Leaſed out 
for a Term, Gc. In Action, By an Intereſt to Sue at Law either 
for the Things Themſelves or Damages for Them, as for Debts, 
Wrongs, Gc. All theſe Things in Poſſeſſion or Action one may 
Have in His O«z Right, or in the Right of Auother, as Executor 
in Right of the 'Teſtator, &c. [See the Difference betwixt a Po. 
ſeſſion, a Charge, and a Special Je, poſt. f Felony againſt the 
Coods of a Subject, Book 3. chap. 1.] 
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CHAP. VI. 


How Eſtates in Goods and Chaitels may be Acquired, 
(vis) 1. By the King's Prerogative. 2. By Gift. 
3- By Sale. 4. By Theft. 5. By Teſtament. 6. By 
Adminiſtration. | | 


| in Goods and Chattels may be Acquired. 1. By the King's How Eflates 
Prerogative. 2. By Gift. z. By Sale. g. By Theft. 5. By in Goods and 
Teftament. 6. By Adminiſtration. {Sce Sir Franc. Bacon Fle- =p 
ments, &c. 72.] | quired, Se. 

I. By the King's Prerop ative. 5 

As by Deodands, Treaſure-Trove, IWaivine, Straying, Vrech of By the 
the Sca, and by Forfeitare. [ Sce Of Franchiſes and the ſeveral Li- gs Pre- 
berties of Seiſing Deodands, Oc. ante, Book 2. chap. 3. As alſo of 2 
Forfeitures, poſt, Book 4. chap. 5. at the End.] | 


L SOR 5 | 
Here by Gift, The Transferring of Things Dnmovenble (as Leaſes py cifc. 
for Years, Oc.) and of Things Moveable, to one another, may be 
underſtood. {Sec Of Grants, chap. 3. ante.) Such a Gift is ſome- 
times. by the Act of the Party, as when one doth Give a Thing to 
another tho'P abſent, for the Property veſts in Himygitil He Dif » ; Rep. 26; 
agrees. Sometimes by Act of the Law; as when a Woman is Mar- 27. 
ricd, all her Goods and Chattels are given to the Husband by the 
Marriage. {See of Huband and Miſe, Book 1. chap. 6.] or when 
One is made Executor, the Law gives all the Goods and Chattels of 
the Teſtator to the Executor. [See of an Executor, infra.) | 
4 All Chattcls Real | But ſee 29 Car. 2. chap. 3.] or Perfenal may a perk. 37. 

be Granted or Given without Deed, except in ſome ſpecial Caſes ; Hob. 230. 
and a free Gift is good without a Conſideration. But if there is a 
General Gift of all one's Goods without Exception of Apparel, or -; Rep. 86, 
other Things of Neceſſity, as Bedding, c. tho it is by Deed, this &c. 
may Reaſonably be ſuſpected to be Fraudulent to deceive Creditors, 
&c. And tho' there may be a true Debt owing, &c. a Gift of All 
one's Goods in Satisfaction of the Debt, &c. is void againſt other Cre- 
ditors, (Fc. tho Good againſt the Giver, His Executors, or Adminiſtra- 
tors. For tho'it may be a Gift upon valuable Conſideration, yet it 
may not be done Bong Fide, as the Statute of the 13 Eliz. chap. 5. 
does require. [See the Statute in the Section Who may Purchaſe and 
Convey, chap. i. ante] By giving all one's Goods, there ſeems to be 
a ſecret Truſt and Confidence, that the Donee ſhall deal favourably 
with the Donor in reſpe& of His Poverty, or permit him, or ſome 
other for His Benefit or Uſe. to be in Poſſeſſion, Gc. And therefore 
when any Gift ſhall be made in Satisfaction of a Debt, let it be 

| Sf 2 made 
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Doleſus verſarur in generalibus. 3 Rep. 80, | 
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By Sale. 


Noy's Max. 
$7. 
Bacon's Ele. 


= 


8 Rep. 171. 
3 Rep. 82. 


made, 1. In“ Public Manner before Neighbours, and not in Private. 
2. Let the Goods and Chattels be Appraiſed to the Full Value, and 
the Gift made in Satisfaction of the eve: 3. After the Gift, let the 
Donee take Poſſeſſion of them ; for the Continuance of the Poſſeſſion 
in the Donor is a Sign of a Truſt, 5 
[See the 3 H. 7. chap. 4. Concerning Deeds of Gift, of Goods and 
Chattels made in Truſt to the Uſe of the Grantor; and ſee the 13 
Elis. chap. 5.] 

A Gift may be upon Condition. 

[See Of Election under Title Grants, chap. 3. ante.] 


III. By Sale. 

A Sale or Selling is a Transferring of the Property of Goods and 
Chattels from One to Another upon Valuable Conſideration. A Gift 
may be without a Conſideration ; ſ but a Sale can never be without 
a Valuable Conſideration. [Sec Of Bargain and Sale of Goods and 
Chattels, chap. 3. ante.) A Man may ſell his Goods at any Time, 
tho'he fears an Execution for Debt; _—_— there is a Truſt betwixt 
the Parties, as that by paying the Money he may have the Goods a- 
gain; [See of Gift, ſupra.) and except the Writ of Execution is de- 
livered to the Sheriff, &c. for then by the 29 Car. 2. chap. 3. The 
Property of the Goods is bound from the Time of the Delivery. 

© One came indebted to the King by Bond, and ſold a Leaſe for 
Years for a valuable Conſideration : The Sale binds the King, becauſe 


it was but a Chattel. The King's Debtor ſhall not be in a worſe 


* Noy » Max, 
JN. 4 


Condition than a Felon or Traytor, who may ſell his Goods and 
Chattels after the Felony or Treaſon committed, and before Con- 
viction, for his Maintenance, [Sce Of Forfeiture in High Treaſon, 
Book 4. chap. 5.] . 


If one Agrees for Wares, u He mult not carry them away, before 


he hath paid for them, unleſs a Day of Payment is Allow'd Him. 
If the Bargain is, that you ſhall give me five Pounds for my Horſe, 
and you give me a Penny in Earueſt, which I accept, This is a per- 
lect Sale. If I fay, I will fell my Horſe for five Pounds, and You ſay, 
You will give me five Pounds, and preſently go to tell out the Mo- 
ney to pay for him, I cannot Sell my Horſe to any other. But jf 
you do not pay me preſently, it is no Contract. *It I ſell my Horſe 
for Money, I may keep him till I am paid. And if a Horſe dies in 
my Stable after I Sold Him, and before I have Delivered Him to the 
Buyer, I may notwithſtanding have an Action for my Money ; be- 
cauſe the Property was in the Buyer. 1 8 


By the 29 Car. 2. chap. 3. No Contratt for the Sale of Goods, for 
Ten Ponds or npward., ſhall be Good, Except the Buyer attually 
receives Part of the Goods Sold, or Gives ſomething in Earneſt to 
hind the Bargain, or tu part of Payment, or ſome Note thereof in 
Il riting be made and Signed by the Parties to be charged with the 
Contract, or by their Agents thereunto lawfully authorized. 


5 Aud 


_—_— 


* 1 


* Dona clandeſtiza ſunt ſemper ſuſpicioſa. 3 Rep. $0. 
Clariſule inconfrete ſemper indicuut ſuſpicicnem. Ibid. 
t Cryus eſt dare, ejus eſt diſponere. 2 Rep. 71. ) Rep. 6. N 
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And no Action ſhall be brought upon any Agreement That is not 
20 be performed within the Space of a Year from the making of the 
ſaid Agreement, nnleſs the Agreement upon which ſuch Action ſhall 
be bronght, ſhall be put in Mriting, and Signed by the Party to be 
charged therewith. 

So that if any Agreement is for Wares Under Ten Pounds, and 
They are not to be delivered within the Year, it is void, unleſs put 
in Writing, tho Eameſt be given, by the laſt Part of the Statute. 
As to Agreements that are not to be performed within a Year, if no 
Day is ſet, or the Time is uncertain, (as to pay a Sum at the Day 
of Death, Gc.) They are good notwithſtanding the Statute. For it 


doth not appear to the Contrary, but that the Payment may be 
within the Year. 


IV. By Theft. | 
As when One ſteals Goods, and ſells them in Fairs and Markets By Theft. 
Overt. [See of Fairs and Markets, chap. 2. ante.] But the Owner 
may teize His Goods ſtollen at any Time, till they are ſold in 
the Fair or Market. [See Of Remedies without Suit, Book 4. 
chap. 3. And of Reſtitution, under the Tit. Contiction and Attain- 
der, chap. 5. 


V. By Teſtament. | 

Here it will be Neceſſary to ſhew, 1. at is a Teſtament, and By Teſla: 
its ſeveral Rinde; 2. Who may wake a Teſtament; 3. What is an ment. 
—- raged 4. What is a Lega; 5. How a Teſtament may be made 
Lord. 
1. YA Teſtament (Teſtatio Mentis) is a Voluntary and Juſt Diſ- Terms of 
poſition of what One would have to be done concerning His Goods 942% © 
and Chattels, Real and Perfonal, after His Deceaſe, with the Ap- Finch 167, 
pointment of an Exccutor. If He appoints no Executor, The Or- qe BY 
dinary muſt Commit Adminiſtration C Teſlamento Annexo, e "ep 


322. b. 
(with the Will annexed) and ſuch Adminiſtrator is to perform the Weſt's Symb. 


Will inſtead of an Exccutor. | Part 1.3633. 
A Teſtament is either Mitten or Nuncypative. A TVritten Teſta- 

ment is not only ſuch as I have before ſpoken of in the 3d Chapter 

(more properly calld a Devife of Lands and 'Tenements,) but it is 

that Teſtament concerning Goods and Chattels, which at the Time 

of making thereof is committed to J/7iting. Signing and Scaling is 

not neceſlary to this Sort of Teſtament, for it may be made Good 

by Proof, without it. A Nuncu pative Teſtament, or Will, is when 

the Teſtator doth by Ford of Mouth only declare his Will concern- 

ing his Goods and Chattels (for Lands cannot paſs by Words) be- 

fore a ſufficient Number of Witneſſes, who after His Death put into 

Writing what the Teſtator Order'd in His Life-time. [See the 

29 Car. 2. chap. 3. infra. 
2 No Teſtament is of any Effect till after the Death of the Te- - Lit. 168. 

ſtator. For One may alter and make Void His Will at His Pleaſure 2 Toft. 113. b. 

and 


— — 
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Omne teſtamentum morte conſummatum eſt. 1 Inſt. 322. b. 4 Rep. 61. 
Foluntas teſtatoris ambulatcria eſt uſque ad mortem. 1 Inſt. 112. b. 4 Rep. Cr. 
In contractibus benigna, in teftamentis leniguior, in reſtitutionibus leniguiſima 
iuterpretatio facienda eft. Ibid. and 3 Inſt. 241. 
. De bonis acfuntti trina debet effe diſpoſitio; neceſitatis, utilitatis, voluntatis, 
c Rep. 1 36. ; | 
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and He may make as many New 'Teſtaments as He pleaſes; but the 
Laſt Teſtament only ſhall ſtand, the Reſt being Revoked by the 
* Perk. 479. Laſt, Yet a New Publication of the Firſt Will does Revoke the 
Laſt that was made. When the Laſt Teſtament is known, it ſhall 
be favourably Expounded according to the Meaning of the Te— 
ſtator. 
dWeſt.Symb. A Þ Codicil (Codicillns from Codex a Book, a Writing) is a Sup- 
Part 1. 9 636. plement to a Will, adding what is Omitted, or Altering, Retracting 
| or Explaining ſomething in it. It is the ſame with a Teſtament, 
except that it is without the Appointment of an Executor; and ex- 
cept that One may leave behind him only one Teſtament, but as 
many Codicils as He pleaſes. The Codicils muſt be Annexed 
to the Teſtament, (O.) and the Executor muſt Perform All of 
Them. 
If the Teſtament or Codicils are kept from the Executor, He 
may force the Party Detaining Them to Deliver them up by the 
Eceleſiaſtical Law, and Recover Them in the Spiritual Court. 


By the 29 Car. 2, chap. 3. No Vill in Writing concerning 
Goods and Chattels, or any Perſonal Eſtate, nor any Clauſe there- 
of, ſhall be Repealed or Altered by any Mill by Word of Month on- 
ly, except the ſame be in the Life-time of the Teſtator committed 
to Mriting; and after the Writing thereof, Read unto the Teſtator, 

Pg NN by Him, and proved to be done by three Mitueſſes at 
tne ledjl. 

And no Nuncupative Mill ſhall be good, where the Eſtate Be- 
queath'd Exceeds Thirty Ponnds, that is not proved by the Oaths 
of Three IWitnefſes at leaſt, that were preſent at the W is thereof, 
ſome of them to be bidden to bear Witneſs by the Teſtator in his laſt 
Sickneſs, in his own Honſe, or where he hath been Reſident for Ten 
Days; except ſurpriſed by Sickneſs from Home, and dying before 
He returu d. | See the 4 & 5 Au. chap. 16. infra.) "Ee I 

A Nuncupative Mill hall not be proved by the Mitueſſes after Six 

Months, except the Subſtance thereof were committed to Mriting 
within Six Days after the Makins of the ſaid Mill. Neither ſhall 
any Probate of a Nuncnpative Jill paſs the Seals of any Court till 
fourteen Days after the Deceale of the Teſtator; nor be provd till 
Proceſs hath firſt iſſued to call in the Widow, or next of Kin, to 
Conteſt the ſame, if they pleaſe. 
The Ilills of Soldiers and Mariners at Sa, in Actual Military 
2 may Diſpoſe of their Perſonal Eftates, as before the making 
this Ac. | 
y the 4& 5 Ann. chap. 16. Witneſſes, that are good Mitueſſes at 
Trials at Common Laco, ſhall be Deemed good I itneſtes, to trove a 
Nuncupative Wil, or any Thing relating thereunto. 


N 2. No may make a Teſtament. 
4 lost. 435. All Perſons {the © King and all his Subjects) may Make their 
4 1 Inſt. 89. b. Teſtaments, except as followeth. An 4 faut Male under Fourteen 
2 Dany. Abr- Years of Age, an Infant Female under I'welve Years, (or as others 
$12, 5153, ſay) underEightecn Years of Age, cannot make their Wills of Goods 
and Chattels, But an Infant of the Age of Eighteen may make a 
3 5 | Jeſtament 


Ch. 6. Laws of England — 0 


Teſtament of his Goods and Chattels, and Conſtitute Executors. Vet 
Sometimes Wills are made by Infants of Fourteen Years of Age, and 
the Common Law will not intermeddle. A oma Covert cannot 
make a 'Teſtament of Goods and Chattels, without Her © Husband's e Perk. 5or. 
Conſent and Licence firſt obtained. Yet if ſhe then Diſpoſeth of any $ REP. $4. 
Thing, The Legatee hath it rather of the Gift of the Husband. But 5% ©” 
of Goods that ſhe hath as f Executrix ſhe may make an Executor # Perk. 502. 
without the Husband's Conſent, or ſhe may make her Husband 88 
Executor. | -;.- 4-41-44 Roll. Abe,. 
* If a Woman maketh Her Will before Marriage, By taking Huſ. 2,973,915. 
band and Coverture at the Time of Her Death, That is a Coun- TOR: 
termand of it. | * 
Ieote, Lunatic (except in the Time of their Lucid Intervals) 
Non Compo Mentis, or Thoſe that Have not a 8 Sound, Perfect and « 6 Rep. 23 
Diſpoſing Memory, (for It is not ſufficient that the Teſtator hath a 
Memory) An Alien Enemy, Perſons Convicted and Attainted, Re- 
cuſants Convict, Corporations cannot make a Teſtament. Ant Out- » 5 Rep. rn, 
law in a Perſonal Action may make a Teſtament of His Goods, 1 Roll. Abt. 
and deviſe His Lands. He who is himſelf an Executor; cannot give ** 
away by Will his Goods, Chattels and Credits, which He hath as 
Executor, the Property not being altered by Him by Payment of 
His own Money, ©c. Ye if He Hath Proved the Will, He may make 
a Continuation of the Executorſhip ; and His Executor ſhall have 
the Goods, Chattels and Credits as Executor to the firſt Teſtator. 
But He may Give Them By Word or Deed in his Life-time. An 
Adminiſtrator of a 'Term cannot Deviſe it, tho' He may ſell it in 
His Life-time. For the Deviſe doth not take Effect 'till His Death; 
and immediately upon His Death the Law veſts it in the Admini- 
ſtrator de Boris nom, Oc. of the Inteſtate. [See Of the Iutereſt of 
an Executor infra.) The Teſtaments of Excommunicate Perſons, 
Hereticks, Inceſtuous Perſons, Sodomites, Libellers, Gc. are Good. 
For the Statutes of 32 & 34 H. 8. cnable them to Deviſe Lands. 
[See Of a Deviſe,. chap. 3. ante.] | 


By the 4 & 5 W. & M. chap. 2. Perſons inhabiting, or Thoſe 
who have any Goods, within the Province of York may by their Taft 
IFills Diſpoſe of all their Perſonal Eftate. [See 2 Ann. chap. 5.] 

By the & 8 W. z. chap. 38. Any Perſon Reſiding, or Havins 
Good, in the Principality of Wales may make His IWill thercof, 
and Diſpoſe of Them to His Execntors or Others; as He fhall think 
fit ; notwithſtanding the Cuſtom By which IVidows and Children 
claim a Reaſonable Part. | See Danvers's Abridg. Tir. Cuſtoms of 
London, 311, 312. bo | 

[By Stat. 11 Geo. 1. chap. 18. Freemen of London, then unmar- 
ried and without Children, are enabled to diſpoſe of their Effects by 
Vill notwithſtanding the Cuſtom. ] 


3. What is an Executor? 3 2 1 
An i Executor is He To whom the Execution or Performance of 4 pon w 
Another Man's Will is committed after his Death. He may be ap- Executor. 
pointed by Expreſs Words, or By Words of Circumlocution that Noy's Max, 
Amount to a Direct Appointment. Where there is k no Executor, Finch 16). 
There is no Teſtament properly ſpeaking. Land was not originally 168. 
Teſtamentary. Therefore That ill may be Deviſed in Writing, pia, 5 
without 6. 


8 * =_ A RY —_—_— 
1 4 


8 —— Fg r + — * 


320 An Inſtitute of the Book II. 


I 2 4 | wn pro 8 


without making an Executor. He that appoints the Exccutor is 
call'd the Teftator. If an Exetutor is only named by the Teſtator ; 
and nothing given away in the Will to any other, Yet it is a Teſta- 


ment. 
i Welt's I All that are capable of making a 'Teſtament are capable of 
2 Part Being Executors. When the m King is made Executor, He Appoints 


3 Cro.g. others to take the Execution of the Will upon them, and others 
Ates“ to take Account. But ſome that cannot make a Teſtament are 
„ 1 Roll. Abr. Capable of Being Exccutors. An Mayor and Commonalty may 
915. be Exccutors. (.) An Infant in ventre ſa mere, or in his Mo- 
ther's Womb, may be an Executor. But when he is Born He can- 
not A& as ſuch till Seventeen Years of Age. And therefore the Or- 
* 4 Toft. 335. dinary muſt Grant ? Adminiſtration durante minors ætate till that 
F 1 Cro. 683. Age. A Woman Covert may be alſo Executor. P So an Excom- 
3 Gro. 8, 9. municate or Outlaw'd Perſon, or Attainted, or Alien, &c. But Popiſh 
Recuſants Convi& cannot be Executors. [See 3 Fac. 1. wa $.] 
Nor Thoſe that execute an Office, Oc. after they have neglected 
or Refuſed to take the Oaths mentioned 13 V. 3. ch. 6. 1 Georg. 1. 
chap. 13. Nor Artificers exerciſing or Teaching Their Trades in 
Foreign Parts. [Sce 5 Georg. 1. chap. 27. and Of Forfeitures 

Book 4. chap. 5.] 


a Weſt's He that may make one Executor may make Two, Three or 


7 Fart more; but all of them in the Eye of the Law are but one Execu- 


7 Roll. Abr. tor. In which reſpe& Moſt Acts done By or To any One of them, 
924 are Acts done By or To all. 

An Executor may be made to a fixt Time, upon Condition, (as 
if the Executor will find Sureties to perform the Will) or to ſome 
certain Part of the Eſtate, or to ſome Certain Act. | 

Dyer 166, Every r [ntermeddling with the Goods of the Deceaſed is not an 

News Max. Acceptance of the Executorſhip, to make one chargeable as Execu- 

102, 103, tor. As if One does an Act of Charity or Humanity, by Locking up 
the Goods of the Deceaſcd that they be not Waſted; or if He does 
Bury the Deceaſed, and Sell his Goods to do it; or if one does take 
away His Own Goods, that were in the Houſe of the Deceaſed ; or 
uſe ſome of the Goods of the Deceaſed in the Neceſſary Occaſions 
of the Family; or take the Goods By Letters ad Colligendum, Cc. 
Theſe Acts will not amount to an Acceptance of the Executorſhip, 
if the ſpecial Matter is pleaded. | 

When an Executor Hath Accepted the Exccutorſhip, He cannot 

N e Aan it Over. * He may Accept or Refuſe the Executorſhip. 
918. But as an Executor, after He Hath once Refuſed the Executorſhip, 
. Rep 37, can never afterwards intermeddle; ſo after He hath once legally Ac- 
oi cepted it, He can never after Refuſe it. For He cannot Accept and 
Refuſe too. So if an Executor is cited by the Ordinary to Prove 

the Will, [See 21 H. S. chap. 5.] and He appears and refuſes to Prove 

the Will, He cannot afterwards Accept and Intermeddle with the 

Eſtate. Thus it is where there is but One Executor. But where 

» Perk. 435. there are ® Many Exccutors named, and All are cited, and ſome of 
14 $76 36s them only Appear and Refuſe the Exccutorſhip, and afterwards one 
266. of the Executors Proves the Will, and Takes upon Him the Execu- 
torſhip, This Sufficeth for Them all; 'and They, that did Refuſe, 

| may at any Time join with Him or Them, and intermeddle with 

19 Rep 37. the Eſtate, as well as any of the Reſt. And if the * Acting Executor 
A. M2. Dies, and makes an Executor, The Surviving Exccutors may Act; 
Boy s Max. 5 For 
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For their Refuſal before the Ordinary is void in this Caſe. But 
where All Refuſe, no one can ever after come in and Prove the 
Will. For the Teſtator now dies Inteſtate and without an Execu— 
tor; ſo that the Ordinary may Grant Adminiſtration cruz Teftamer:- 


to annexo, or] Sequeſter the Goods in the Mean Time, till the ” 9 Rep. 38, 


Adminiſtration is Granted. 39. 

In Caſe where one accepts, and all the Reſt Refuſe, He muſt 
Bring Actions in all their Names, and One may Releaſe the Action; 
for the Poſſeſſion of the One is the Poſſeſſion of all of Them. But an 
Action muſt be brought ? againſt him or Them that Act or Admini- * Perk. 485. 
ſter; and He that firſt Cometh ſhall firſt Anſwer. [See the 9 Ed. 3. _ : = 
Stat. 1. chap. 3. 21 H. 8. chap. 4. and of an Eftate in Lands De- Finch 294, 
viſed to Executors, Ante, Chap. 1. 


may have Relief in Equity. 

An Executor of his Own * Mong is he that is neither Executor Terms of 
nor Adminiſtrator, and yet Acts as an Executor; as when he takes in- the Lav, e. 
to his Hands the Goods of the Deceaſed, and Converts them to His On” 
own Uſe, and alters the Property by Gift, Sale, &c. tho' He had 5 Rep. 31, 
Letters Ad Colligendum Bona Defuntti; for the Ordinary Himſelf 3% 33 l 
has no Power To give or Sell them; Or if he delivers the Goods of 5 Rep. * 
the Deceaſed to Creditors or Legatees in Satisfaction of their Debts Noy's Max. 
or Legacies; or receives any Debt due to the Deceaſed, and gives 
a Releaſe for the ſame; or Releaſes any Debt due to the Deceaſed, 
before It is paid; or pays any Debt due from the Deceaſed, except 
It be with his own Money. So that if a Man dieth Inteſtate, and a 
b Stranger taketh the Inteſtate's Goods and Uſeth Them; He is an b; Rep. 33, 
Executor of his Own Wrong, and muſt be ſued as Executor. For ** 53: 
no one can be an Adminiſtrator of his own Wrong; no Action lying 
againſt an Adminiſtrator By Common Law. {See the 31 Ed. 3. 
chap. 11.] But If there is a Legal Executor, that hath Proved the 
Will, or if a Legal Adminiſtration is Granted, before the Stranger In- 
termeddled, A Stranger cannot be an Executor of his Own Wrong, 
but is a Treſpaſſer againſt the Executor, 6c. and Creditors ma 
have their Remedy againſt the Lawful Executor (5c. Yet, though 
there be an Executor or Adminiſtrator, If the Stranger takes the 
Goods, and Claims to be Executor, by Paying and Receiving Debts, 
there He may be charged as Executor of his own Wrong by ſuch 
expreſs Adminiſtration. But all Lawful Ads, which he doth as 
Executor of his own Wrong, are good; and He muſt Anſwer only 


as far as he Acts. An Executor of his own Wrong cannot © Re- 5 Rep. ze. 


tain for His own Debt againſt another Creditor ; becauſe then 'The 
Creditors would ſtrive amongſt 'Fhemſelves, to ſcize the Goods of 
the Teſtator. | | | 


By the 43 Eliz. chap. 8. F any Perſon ſhall obtain Any Releaſe 
of a Debt, or Any Goods or Debts of an Inteſtate, By Fraud, and 
not upon Valuable Conſideration, He fhall be charg d as Executor of 
His own IW/rong, ſo far as the Value of the Goods or Debts ſo ob- 
rain'd ſhall amount. Howbeit, He fhall be allow'd ſuch Reaſonable 
Ded:yttions, as other Executors or Adminiſtrators ought to Have. 


BE bs - | . See 


295. 
| Office of Ex- 
Regularly One Executor cannot ſue the other at Law, but He ecutor, ch. 5 


* 
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Seo 30 Car. 2. chap. 7. Touching Executors or Adminiſtrators of 
Executors in Their own Wrong; and the 46 5 V. & MM. chap. 24. 
Tauching Executors or Adminiſtrators of Executors or Adminittra- 
tors, who ſhall Waſte the Goods of the Teſtatar or Inteſtate, See 
the 25 Ed. 3. Stat. 5. chap. 5. 
This is the Deſoription of an Executor. Let us fee what is 
His Intereſt; and What are Afers; His Power; His Office; and 
4 Plowd.z8o. J. The 4 Ixtereft of an Executor ariſes at Common Law B 
N Virtue of the Teftament, which is Temporal, and which Gives Him 
n All the Chattels Real and Porſonal of the Teſtator, which are like- 
wiſe Temporal. For the Probate of the Ordinary is only a Caphr- 
* Noy'sMax. mation. The Law gives him not only Thoſe in Poſeſſion, as © Lea- 
103,104 ſes for Years, and Charters and Evidences concerning them, Arrears 
288 6 of Rent due at the Death of the Teſtator, Grants of next Advow- 
3 Cro. 515- ſons and Preſentations of the Teſtator's Inheritance becoming void 
in bis Life-time; Corn Cut or Growing, &c. where the Teſtator had 
fuch an Eſtate, as might in Probability have continued till the Corn, 
Sc. was Ripe; (as where the Teſtator had an Eſtate for Life of An- 
other or in the Right of his Wife, 6c.) Gold, Silver, Jewels, Plate, 
Houſhold-Stuff, Cattle, Implements of Husbandry, Apprentices for 
Years by Cuſtom, (5c. but alſo Thoſe Things that Lie in Actiou, as 
| Rights and Intercits upon Judgments, Statutes, Recognizances, Ob- 
ligations and Bonds, and all other Debts due to the Teſtator (if 
They are not Bequeath'd) becauſe on the other Hand the Law fub- 
jects the Executor to every Man's Claim and Action, which He had 
againſt tho Teſtator for the ſame. For this Reaſon the Executor is 
„ ilnſt. ac. b. aid to be the Teſtators f Aſſignee, and to Repreſent the Perſon of 
* 9 Rep. 89. the Teſtator, But for Perſonal & Wrongs done by the Teſtator to the 
Noy's Max. Perſon, Goods or Land of another, He doth not Repreſent Him ; be- 
104. cauſe Perſonal Actions Die with the Pexſon. [But Sce 13 Elis. 
chap. 10. where Grantees of Goods ſhall be liable to the Succeſlor's 
Suit in the Eocleſiaſtical Court for Dilapidations, as if they were 
Bxecutors or Adminiſtrators. But after All that hath been ſaid 
concerning the Iutereſt of an Executor; If once makes His Will, and 
appoints an Executor, and gives Him 107. or no Legacy CC.] nor 
makes any Diſpeſition of the Refidue of His Perſonal Eftate after 
Debts and Legacies paid; This Reſidue ſhall not go to the Exccu- 
tor, but ſhall be Diſtributed among the neareſt of Kin to the Teſta- 
tor, or their Repreſentatives. For the Teſtator is eſteemed to die 
inteſtate as to that Reſidue; and therefore an Adminiſtration ſhall 
be granted quoad the Refidue, | Ow] 
[Sce of Arceſior and Heir, Book 1. chap. 6.] 
The Mife of the Teſtator muſt have her Wearing Apparel, which 
is neoeſſary and Conyvenicnt for one of her Station and Character. 
[See of Hucbhaud and Wife, Book 1. chap. 6.] And the Heir ſhall 
4 Rep. 63, have. the h Glaſs Windows, the Wainſcot that is Fix'd by Nails or 
TR. 5e. Screws, Furnaces of Lead or Braſs Faſtened to the Walls, or in the 


Noy's Max. Ground, Lead fix d to the Houſe, Doors within er without that are 


107. 


Hanging, Locks, Keys; tho' the Executor hath the Leaſe for 1 
FO 0 


— 
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of the Houſe. Alſo the Heir muſt Have the i Trees, and the k Deeds 11 Rep. gs, 

belonging to the Inheritance. | mY | 40 hal 
2. Of Aſſets. [See of Anceſtor and Heir, Book 1. chap. 6.] 1 Rep. 2, 

ral 'Thoſe Goods and Chattels, which belonged to the Feſtator at ; Rep. 4 7. 

the Time of His Death in any Part of the World, and which do come 

to the Hands of the Executor, ſhall be m 4ſſers (from the French v Terms of 

Aſſez, enough) or Sufficient Goods and Chattels to make the Exe- 1 z. 1 80 

cutor chargeable (as far as the ſaid Goods and Chattels Extend) to 1 lot. 374 b. 

a Creditor or Legatee. If a Stranger takes Goods out of his Poſſef. Noy' Max. 

lion, Yet they arc Aſſets in his Hands. Aſſets in the Hands of one 

Executor are Aſſets in the Hands of all the Executors. But ſuchk 

Things as are not Valuable, or not to be ſold, (as u Preſentation - 11aſt. 338.3 

to a Church actually void, c.) ſhall not be Accounted Aſſets. The 

Goods of Other Men in the Hands of the Executor ſhall not be Aſ- 

fets. If the Cattle of the Teſtator do Breed after his Death, the o ofice of 

Young ſhall be Aſſets. So Wool Growing on the Sheeps Backs, gary 

Goods and Chattels Mortgaged to the Teſtator, and not Redeem'd; © 7 © 7 

or the Money wherewith It was Redeemed, ſhall be Aſſets. P But * 5 Rep. 34- 

If the Lands are only Deviſed to be Sold, the Money and Profits 

of the ſaid Lands ſhall not be accounted Any of the Teſtator's 

Goods. [See the 21 H. 8. chap. 5. Office of Executor, econtra. 

chap. 6. Seit. 3. pag. 105. &c. and See Of an Eſtate in Lands 

Deviſed to Executor, Ante chap. 1.] Alſo all Goods and Chat- 

tels, Debts, Oc. that are Recovered by the Executor By Action, 

after the Death of the Teſtator, ſhall be accounted Aſſets; but 

not before they are Recovered. For If the Executor do never 

Recover or Get a Debt into His Poſſeſſion, he ſhall never be 

charged; 4 provided he Hath uſed His utmoſt Endeavour to Reco- 4 1 Rep. 98. 

ver it, and cannot do it. * Damages alſo Recovered for Goods 2 

taken away in the Life of the Teſtator ſhall be Aſſets. [See 4 Ed. p. 2. 

3. chap. J.] * If an Obligee or Creditor is made Executor, the * Ei. 192. 

Debt is Aſſets; but he may pay himſelf before any other in E- $1 We b 

qual or Inferior Degree. If the Obligee or Creditor makes the Office of Ex- 

Obligor or Debtor Executor, It is a Releaſe of the Debt even in _— ch. a. 

the Caſe of the Infant. [See Of Releaſes, ante, chap. 3: But His 

Debt ſhall be Aſſets for ſo much to other Creditors, * if there is Roll. Abr. 

not Aſſets beſides. ® If an Executor of his own Vrong, To whom 121 * 

Twenty Pounds is owing, doth ſeize Goods to the Value of Twenty 8 

Pounds, intending to pay Himſelf a Debt of that Value, This ſhall 

be Aſſets in his Hands, to make him chargeable to any Creditor or 

Legatec, as hath been hinted before. If he alters the Property of 

any Thing belonging to the Teſtator, as by Laying down his own 

Money in Lieu of it, It belongs to him. If one Recovers againſt an 

Executor a Juſt Debt of an Hundred Pounds, and the Executor 

* Compounds for Sixty Pounds; he ſhall not be allow'd a Hundred « grep. 13 

Pounds, to Defraud other Creditors. | 133. y 
Y Tho' a Plantation be an Inheritance, yet, Being in a Foreign , ventr. 

Country, It is a Chattel to pay Debts, and a Thing that is Teſta- 358 


mentary. 


By the 29 Car. 2. chap. 3. Au Eſtate for the Life of Another, 
all be Afſets in the Hands Ether Ii or the Executors. And Truſts 
1 2 in 
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9 Rep. 88. 
1 Roll. Abr. 


907. 


d Dyer 183, 
187. 


. 5 Rep. 31. 


àplowd. 277, 
278, 280. 

5 Rep. = 
9 Rep. 38. 

I — 2 b. 
1 Roll. Abr. 
917. 

Noy's Max. 
103. 


in Fee: ſuuple ſhall be Aſſets in the Hands of Feirs. [See 1 Dan- 
vers's Abridg. Tit. Aſſets, 577. | 


z Aſſets ſhall be always intended, till the Executor Alledges the 
Want of them in Excuſe. | | 
After all the Debts and Legacies are paid, That which Remains 


25, belongs to the Executor by Virtue of his Executorſhip. But the 
/ | Intereſt which the Executor hath as Executor in the Goods of the 
Max. Teſtator before Probate of the Will, and Before ſuch Payments, 


is Different from the Intereſt which every one Hath in His own 
Proper Goods. For then an Executor, as Executor, catinot By 


Will Give away the Goods. But His Executor alſo ſhall be Exc- 


cutor to the Firſt 'Teſtator. | Oxere, Of a Mere or Nude Exe- 
cutor.] Neither can the Goods which a Man Hath as Executor 
be liable to pay his own Debts. But if an Executor b Alters the 
Propetty from the Teſtator to Himſelf, by Paying a Debt to the 
Value of ſuch Particular Goods named by Him, or © By paying 
the: Rent and Receiving the Profits of a Leaſe, or Part of the 
Profits receiv'd equal to the Rent, the Goods and Profits receiv'd 
are His own. ' 200 

3. The 4 Power which an Executor Hath is wholly by the Will. 
And therefore He may Releaſe an Action, Debts or Duties, or Do 
any Thing as Executor before the Probate of the Will, if He after- 
wards Proves it. But before Probate He cannot Bring Actions for 
Debts, Gc. due to the Teſtator, for He muſt Shew the Teſtament 
Proved under the Seal of the Ordinary, at leaſt when he gives His 
Declaration. He may Take the Goods and Chattels to Himſelf, 


or Give Power to Another to ſeize them for Him. Yet he cannot 
make a Teſtament of the Goods He Hath, as Executor, before the 


Property is Alterd, as hath been ſaid; neither can Executors make 


a2 Divihon of the Goods amongſt themſelves till the Property is 


ep. 27, 


29. 
1 Inſt. 264. b. 
3 Cro. 490. 


. 3 Rep. 27. 


s Lit. 69. 


Altered. 

An © Infant Executor after Seventeen Years of Age, hath as much 
Power as another Executor of Full Age. But He is diſabled to do 
any Thing to his own Hurt; and therefore if he Releaſes a Debt be- 
fore he Receives it, The Releaſe is void; tho' it might have been 
Good upon Payment. And if an Infant before Seventeen Years of 


Age Aſſents to a Legacy before the Debts are paid, The Aſſent is 


Void; or if he do any Act that Will be a Deoaftavit, or a Waſting 
of the Goods, in another Executor of Full Age, it ſhall not Bind 
Him. He cannot ſell a Leaſe for Years, which he hath as Executor, 
before He is Twenty-One Years of Age. If he does, ſuch Sale ſhall 
be void. 
Af Feme Covert Executrix may Do any lawful Act, which Ano- 
ther Executor may Do. But ſhe cannot Prejudice Her Husban dby 
Releaſing a Debt before it is paid, By Aſſenting to a Legacy beſore 
the Debts are paid, c. Yet the Husband may do it. 

If the Goods of the Deceaſed are kept from the Executor, He may 
ſue for Them in the Spiritual Court, or at Common Law. [See the 
33 H. 6. chap. 1.] 8 If one ſeiſed of a Meſſuage in Fec- ſimple, Fee- 
tail or for Liſe, hath Goods in the Houſe, and makes His Executors 
and dies; His Exccutors ſhall have Free Entry, Egreſs and Regreſs to 


4 Carry 
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Carry the Goods out of the Houſe (to whomſoever It does belong) 
in a Reaſonable Pime. | | 1 | 
One Executor may fell a h Leaſe for Years, and the Sale ſhall 1 Roll Ab-. 
bind the other, ror 2h | | 928. 
3. The Ofice and Duty of an Executor is, 1. To Bury the Te- 
ſtator in a Decent Manner according to his Rank and Character, but 
with Regard to His Eſtate loft after Debts paid. For Funeral Ex- 
pences that are Unreaſonable: ought not to be Allow'd out of the 
Jeſtator's Eſtate. Whatever the Executor lays out Extravagantly, 
If there is not enough to pay Debts, He muſt Bear it at his own Ex- 
penſe. i If they are Reaſonable and Neceſſary, Funeral Charges i Dr. and 
muſt be Allow'd before Debts and Legacies. - 2, The Executor ought Stud. Dial. a. 
to make an Inventory, i.e. a Schedule Containing a True and Per- Rat. Abr 
fect Deſcription! of all the Goods and Chattels of the Deceaſed at 926. : 
the Time of His Death, with their Value, and of all Debts due to 
Him. And this Inventory ought to be made and Appraiſed in the Pre- 
ſence of the Executor by Two or More of the Creditors, or Two of 
the next of Kin, or in their Default By Two or More of the Neigh- 
bours or Friends to the Deceaſed; | See the 21 H. 8. chap: 5.] and 
then the Executor muſt Deliver the ſame upon Oath to the Ordi- 
nary ; unleſs the Ordinary Gives him Time to bring in the Inventory, 
or upon Good Caufe Diſpenſes with it. Until the Inventory is made, 
and Brought into the Office of the Ordinary, It ſhall be preſum'd 
that the Executor Hath Aſſets to pay all the Debts of the Teſtator. 
935 3. The Executor muſt * Prove the Will before the Ordinary, * Perk. 486. 
either in Common Form by His own Oath, or by Witneſſes beſides His 9 Rep. 31, 38. 
own Oath, if any that Have Intereſt call Him to do it. And tho a fl. 488. 
Will is Proved in Common Form, yet the Executor may afterwards 
be forc'd to prove it again Per Teſtes, by Thoſe that have a Right 
to Queſtion it. A Caveat is frequently enter'd into the Regiſter's 
Office againſt the Probate in Common Form. When the Will is 
Proved, either in Common Form or Per Teftes, It muſt be Exhibited 
in the Office belonging to the Eccleſiaſtical Court, to be kept by 
the Regiſter; and a Copy thereof in Parchment is to be delivered 
to the Exocetor under the Ordinary's Seal; which Copy in Parch- 
ment ſo ſealed is called the Probate. But it is rather the Certifi- 
cate of the Probate. [See the 21 H. 8. chap. 5.] One may Prove a 
Will before the Ordinary which contains Goods and ! Lands; tho' !rventr.207. 
formerly a Prohibition uſed to be Granted as to the Lands. If 6 Rep. 23. 
there is a Deviſe of Lands and Tenements of Frechold in the Teſ- 
tament, It is proper alſo to prove the Will by Witneſſes in the 
Court of Chancery. The Probate of the Will with reſpe& to Goods 
and Chattels is Neceſſary; for tho' as to Freehold Lands Deviſed, 
It is not at all material to Prove the Will before the Ordinary, 
Vet as to Goods and Chattels It is Neceſſary To give the Executor 
Power to bring Actions, m and to Confirm the Acts which He did as = 1 Roll. Abr. 
Exccutor before Probate. If all the Goods of the Deceaſed (under 2% N 
which 1 comprehend n Specialties, as Bonds, Statutes, &c.) ( Onere, ro © 
Of a Leaſe for Years) be within the ſame Dioceſs wherein the Te- Dyer 30s. 
ſtator liv'd and died, The Executor muſt prove it before the Biſhop 17 
of the Dioceſs, or his Commiſſary, or before the Archdeacon, or 
his Official, according as the Compoſition has been made with the 
Biſhop, or as Preſcriptiou Directs. But ſometime the Spector 
; ath 
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* Perk. 491, hath been Driven to ſhew, How an ® Archdeacon; &c. hath Power 
u to Prove a Will; whereas the Power of the Biſhop or his Commiſ- 
ſary will be allow'd of Courſe. Debts without Specialty are to be 
| accounted Goods in that Dioceſs where the Debtor lives. [See Cam. 
92.} If all the Goods and Chattels lie in a Peculiar Juriſdiction, 
then the Will ought to be proved before him that is Judge of the 
51 Cro. 718, Peculiar. Þ If ſome Part of the Goods is in a Dioceſs, and Part in a 
Peculiar of the ſame Dioceſs, There muſt be Two ſeveral Probates. 
(On.) But if the Goods are within Two Peculiars within the ſame 
Lev. 78. q Dioceſs, then the Will muſt be Proved before the Archbiſhop of 
the Province. And ſo before the Archbiſhop, If there are Nona No- 
tabilia, i. e. If the Teſtator had Goods and Chattels at the Time of 
his Death of the Value of Five Pounds, or more, lying in Another 
Dioceſs, beſides that wherein he lived and died. See the 4& 5 Ann. 
chap. 16. Concerning the Wages, Gc. due to Perſons for Work 

done in the King's Yard or Docks, Gc. and ſee of the Prerogative 
* 5 Rep. 13. Curt, Book 4. chap. 1.] In ſome Places ? Lords of Manors Have the 
9 Rep.37- Probate of all the Wills of their Tenants within the Manor by 
Cuſtom Time out of Mind. Therefore It is to be — 

Rep. 37, that if Probates of Wills or Letters of Adminiftration are ſ De- 
oF nied in the King's Courts, and thereof an Iſſue joined, It ſhall 
be tried by a Jury, and not by Certificate of the Ordinary ; becauſe 

this Power of the Ordinary was not originally of Eccleſiaſtical Cog- 

nizance. E 


By the 31 Ed. 3. chap. 4+ Biſhops ſhall reſtrain their Officers from 
Taking Exceſſive Fees for Probates of Teftaments, in pain to Have 
Them Tndifted before the Fuſtices for Extortion, 
By the 21 H. 8. chap. 5. The Fees for Probate of Teftaments are 
Limited. And the Ordinary may Convene Execmors to Prove the 
Teſtator's Will, and to bring in an Inventory. | See 3 Iuſt. 149, 150. 
4 Inſt. 336. And Se the 22 (5 23 Car. 2. chap. 23. For Fees upon the 
Probate of a Will of a Seaman or Soldier. And See infra.) 
By the 23 H. S. ch. 9. A Man is not to be Cited out of His Dio- 
ceſs, or Peculiar Furiſdiftion, To Prove a Will, or to take Letters 
of Adminiſtration, unleſs there are Bona Notabilia, Gc. 4. It is the 
Hob. 250. Executor's Office and Duty to Pay Debts and Legacies. At Bond 
2 Ventr- 358. Hr other Security for Payment is to be accounted Payment. All 
Debts muſt be paid before Legacics. In Payment of Debrs this Or- 
der muſt be Obſerv'd. After the Charge of the Funeral, Inventory, 
Oppoſition by a Caveat and the Probate, the King is to be prefer d 
» Office of for His Debts due upon u Record and Specialty. Then the Forfei- 
3 tures for not Buryins in Woollen are to be Allow'd out of the Eſtate 
x Roll. Abr. of the Deceaſed before any Statute, Judgment or other Debt or Duty 
8 whatſoever. [See 30 Car. 2. chap. 3.] All Money due for Letters 
Elem. 8. to the Poſt- Office ſhall be paid before any Debt due to a Private Per- 
4 Rep. 60. ſon, ¶ Sce 9 Aun. chap. 10. Afterwards Debts due to Private Perſons 
; 1 Rep. 4 upon * Judgments againſt the Teſtator in any Court of Record, with- 
Rep. 28,29. out any Conſideration of Firſt or Laſt. But ſee the 4& 5 IV. & M. 
Office of Ex- p. 20.] Yet then amongſt Judgments, He that firſt ſueth Execu- 
ecutor,ch.12. p 7 8 - . . 
40, Ke. tion ſhall be preferr'd. But before Execution It is at the Election of 
Contra. the Exccutor, to pay whom he will firſt. Then Y Statutes or Re- 
„ + conizances, Thoſe Forfeited before Thoſe that are for Performance 


$22, 
4 of 


— — ** , 
de _ * . 
"— « * — 


Laaws of England. : 327 


Ch. 6. 


of Covenaats, c. not Broken, otherwiſe amoneſt 
COgNIZANCCSs the Exccutor may give Pronodency: 8 p42 
fore Execution. Ihen Debts due for 2 Arrearages of Rent aro» oltec af 
Lea es, Go C. 18 Writing (tho ſome ſay upon Parol Leaſcs too) 3 1 
caule It ſavours of the Realty in Regard of the Profits recciv d. For , 
the Leſſor may Diſtrain and pay himſelf whether the Executor will 2 Ven'r.18: 
or no. Then Debts due upon “ Specialties, as Obligations, Bills Pe- Bacon's 
nal, or Single Bills ſeal'd without Penalty. Laſtly This das 4 Fr . 
Bills or Notes Unſcaled or Verbal Contracts; for there is no Dit > Office of | 
rence betwixt Notes and Shop- Books, &c. Some prefer a Debt due nag i 
for > Wages of Servants, that are within the Statute of Labourcrs 6 Roll Ab 
before Debts due upon Shop- Books. In ſuch an Action where the Te- 97: #% 
ſtator might wage his Law, the Executor is not bound to Pay, 8% % , 
Therefore they are not chargeable in an Action of Debt; as They 98 
may be in an Action of the Caſe, where no Wager of Law is al. 
low'd, except in Detinue. | Detinue is not an Action of the Caſe 
7 3 of the Common Pleas. 1 95 
ote, That amongſt Debts that are of Zqral r : 

cutor may always Pay © himſelf firſt; but — 3 3 
Wrong cannot 4 Retain, as before-mention'd. And Thoſe Creditors c eg at = 
that firſt Commence 'I heir © Suit are to be paid firſt, ( On.) it not ceutor, P. 8 
Thoſe that firſt get Judgment and Execution againſt him. Thoſe 27 
Debts that are Due are to be paid before thoſe that are not Due. 2 ; 
or before Thoſe whoſe Day of Payment is to Come. * ©Dr.& Stud. 

Yet (notwithſtanding what hath bcen ſaid Concerning the Com- 
mencement of Suit firſt, and Thoſe whoſe Day of Payment is to Noe Max 
Come) Exccutors will ſometimes Confeſs Judgment Preſently to a 4 | 
Friend for his Debt (for He is not bound to ſtand Suit) and Plead 3 _ 
Dilatory Pleas [eig. ſuch confeſſed Judgment] to a Stranger's Debt Bacon's 
that his Friend may be firſt paid upon Execution. But if Judgment ä 
for a Hundred Pound is ſuffered, to Stand to an Agreement th 
Plaintiff f Compounds for Sixty, The Judgment for the whole . fSRep. 133 
will not be Allow to kcep off other Creditors, as before-mention'd. ? Rep. 110. 
If no Suit is begun, The Executor may make a Voluntary Payment 
of the whole Debt to any one Debtor in Equal Degree, tho' he 
hath no Aflets left to Pay unto another any Part of His Debt 
Debts due to the 8 King otherwiſe than by Matter of Record * 
for Sale of Timber, Amerciaments in His Courts-Baron, Ge are 8 
like the Debts due to a Subject. [ But Sce 33 H. 8. chap. 39. The ch 12. p.17. 
fame Order throughout is to be obferved by Executors of Exceu- 3 8 
tors. If the Executor pays in any other Order, He muſt pay the 8 
Debts of a Higher Degree out of His own Eftate, If he Bath not 
Aſſets to pay all the Creditors. After all the Dcb:s are paid in ſuch 
Order as directed, Fhe 1:xecutor muſt pay h Legacieg. And here- > Dr. & stud 
in the Exccutor may prefer 1 Hunfelt if any Legacy is Given to Dial 2. 
Him, tho there is notting left to Diſcharge the Other Legacies 225 5 
Afterwards He may pay what Legacies he pleaſes firſt; tho there is 9 Rep 88. 
not Enough to ſatisfy all the Legatees; or he may [muſt] pay to © pany 
Each of the Legatces a Part of their Legacies in Proportion with the y lord 545: 
Other Legatees, if there is not Enough to pay Every One His whole Office of Ex- 
Legacy. k This is the faireſt Way. For it is not here as in the ery ek - 
Caſe of Debts due from the Teſtator. The Executor may not know 2 Vencr, | 


the Number of the Debts; and therefore ſhall be Allow'd to pay 358, 300. 
'Thote 
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Executor, 


ch. 19. p.317. 


m1 Roll. Abr. 
928. 


n 2 Ventr. 


358. 


Thoſe which come to His Knowledge firſt, But here the Legacies 
are all known, as ſoon as the Will is open'd. But if there is a! Spe- 
cifick Legacy, or any particular Thing given 12 Specte, as a Leaſe, 
a Horſe, a Silver Cup, Gc. This muſt be Delivered accordingly be- 
fore any other Legacy, if there are Aﬀets. If there is enough to 
Pay all the Legacies, They muſt be all Paid. If one Binds Him- 
ſelf and His Executors in an Obligation, &c. to Perforni a certain 
Thing, and in His Will Gives Divers Legacies and dies, leaving 
Goods only ſuſhcient to pay this Obligation when it is Forfeited, 
This Obligation ſhall be no Bar to the Legacies; ® becauſe it is Un- 
certain whether It may Ever be Forfeited. The Executor therefore 
may make a Delivery upon Condition (is.) n To Return the Legacy 
If the Obligation, &c. is ever forteited, and the Penalty Reco- 
vered. If there is not enough to pay Debts, or more above 
55 the Legatees muſt loſe their Legacies. [See of a Legacy, 
infra. | 


By the 29 Car. 2. chap. 3. No Executor or Adminiſtrator ſhall be 


charged on a Special Promiſe, to Anſwer Damages ont of His Own 


9 Rep. 39, 
40. 


y Office of 
Executor, 


ch.1.p.13,14- 


8 Rep. 133, 
Terms of the 
Law. v. De- 
vaſtayir. 
Noy's Max. 


10g. 

Office of 
Executor, 
ch. 13. p- 226, 
&c. 

Office of 
Executor, ch. 
13. p. 231, &c. 
1 Roll. Abr. 
929. 930. 
Bacon's 


Elem. 81,82. 


Eſtate, unleſs ſome Note thereof be in IWriting, and Signed by the 
Party to be charged, or ſome other By Him Authorized. 5. The 
Executor muſt paſs his“ Account before the Ordinary concerning 
the Goods and Chattels of the Teſtator. The Inventory ſhews what 
is His Charge, and the Account muſt be his Dz/charge for ſo much 
as he can prove to be laid out in the Payments for Funeral Charges, 
making the Inventory, Probate of the Will, Debts and Legacies. This 
Account will Diſcharge him of all Suits in the Spiritual Court, but 
will not Diſcharge him of Suits at Common Law. For there Each 
Particular muſt again be Proved. [See the 31 Fd. 3. chap. 11.] 


By the 1 Jac. 2. chap. 17. Executors maſt not be call'd to an Ac- 


count ex officio, &c, 
By the 4&5 Ann. chap. 16. An Action of Account lies againſt 


the Execntor, or Adminiſtrator of a Guardian, Bailiff, Receiver, &c. 


And the Auditors ſhall Examine the Parties upon Oath; and ſhall 


be Allow'd, as the Court ſhall Fudge Reaſonable, by the Party on 
whoſe Side the Balance ſhall be. 


If one maketh P Overſeers in His Will, They Have no Power to 
Execute the Will, or to intermeddle with the Goods. They may 
Give Counſel and Advice; and If Executors will not be prevail'd on 
to Do Their Duty, the Overſeers may Complain of them in the 
Spiritual Court. | | 

Laſtly, 41f an Executor does J/afte, or Miſemploys the Eſtate of 
the Deceaſed, or Sells the Goods of the Teſtator at an Under-valuc, 
tho' by Submiſſion to Arbitrators, or does not obſerve the Law which 


Directs Him in the Management thereof, By paying what ought not to 


be paid, or By not obſcrving the Right Order of Payment, or Doth 
any Thing by Negligence or Fraud againſt His Truſt, it is a De- 
oaſtavit, or Waſte; and he ſhall be charged for ſo much, upon the De- 
oaſtavit Return'd by the Sheriff, De Bonis Proprits, upon His own 
Goods, as if It were for His own Proper Debt. © Where there arc 
many Exccutors, the Fraud or Negligence of One ſhall not «be 


4 charge- 


. chargeable upon the Reſt. If the Waſting Executor Dies, His office of 
Executors or Adminiſtrators are chargeable. ¶ See the 465 V. & M. 3 ® 
_ chap. 24. Concerning Executors or Adminiſtrators of Executors who contra. 

ſhall Waſte the Goods of the Teſtator or Inteſtate prout ſupra.] But. —— _ 
It is not ſo with Adminiſtrators; For they have but one Authority 2 

which muſt be Executed by all join'd together. 

4. Of Legacies. 

t A Legacy is a Particular Bequeſt or Gift of Goods and Chat- * Terms of 
tels to One or More by Teſtament. In ſome Caſes a Bequeſt of en 
Lands, Gc. may be call'd a Legacy. Some are incapable of Ta- 2 Inf. 81. 
king by Legacy. [See the 3 Fac. 1. chap.5. 13 . 3. chap. 6. 

1 Geo. 1. chap. 13. 5 Geo. 1. chap.27.] He to whom the Legacy is 

Given is called the Legatee or Legatary. u There is a Difference » Noy'sMax. 
where the Property of the Thing is Given, and when the Uſe of it 3' 99, 100. 
only is Given. For a Man may give the Uſe of his Plate, &c. to 
One for Life, Remainder to another. But if the Plate was given 
for Life or for an Hour, A Remainder to another would be Void, 
and the Legatce may Diſpoſe of it. But if he does not diſpoſe of it, 
He in Remainder ſhall have it. | A Bequeſt of a Chattel Perſonal 
for Life, Oc. is now conſtrued to mean the ſame Thing as a Bequeſt 
of e of it. 1 Fern. 35. See of an Eſtate in Remainder, chap. 1. 
Ante. a | 

Legacies arc not recoverable at Common Law, but in Chancery 
or the Spiritual Court. But if an Executor Promiſes, that in Conſi- 
deration of Forbearance to ſue for his Legacy, he will pay the Le- 
gacy at ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. The Common Law taketh 
Notice of the A ent of the Executor to the Legacy, and doth give 
Him Time, to conſider of the Value of the Goods, and State of the 
Debts, that He may ſafely pay a Legacy without Danger to His 
own Goods, as a Waſter. Therefore the * Aſſent or Agreement of = Perk. 570. 
the Executor is firſt to be obtained, before any Legacy can be taken. 10 Rep. 49. 
Until then, the Legatee may not meddle with the Legacy, becauſe ! l. Abt 
(I ſay) the Executor is to pay Debts before Legacies. And this is 618. 
the Reaſon why no Property can be 'Transferr'd to the Legatee with- . 
out the Conſent of the Executor. Nay, a Specifick Legacy or ſome ©” 
particular Thing given in Specie, as a Piece of Plate, &c. cannot be 
Taken without his Aſſent. For elſe by ſuch Legacies the 'Teſtator 
might give All his Goods away, to Defraud his Creditors. Y Where ns Rep. 95, 
a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a 5 : 
J.eaſe for Years is Bequcath'd to one for Life, or ſo many Years as 1 7 
One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Bacon's 
ſhall be Effectual to Him in Remainder. If the Legacy is given to e 
the * Exccutor himſelf, it ſhall come to him as Executor, except * 19 Rep. 47- 
He chuſe to Take it as Legatce. For the Law Gives Him his E- 
lection. When There are many Exccutors, The Aſſent of One is 
Sufficient, to Pransfer the Property to the Legatee; and © One Exc- Perk. 57% 
cutor may take His Legacy without the Aſſent of his Co-Executors; 
for One may Releaſe, Gc. And if there is not Sufficient To pay 
Debts, He only that Aſſented ſhall Anſwer of His own proper Goods. 


U u An 


Ki 


2 Quando duo jura concurrunt in una perſond, idem eft ac i eſſent in diverſis. 
7 Rep. 2. 14. | | 
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d 5 Rep. 29. An Executor may Aſſent Before and After Probate. An b Infant 
Cro 19. Executor before Seventeen Years of Age, or Feme Covert, cannot 
Bind Themſelves by their Aſſent. But the Husband's Aﬀenit is ſuffi- 
cient, where His Wife is Executrix. An Adminiſtrator Dnaranze 
mMiuori atate of an Executor cannot Aſſent to a Legacy. (O.) 
If an Executor will not Aſſent, He may be compell'd in a Court 
of Equity, or the Court-Chriſtian, to pay the Legacy. : 
* Plowd.543, There may be an Aſſent © Implied, as well as Expreſs. For if a 
K.o. 23 Horſe is Bequeathd, and one offers to Buy Him of the Executor 
+%Þ** Himſelf, and he Directs Him to Go to the Legatee to Buy Him; or 
if the Executor Himſelf offers the Legatee Money for Him, Ge. 
This is an implied Aſſent, and Sufficient. And if the Executor doth 
once Declare His Aſſent to the Legacy, The Legatce may take it, 
tho' the Executor Revokes his Aſſent afterwards. For by the Aſ- 
| ſent the Property was veſted in the Legatee. The Aſſent of the Exc- 
4 1Inſt. 11 1. a. Cutor is not needful in a Deviſe of 4 Lands by one ſeized in Fee- 
| ſimple, if He Deviſeth the ſame in Fee, in Tail, for Life or Years, 
as Hath been ſaid. bs 
For the Recovery of a Debt or ſuch like Thing in Action, Given 
by way of Legacy, it is the Beſt way to make the Legatee Executor 
as to that Debt, (5c. Otherwiſe He muſt Have a Letter of Attor- 
ney, to ſue in the Exccutor's Name. Note, That one cannot Re- 
t 1 Ventr.39. leaſe a © Debt or Duty by His Will. 
If a Legatee dies before the Teſtator, the Legacy is loſt. But if 
f 1oRep. 51. the Teſtator dies, and there is a f Tine Limited for Payment of the 
— 34 Legacy, and the Legatee dies before that Day, His Executor ſhall 
858 Have the Legacy; for the Legatee had a Preſent Intereſt, tho' the 
Time of the Payment was i. futuro. Otherwiſe, If a Legacy is Be- 
queathed to one At ſuch a Time, and He dies before that Time; 
for then the Legacy is Loſt. | 
When a Wife is made Executrix, with Legacies to the Children, 
and She Marries again; at the Inſtigation of the Husband, She fre- 
e2 Vent, quently will endeavour, to Diſcount s Maintenance and Education. 
But this was not Suffered in the Chancery, ſo as to diminiſh the 
Principal Sum. For the Mother ought to maintain Her Children. 
Yet a Sum of Money paid for the Binding out à Child, to be an 
Apprentice was allow'd to be Diſcounted. 

5. A Teſtament is Void. 1. Where the Perſon was Incapable to 
make a Teſtament for want of Diſcretion; for want of Liberty, as 
Women Covert; for that one is a Criminal, as Traitor or Felon ; 
or By Reaſon of ſome Legal Impediments, as an Alien Enemy, (5c. 
2. By making of a Later Teſtament; tho' the firſt was made irre- 
v$Rep.8:. vocable; h for a Teſtament is of its own Nature Revocable. 3. By 

Cancelling that which was made. [See 29 Car. 2. chap. 3. and ſec 
Il ho may aake a Teſtament. Ante.] 


By the 9 & 10 W. z. chap. 4. No Seaman's Mill contained in the 
ſame Inſtrument with a Letter of Attorney ſhall be Good in Law. 


i Terms of Tt remains that I ſkew How Goods and Chattels may be Acquired 


the Law. v. 1 . 
Adminiſtra- by Adminiſtration. | | 
tion. 


39 VI. i Adminiſtration is the Management (committed By the Ordi- 
y Admini- 


tration. nary in Writing under Scal, for It cannot be Granted by Word of 


2 Mouth) 


* 


— 
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Mouth) of the Goods and Chattels of One that dieth Inteſtate, by 
making no Will at all, or by not appointing an Executor in His Will, 
or where the Executor Refuſcth to prove the Will. It relates to 
the Time of the Inteſtate's Death. He or She to whom the Ma- 
nagement is Committed, is call'd the Adminiſtrutor or Adminiftra- 
trix. They have but an k Authority, becauſe they have nothing to 
their own Uſe. [But ſee the 3r Ed. 3. chap. 11. infra.] 

Concerning Adminiſtrations it may be enquired, . By JVhom an 
Adminiſtration is to be Granted. 2. To hom it ought to be Grant- 
ed. 3. What is the Intereſt of an Adminiſtrator. 4. His Potver. 
5. His Duty. 6. How an Adminiſtration may be Revoked. 

1. An Adminiſiration is to be Granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 
Party, whoſe Goods are to be adminiſtred, lived at the 'Time of 
His Death. But a Judge of a Peculiar ought to | ſhew in His Grant, 
how He hath Power to grant it. Regularly He that ſhall have 
the Probate of a Will, ſhall have the Grant of the Adminiſtration; 
when the Party dicth Inteſtate, or without Will. And if there are 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch a Caſe is to be granted, (9iz.) By the 
Archbiſhop of the Province. So that what hath been ſaid before 
concerning the Right of Granting Probates of Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Admini- 
trations. The Law is the ſame in both Caſes as to Bona Notabilia. 
| [See Of the Office and Duty of an Executor, ante, and of the Prero- 
gative Court, Book 4. chap. 1.] In the Time of the Vacation of a 
Biſhoprick, the Guardian of the Spiritualties may grant the Admi- 
niſtration. [See the 43 Eliz: chap. 8. An Act againſt Fraudulent 
Adminiſtrations of Inteſtates Goods. | | 

2. An Adminiſtration muſt be granted To ſuch a Perſon as the Law 
directs; fo that the Ordinary, & c. cannot Refuſe to grant Admini- 
tration, where a proper Perſon applies to Him; nor can He m Re- 
voke it where it is legally Granted. But it may be granted upon 

n Condition. It may be Granted to an Alien, and He may have Ad- 
miniſtration of Leaſes as well as of Perſonal Things, becauſe He 
hath them in another's Right, and not to his own Uſe: 


By the 31 Ed. 3. chap. 11. IVhere One dieth Tnteſtate (with a Will 
where no Executor is named; or where the Executor refuſeth, as 
well as when He dieth without Will). [ 0. for this Statute is not 
underſtood to extend to ſuch Inteſtacies.] The Ordinary ſhall de- 
pute the next and moſt Lawful Friends of the Inteftate, to admini- 
ſter His Goods ; which Deputies ſhall have an Action, to demand 
and Recover the Debts due to the Inteſtate in the King's Conrts, to 
enable them to adminiſter, &c. and ſhall anſwer alſo in the King's 
Courts, to Others, To whom the ſaid Inteftate was Bounten, in the 
ſame Manner as Execntors ſhall anſwer ; and ſhall be accountable to 
Ordinaries as Execntors are in Caſe of a Teſtament: 


This Act gave Power to Ordinaties to grant Adminiſtrations; 
which They. could not do before. For ® Originally the King uſed 
by his Officers to ſeize the Goods of Inteſtates to pay their Debts, 
and for Advancement of their Wives ahd Children, or next of Blood 


k$Rep. 155. 


11 Cro, 791. 
2 Cro. 556. 


" 9 Rep. 49. 


" 6 Rep. 19. 
1 Cro. 683. 


* 9 Rep. 38, 
39, 49, 41. 
2 Init, 398. 
Contra. 


where there was no Wife or Child. And afterwards this Truſt was 1 Lev. 17. 
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Committed to the Ordinaries. But no Power was given to Ordina- 
ries to Sell or Diſpoſe of the Goods either to his own Uſe, or the 
Uſe of any other, tho the Goods were in Danger of Periſhing; but 
only to the Uſe of the Deceaſed, as to Pay his Debts, &c. | See 
Wet. 2. chap. 19. and the Expoſition thereof 2 Inſt. 397, 398. Nei— 
ther could the Ordinaries bring Actions for Recovery of the Debts of 
the Inteſtate ; tho'an Action lay againſt them at Common Law, or 
| their Committees, by the Name of Executors, if they intermeddled 
8 Rep.135- with the Goods, Al would not pay the Debts. P After Poſſeſſion of 
2 oft. 398. the Goods they might have an Action of Treſpaſs, for carrying them 
q 9 Rep. 38, away; or before Poſſeſſion ſue for them in the Spiritual Court. 4 But 
39, 4%, 47 now by this Statute of the 31 Ed. 3. there are Six Alterations 
nt 39% made; Three as to the Ordinaries, and Three as to the Admiui- 
ftrators. As to the Ordinary. 1. The Ordinary is compelled to 
grant Adminiſtration. 2. He muſt grant it to the next of Kin, not 
attainted of Treaſon or Felony, Gc. for they muſt be the next 
Lawfaul Friends. 3. The Ordinary may appoint the Adminiſtrators. 
Under the Word Ordinary, Commiſſaries, Archdeacons, Officials, 
and other Eccleſiaſtical Judges are comprehended for this Purpoſe 
within the Meaning of the Act. As to Adminiſtrators. 1. The Ad- 
miniſtrators have by this Act a greater Intereſt in the Goods, Oc. 
than the Ordinary ever had; nay, as abſolute Property in the Goods 
and Chattels as Exccutors have. 2. Adminiſtrators thall Recover 
the Debts, and have all Actions as Executors may have. 3. Admi- 
niſtrators ſhall anſwer to Actions in the ſame Manner as Exccu- 
tors, and be accountable to the Ordinaries, 


Ay the 21 H. 8. chap. 5. In Caſe any Perſon dies Inteſtate, or the 
Executor Refuſes to Prove the Teſtament, the Ordinaries ſhall Grant 
Adminiſtration of the Goods of the Perſon Deceaſed to the Widow of 
the ſame Perſon Deceaſed, or to the next of Kin, or to Both, as the 

Ordinary ſhall think fit; taking Surety for the true Adminiſtration 
thereof. And in Caſe where divers Perſons Claim the Adminiſtra- 
tion as next of Kin, which be in equal Degree of Kindred to the 

Perſon Deceaſed, the Ordinary hath Election to accept any One or 

More making Requeſt, or where but One or More of them, and not 
All, being in equal Degree, make Requeſt, The Ordinary may ad- 
mit the Widow, and Him or Them only making Requeſt, or any One 
of Them, at His Pleaſure. | 


As to the Mie or Midoto this Act hath altered the 31 Ed. z. 
chap. 11. And as to the next of Rin, where an Executor refuſes to 
prove the Teſtament, the Statute ſuppoſes, that ſuch an Intcſtate's 
Intent was to prefer the Kin. But if He makes a Reſiduary Legatee, 
That Preſumption is taken away. In that Caſe the Reſiduary Lega- 
tee ſhall have the Adminiſtration, who is to have what remains af- 
Hob. 250. ter Debts and Legacies are paid. f An Adminiſtration Durante Mi- 
„ I. ce ore /Etate of an Executor is not within the Statute, or of Neceſſity 
er. 38. to be granted to the Widow of the Teſtator, nor Adminiſtration 
Pendente lite. [See infra.] So that now the Law is ſettled thus as 
to Adminiſtration upon the Goods of Inteſtates. It muſt be granted 
"4 Rep. 37. 1. To the f Husband of the Wife's Goods and Chattels, as of a Leaſe 
Shayne 93- for Years. 2. To the Jife of the Husband's Goods and Chat- 
Rep. 35r, tels. © But an Adminiſtration may be granted to the Father be— 
"TE forc 
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fore the Widow; and au Reſiduary Legatee ought to be preferr d “ Venrr. 
before the Widow in an Adminiſtration cum Teſtamento annexo. 1 * * 
It there is no Husband or Wife Living, then z. To the Children, £ 
Sons or Daughters. 4. It Children die firſt, x To the Father, or Mo- * ; Rep. 45. 
ther if the Father is dead. And if no Father or Mother, then 

5. Toa Brother or Siſter of the whole Blood. 6. To Brother or Siſter 

of the Y Half Blood; for they are all next of Kin in equal Degree. style“ 74, 
And if none of the Half Blood, then 7. To the next of Kin, Uncle, 75 102. 
Aunt, or Couſin. And if none of theſe deſire the Adminiſtration, 

then 8. 2 To a Creditor. For want of all theſe, 9. To any other - Bacon's 
Perſon or Perſons, at the Diſcretion of the Ordinary. Or the Ordi- Elem. so. 
nary may Ex Officio grant to a Stranger Letters 4d Colligendnm » Dyer 256. 
Bona Defuncti, or to gather up the Goods of the Deceaſed. Or the $ * 183. 
Ordinary may take them into his own Hands, to pay the Debts of { Rolf avs 
the Deceaſed, in ſuch Order as an Executor or Adminiſtrator ought 918. 

to pay them. But He, or the Stranger who hath Letters ad Colli- Ventt 35 
gendium, cannot Sell them, without making themſelves Executors of 

their own Wrong. The Ordinary hath only an Authority, and no 

ſuch Power himſelf ; and therefore he cannot give that Power to a- 

ny other. Adminiſtrators (as bath been ſhewn) derive their Power 

only from Statute, 

It one hath made a Will, and after the Death of the Teſtator the 
Executor does prove it, and then b dies Inteſtate, the Ordinary muſt » 2 Roll. Abr. 
grant the Adminiſtration of the Goods of the 'Teſtator (Not admini- Sor. 
ſtred by the Executor) to ſome other Perſon. This is call'd an Ad- 
miniſtration De Boris non, c. (oig.) Non Adminiftratis. ¶ See the 
17 Car. 2. chap. 8. Where an Adminiſtrator De bonts non, Cc. may 
ſue out a Scire facias on a Judgment after a Ferdict recovered by an 
Executor or Adminiſtrator, ] 

Where an Executor NR to prove a Teſtament, Adminiſtration 
muſt be granted N Teftamento annexo, or with the Mill annexed 
to the Adminiſtration, to the next of Kin, &c. 

Where an Infant is made Executor, Adminiſtration muſt be grant- 
ed cum Teſtamento annexo to his Guardian, or next Friend, Du- 
rante Minore tate. But the Adminiſtration ceaſes, when the Infant | 
is © Seventeen Years of Age. And if an Infant Executrix before Se- © 5 Rep 29. 
venteen Years of Age taketh Husband of full Age, the Adminiſtra- e 
tion preſcntly ceaſeth. 85 

If an Infant is Entituled to an Adminiſtration of the Goods of an 
Tnteflate, Adminiſtration thall be granted to another Duraute Mi- 
ore /Etate, till He is of full Age, z.e. One and Twenty. Becauſe a 
Minor cannot enter into a Bond with Sureties to adminiſter faith- 
fully, as required by the 22 & 23 Car. 2. chap. 10. Before that 
Statute the Adminiſtration ceaſed at Seventeen Years of Age. An = 
Adminiſtrator Durante Minore Ætate may bring Actions; but He | 
cannot fell any of the Goods of the Deceaſed; unleſs it be upon 
Neceſſity, as for the Pay ment of Debts, &c. or for fear the Goods 
ſhould pcriſh. He cannot let a Leaſe, if the Grant of the Admi- 
niſtration is Special, as ad opns, commodunn & wilitatem Fxecutoris 
Durante Minore atate, & non aliter, &c. But if the Grant of the . | 
Adminiſtration is general without ſuch Reſtraint, Such an Admini- ,;; 7 80 | 
ſtrator may Let Leaſes, Oc. But methinks this is a nice Diſtinction; 1 Roll. Abr. 
and ſurely in the firſt Caſe He might Let Leafes4 during the Time 98. 


1 Cro:-718; 


that He is Adminiſtrator. | Ozere.] An 719. 
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© 2 Inſt. 398. 
1 Roll. Abr. 


919. 
' 5 Rep. 82. 


& 2 Roll. Abr. 
922. 


d $8 Rep. 136. 
1 Roll. Abr. 
920. 


An Adminiſtration may be granted by the Ordinary Durante Ab- 
ſentia extra Regnum, or Pendente Lite; and it is as good as an 
Adminiſtration Durante Minore /Etate. 


By the 21 H. 8. chap. 5. The Fees for Letters of Adminiſtration 
are ſettled, with a Penalty for Extortion. (But there is no Provi- 
ſion in the Act, in Caſe the Goods of an Inteſtate amount to Forty 
Pounds and Upwards.) Nothing is to be taken, if the Goods are not 
above the Value of Five Pounds. | See 3 Inſt. 148, 149, 150.] 

By the 22 & 23 Car. 2. chap. 23. No more ſball be demanded up- 
on the Adminiſtration of the Goods of Seamen and Soldiers than Five 
Shillings (except the Eſtate is of the Value of Twenty Pounds or 
More) upon Penalty of Ten Pounds. 

By the 9 & 10 W. z. chap. 41. For Adminiſtration Granted to the 
Wife or Children of any Seamen, Dying in Pay of His Majeſty's 
Nac, no more (hall be taken than one Shilling for the Seal, Mritiug, 
or Suing forth of the ſame (unleſs the Seaman's Goods and Chattels 
amount to Twenty Pounds) upon Penalty of Ten Pounds tothe Par- 
5 Grieved. 


3. An Adminiſtrator by Virtue of His Adminiſtration hath Intereff 
in all the Chattels, Real and Perſonal of the Inteſtate, and in all the 
Goods and Chattels, either in Poſſeſſion or Action, in like manner as 
an Executor in the Goods of the Teſtator deceaſed. And all theſe 
Goods and Chattels which belong'd to the Inteſtate at the Time of 
His Death, and which come to the Hands of the Adminiſtrator, ſhall 
be Aſets, or ſufficient Goods and Chattels, to make him charge- 
able to the Creditors, as Executors are to Creditors and Legatces. 
e Before They come to his Hands he is not chargeable. 

Note, That by Cuſtom of the City of London f if a Contract is 
made by a Citizen of Loudou, to pay Money to another Citizen, and 
He who ought to pay dicth Inteſtate, the Adminiſtrator ſhall be 
bound to pay it, as if it were by Obligation, 

But tho' an Executor ſhall have all the Reſidue or Surpluſage of 
the Goods and Chattels after Debts and Legacies paid by Virtue of 
His Executorſhip; it is otherwiſe in Caſe of an Adminiſtration. For 
an Adminiſtrator can take no Advantage by his Adminiſtration, (un- 
leſs 8 by paying his own Debt firſt, if it is equal in Degree with 
Others, or by taking the Goods and Chattels, as they are Appraiſed) 
becauſe the Surpluſage muſt be diſtributed amongſt the next of Kin, 
it there are any Kin, according to the Statute of the 220 23 Car. 2. 
chap. 10. hereafter to be mentioned. If a h Debtor takes Admini- 
tration of the Goods and Chattels of his Creditor, this ſhall not 
diſcharge the Debtor; but his Debt ſhall be Aſſets; becauſe the In- 
teſtate did no Act to Free Him from the Debt. Whereas by making 
a Debtor Exccutor, the Teſtator doth thereby Releaſe the Debt. 
But the Duty remains, and is Aﬀets. 1 Tzft. 264.b.] When an Ad- 
miniſtrator (as well as an Executor) hath paid Funeral Charges, 
Debts, Gc. with his own Money, He may Retain ſo much of the 
Goods of the Inteſtate in kind according to the Value, and ſhall have 
Property in 'Them. For by ſuch Payment the Property is altered 
from the Inteſtate to the Adminiſtrator. [See Of an Executor and 
of the Intereſt of an Executor, and what are Afſets, ſupra.] 17 

N | | 
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i If an Executor Hath not Proved the Will of the Teſtator and 1 Roll Abr 
Dies, His Executor is not Executor of the firſt Teſtament. But Ad- 97 
miniſtration muſt be Granted with the Will annexed. But where an 
Executor has Proved the Will and dies, making an Executor, the 
Second Executor may be Executor to the firſt 'T'eſtator. Yet if an 
k Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtra- 
tor or Executor ſhall not be Adminiſtrator or Executor to the Firſt 
Inteſtate or Teſtator; but the Ordinary is to Grant a new Admini- 
ſtration, or an Adminiſtration De Bonis non, (5c. of the Goods of 
the Firſt Inteſtate or Teſtator. Therefore where an Adminiſtrator 
bath judgment and Dicth, His Executor cannot ſue Execution of 
that Judgment. For None thall Have Execution of the Judgment, 
but he who ſhall be Subject to the Payment of the Debts of the 
Firſt Inteſtate, to which the Executors of the Adminiſtrator are not 
Subject. | 

4. As to the Power of an Adminiſtrator, = 

An Adminiſtrator can do nothing till an Adminiſtr{tion is Grant- 
ed to Him; whereas an Exccutor hath His Power from the Will, 
and may Act in many Caſes Before Probate, But every Intermeddling 
with the Goods of the Deceaſed ſhall not make one Adminiſtrator, 
or Executor of his own Wrong, as before Obſerved concerning Exe- 
cutors. After the Adminiſtration is Granted, the ! Potter of an Ad- | Noy's Max, 
miniſtrator is almoſt Equal with that of an Executor. Vet if there 2 ; 
are Many Adminiſtrators, One of Them cannot ſell Goods, Relcaſe Elem. 82. 
Debts, &c. without the other, but they muſt all join, becauſe They 
have but One Authority, [See the 30 Car. 2. chap. 7. 4@ 5IW.& 

M. chap. 24. and of an Executor of His own NMrong; and of the 
Porver of an Executor, ſupra.] 

5. The Office and Duty of an Adminiſtrator is the ſame with that 
of an Exccutor, as to the Burial of the Deceaſed and Payment of 
Funeral Charges, the making of an Inventory of His Goods and 
Chattels, the Payment of Debts and the paſſing of an Account. And 
as Executor is to take a Probate of the Will, ſo the Adminiſtrator 
muſt apply to the Ordinary for Letters of Adminiſtration, and muſt 
take them out from the Ordinary, as an Executor ought to do for 
the Probate of the Will, and with Regard to Bona Notabilia. [ Seo 
Of the Offce and Duty of an Executor, ſupra.] But there is ſome- 
thing more to be done by an Adminiſtrator. For, 


k 5 Rep. 9. 


By the 22 & 23 Car. 2. chap. 10. All Ordinaries and Eccleſiaſtical 
Judges (upon Granting Adminiſtrations) muſt take Bond of the Ad- 
miniſtrator with Two or More Sureties, | 0. Of an Adminiſtrator Can 
Teftamento Annexo, and ſee the 21 H. S. c. 5. ] with Condition, That 
The Adminiſtrator ſhall make a True and Perfett Inventory of all 
the Goods and Chattels of the deceaſed, and Exhibit it unto the Re- 
giftry of the Ordinary Court by ſnch a Dax, and To Adminiſter ac- 
cording to Law, and to make a True and Fuſft Account thereof, and 
to make Diſtribution of the Surpluſage as Followeth, (viz.) One Third 
to the life of the Inteftate; the Reſidue among ſt His Children, aud 
ſuch as legally Repreſent them, if any of them are Dead ; Fxcept 
ſuch Children {not Heirs at Law) who had any Eſtate by Settlement 
of the Inteſtate in His Lifetime, Equal to the other Shares. If Their 

| Shares 


— 
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Shares are not Equal to the other Shares, Thoſe Children ſball now 
Hawe ſo much of the Surpluſage, as ſhall make the Eftate of All to 
be Equal. But the Heir at Law ſhall Have an Equal Share in the 
Diſtribution with the other Children, without any Conſideration of 
ay He Hath of Land by Deſcent, or otherwiſe, from the In- 
teſtate. l 

If There are no Children, nor Legal Repreſentatives of them, One 
Half of the Inteſtate's Goods and Chattels ſhall go to the Wife; the 
Reſidue Equally to the next of Kindred to the Inteſtate in Equal De- 
gree, and T hoſe that Repreſent them. If there is no Mie, All ſhall 
be Diſtributed among ft the Children, If no Child, All ſhall be Diſtri- 
buted among the next of Kin to the Inteftate in Equal Degree and 
their Repreſentatives. | But ſce the 1 Fac 2. chap. 17. poſt.] 

No Repreſentative ſhall be Admitted Among Collaterals After 
Brothers and Siſters Children. 


Security muſt be Given By Thoſe, To whom ſuch Diſtribution 
ſhall be made, to Refund to the Adminiſtrator, in Caſe Debts after- 
wards appear. 


_ w1Vent.307- Note, That it is agreed for Law, That the m Half Blood ſhall 


2 vent-.317- have a Share upon a Diſtribution Equally with the whole Blood. 

Caſes 108. 

mg pokes; ie By the 29 Car. 2. chap. 3. The At of the 22 & 23 Car. 2. chap. 10. 

ers Hall not Extend to the Eflates of Feme Coverts that Die Inteftate, 
but that their Husbands ſhall Have Adminiſtration of their Perſonal 
Eftates, as before the making of the Act. And the Husbanads are not 
compellable to make Diſtribution of their Perſonal Eſtates. 

An Eſtate pur auter vie (for the Life of Another) ſhall go to the 

Executors or Adminiſtrators of the Party that Had the Eftate, and 
be Aſſets in their Hands, F no Deviſe be thereof made, or uo Spe- 
cial Occupant thereof. | See Of Dewviſe, chap. 3. ante.] 


If the Eſtate pur auter Vie goes to the Adminiſtrators, It ſhall not 

» 1 Salk. 426. be Subject to Diſtribution according to the above-mention'd Statute 
of the 22 C 23 Car. 2. It ſhall be Aſſets for Payment of Debts. If it 

comes to Executors It ſhall not be Aﬀets for Payment of Legacies, 

unleſs the Eſtate is Expreſſy charged for the Payment of Them. 


By the 1 Jac. 2. chap. 17. No Adminiſtrator ſhall be cited to Ren- 
der an Account of the Perſonal Eſtate of the Inteſtate (otherwiſe 
than by Inventory) unleſs It be at the Inſtance of fome Perſon in 
Behalf of a Minor, or of One Having a Demand out of ſuch Per- 
(onal Eftate as Creditor or next of Kin. 

If, after the Death of the Father, Any of his Children ſhall die 
inteſtate without IWife or Children in the Life of the Mother, Every 
Brother and Siſter, and the Repreſentatives of them, ſhall have an 
Equal Share with the Mother. 

Such Part of any Inteſtate's Eftate within the City of London or 
Province of York, as Any Adminiſtrator Hath by Vertue only of be- 
ins Adminiſtrator, ſhall be Subjett to Diſtribution as in other Caſes, 
and the Cuſtom Obſerved therein ſhall not be Subject to Extend to 
it. [ See Danvers's Abr. I it. Cuſtoms of London, 311, 312.] 


I : 6. An 
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6. An Adminiſtration may be Reooked by the Ordinary upon 
Good Cauſe; and then if the Adminiſtrator afterwards intermeddles 
with the Eſtate, He may be charg'd as Executor of his own Wrong. 
But the Ordinary cannot Revoke an Adminiſtration legally Granted _ 
at His Pleaſure, If a Citation is Granted to the next of Kin a- * 6 Rep. 18, 
gainſt an Adminiſtrator (a Stranger) to ſhew Cauſe why His Admi- 5h. 131 
niſtration ſhould not be Revoked, and it is Reyoked accordingly 143. 2 8 5 
by Sentence, Yet all Acts of the Adminiſtrator done lawfully and te. 459, 
Bond Fide, as Adminiſtrator, During His Adminiſtration, (as Selling Wa 
Goods, Paying Debts, Receiving Debts and Giving Releaſes, Gc. 
even Depending the Suit for Revocation of His Adminiſtration) are 
Good till the Adminiſtration is Revoked; and ſhall bind the ſuc- 
cceding Adminiſtrator. For the Adminiſtration was only Voidable, 
not Void. But if there is any Fraud, a Creditor may have Relief 
upon the Statute of the 13 Elis. chap. 5. tho' it remains Good a- 
gainſt the Second Adminiſtrator. Otherwiſe it-is when there is an 
Appeal from the Grant of the Adminiſtration to One: For the Ap- 
peal doth ſuſpend the former Decree; which is different from the 
Caſe of a Citation to ſhew Cauſe why the Adminiſtration ſhould not 
be Revok'd. ® So it is when the firſt Adminiſtration is merely * 5 Rep. 30. 
Void; as when an Adminiſtration is Granted by the Biſhop of the * Nef. 133. 
Dioceſs, Oc. where there is an Adminiſtration already Granted by 
the Prerogative Court, whether by Right or Wrong. For tho' the 
Adminiſtration is afterwards Revoked, It ſhall not make the other 
Adminiſtration of more Effect, than it was at the Time it was 
Granted. So that after it is Revoked, a new Adminiſtration muſt 
be Granted by the inferior Ordinary. But if the inferior Ordinary 
had firſt of all granted Adminiſtration, and the Metropolitan in His 
Prerogative Court afterwards Grants Adminiſtration where He 
ought not, and it is Revoked; all Acts by the firſt Adminiſtrator are 
Valid from the Beginning. _ | 

If an Adminiſtration is Granted, and afterwards a Will is produced 
and Proved, 'The Adminiſtration is to be Revoked, and all the Acts, 
which the Adminiſtrator hath done, are Void. P But if the Execu- : Roll. Abr. 
tor was cited to prove the Will, and He did not appear, or if He 997- 
conceals the Will, and thereupon the Ordinary Grants Adminiſtra- 
tion to another; and then the Executor comes in afterwards and 
Proves the Will; all Acts done by the Adminiſtrator are Good, and 
ſhall bind the Executor. Letters of Adminiſtration Obtained By 
4 Fraud are Void; and ſhall not Repeal a former Adminiſtration, * 3 Rep. 78: 
{00 tho 43 Elis. chap. 8. and of the Prerogative Court, Book 4. 
chap. 1. | 
| [See the 29 Car. 2. chap. 3. 30 Car. 2. chap. 7. 46 5W.& M. 
chap. 24. which are mentioned under Zxecutor., 


* 
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CHAP. VII. 


How Eſtates in Goods and Chattels Perſonal may be 
Forfeited or Loft. 


How Eftates (32008 and Chattels Perſonal may be Forfeited or Loft by 
bois — Treaſon, Felony, Flight for Felony tho' One is not Guilty ; 
ſonal may be By being put in the Exigent, tho He is not Guilty; By Sale in Mar- 
Forfeited or ket Overt; By Deodand, Treaſure Trove, IVaif, Stray and IWWreck. 
; Of theſe I have ſpoken particularly in another Place. [See Of For- 
Elem. 77, 78. feiture, Book 4. chap. 5. poſt, and of Franchiſes, Book 2. chap. 2. 
Ante.) By Bankrupcy, [See chap. 4. Ante.] By Aſaulting or Chal. 
lenging Oe to fight for Money won at Play, Gc. [Sec 9 Ann. 

chap. 14. 
Thus far of Fftates in Landi, Tenements and Hereditaments ; 
and of F/tates in Goods and Chattels Perſonal ; being the ſecond 


Object, and the moſt difficult Part, of the Laws of England. 
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BOOK III. 


Of Crimes and Miſdemeanors; or of the 
Pleas of the Crows. 


CHAP. I: 


Of Capital Crimes or Offenſes, (viz. High Treaſon; 
Petit Treaſon and Felony.) And therein of Private 
Felonies, which are committed Againſt the Life; 


Body, Goods or Habitation of the Subject, &c: 


HE Third Object of the Laws of Englazd are Crintes and 
Miſdemeanors, or the Pleas of the Coton. | 

Some Offenſes are by the Common Law; but moſt of 
Them are made ſo by Acts of Parliament. Theſe are Neceſſary 
to be known, becauſe they concern the Safety of the King; the 
Quiet of the Commonwealth; the Life, Liberty and Eſtate of the 
Subject. 5 

The Order that I ſhall obſerve in Treating of Crimes and Mi ſde- 
meanors ſhall be Thus. I ſhall ſpeak 1. Of Capital Crimes. 2. Of 
Principals and Acceſſories, and of the Benefit of the Clergy. 3. Of 
Crimes Not Capital. This ſhall be the Subject of the Enſuing 
Chapters concerning the Third Obje& of our Laws. | 

a A Crime or Offenſe is an Act Committed againſt a Law, or Omit- weſt's 
ted where the Law Requires it, and Puniſhable by it. This General 578. of F 
Definition may comprehend Capital Offenſes, and Miſdemeanors or Ge 
Offenſes Not Capital. | 

But Thoſe that are to be eſteemed Guilty of any Offenſes muſt 
Have the Uſe of their Reaſon, and be at their own Diſpoſal or Li- 
berty. For 1. b Thoſe that want Reaſon, to diſtinguiſh betwixt » x tnf.247-b. 
Good and Evil (as Izfants under the Age of Diſcretion, viz. under 3 _ 4, 6, 
the Age of Fourteen Years, Jdeots; Lunaticks, &c.) ought not to be 4” Hh 175 
proſecuted for any Crime; no, not in Treaſon for killing the King; 4 Rep. 124. 
tho' the Law was antiently otherwiſe. | Ouere, and of One Born a Hoes TY 
Deaf and Dumb.) But as to Infants, their Underftanding and Diſ- Dult ch. 147. 
cretion ought to be Examin'd. For if They appear to have Know- p. 359+ 
ledge equal to thoſe that are of Years of Diſcretion, They may be 
Proſecuted. But it is proper to Reſpite Execution in Order to 1 
1 a Par- 


Ae th oo 


a Pardon. And as one Non Compos Mentis ſhall not be arraigned 

for a Capital Offenſe, ſo if He become Vn Compos after Conviction, 

He ſhall not be Executed. Vet if an Infant or Non Compos Commit 

© a Treſpaſs againſt the Perſon or Poſſeſſion of another, he muſt anſwer 

; * 134 for the Damage in a © Civil Action. Men d Tra or in a Paſſion 
47- are not to be Excuſed, if they commit Offenſes; for their Acts arc 
Dalr.ch. 147. voluntary and owing to their own Folly. 2. One that is at Liberty, 
p NI but under the Power of Another, may be ſometimes Excuſed. © As 
H P. C. 65, a Feme Covert ſhall not ſuffer for a Theft in Company with her Huf 
A ge 21, band; for it ſhall be preſum d to be done by Coercion. The Bare 
1 157. Command of her Husband will not ſave her. But if ſhe commits 
T's Rep. 11 Treaſon; Murder or Robbery in Company with her Husband, ſhe is 
1 Rep. 61, puniſhable in like Manner as the Husband. f And in all Offenſes 


11 Rep. 61, 


62. Not Capital a Wife may be put to Anſwer with her Husband, or 
Hob. 97: gg alone without him, tho' they both join'd in the Commiſſion of the 


Dalt ch. 161. Offenſe, 8 A Servant is not to be excuſed the Commiſſion of any 
p-399- , Crime, tho' He Acts by the Command or Coercion of His Maſter. 
use z. For a Maſter hath no ſuch Power over Him. | 

In all Crimes there muſt be an Evil Intention; a mere Miſtake is 

» 4 Rep. 16. not Puniſhable; h Nor is an Evil Intention Puniſhable equally with 
11 Rep. 98. the Fact; except in Treaſon. | 

Where One has the Uſe of his Reaſon, and is at Liberty, His 

z luſt. 3, i Fydeavorur to Commit a Felony, as to Rob, Gc. is Puniſhable : 

9 tho' not to that Degree, as if the Felony and Robbery, (5c. had been 


Weſt'sSymb. 
86. $. oo actually Committed. For in ſuch Caſes the Will ſhall not be taken 


CIP % for the Deed. : 

hat only They which Actually Commit the Offenſe are Puniſh- 
Pr. & Stud. able, * but Thoſe that Command, Perſuade, Adviſe, Procure, Hire, 
— 4: Abet or Conſent to the Commiſſion of an Offenſe, or Cunceal it after 
Wett's Symb. it is done, are Eſteem'd to Offend: [See Of Principal and Acceſſory, 


* 4 12.'+ chap. 2. intra. 35 5 ; 

5 126, 134, All Crimes or Offenſes are Capital or Not Capital. Capital are 
Il | Thoſe for which the Offender ſhall loſe His Life. Not Capital, for 
which the Offender may Forfeit His Lands, Goods; or for which he 
may be Fined; or Suffer Corporal Puniſhment; or Suffer Both Fine 
and Corporal Puniſhment; but not Loſs of Life. 


2 Capital 


1 © Privilegium nom valet contra Rempublicam. Neceſſitas publica major eſt quan? 
9 privata. Bacon 32. DT 8 3 
0 / e Manaata licita ſtrictam interpretationem recipiunt, ſed illicita latam et ex- 
| * tenſivam. Bacon 66. 5 Inſt. 51. Ws | : | 
| Quando aliquid mandatur, mandatur et omne per quod fervenitur ad illud. 

Rep. 115. : 
: Crimen WF contrahitur niſi noceudi voluntas intercedit. Bracton, Lib. 1. ch. 4, 
'  Veoluntas non reputabitur pro fatto. z Inſt, 69. 11 Rep. 98. 

Non officit conatus, niſi ſequitur effectus. 6 Rep. 42. 

! Peng potius molliende ſunt, quam exaſperandae. z Inſt, 220, 

ui non habet in ere, luat in corpore. 2 Inſt. 173. | | 

Quælibet Pena corporalis, quamwuis minima; major oft qualibet pena pecuniaria. 
3 Init. 220. | 3 : 

Nobiles magis plectuntur pecunia, plebeii vero in corpore. 5 Inſt. 2 20. 

Dignitas perſonæ auget pænam. 2 Inſt. 218. | 

Tntereſt Reipublice ne maleficia remaneant impunita. 4 Rep. 45. 5 Rep. 109. 
, Tmpunitas ſemper ad deteriora invitat, et continuum affettum iribuit delinquendi. 
bid. | 

Minatur innocentibus, qui parcit nocentibus. 4 Rep. 4: 


_— » 
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Capital Offenſes are of T hree Sorts, High Treaſon, Petit Treaſon, Of Capital | 
Felony. | | wy rimes or 
Treaſon (from Trahiſon, P r odirio) Betraying) is either, 1. High OR 


Treaſon, or 2. Petit Treaſon. 


I. m High Treaſon is an Oftenſe Committed againſt the Security Of High 
of the King or Kingdom, and is deſcribed in the Statutes hereafter TIA“ 
to be mentioned. Concerning High Treaſon there were different $ymb. 6. 62. 
Opinions before the 25 Ed. 3. chap. 2. But all 'T'reafons were ſettled 3 Inſt. 8. 
by that Statute, and Contirmed by the 1 Mar. Sefſ; 1. chap. 1. which 
takes away the Power of the King and Parliament to Adjudge any 
Thing elſe to be Treaſon than what is Specified and Declared to be 
ſo by the 25 Ed. 3. taking no Notice of the Clauſe in that Statute 
relating to the Parliament's Power of Declaring any Thing elſe to 
be High Treaſon. So that no Crime is at this Day High Treaſon, 

Petit Treaſon or Miſpriſion of Treaſon, unleſs it be declared by the 
25 Ed. 3. or is made High Treaſon, Gc. by ſome Statute ſince the 
1 Mar. Seff. 1. chap. 1. | 

n All Treaſons include Felony, and therefore the Word Prodito- 3 Inſt. 4,5, 

rie muſt be uſed in the Indictment for Treaſon, to Diſtinguiſſu it. | 


9 Natural-Born Subjects (except Infants under the Age of Diſcre- * 3.1% 4. 5, 


tion, Ideots and Lunaticks totally Deprived of their Reaſon) tho' — 


they Live in the Dominions of a Foreign Prince, and have {ſworn H. P. C. 10,15. 
Allegiance to him, and all Subjects of Foreign Princes Living in the * It. 129.4. 
Dominions of our King, by Reaſon of their Local Allegiance, may 
be Guilty of High Treaſon. The Queen, Wife of a King Regnant, 
may be alſo Guilty. But an Alien, who in an Hoſtile Manner in- 
vades the Kingdom, ought not to be puniſhed as a Traitor; but is 
to be Dealt with as an Enemy. An Ambaſlador, that is guilty of 
"Treaſon againſt the King's Life, may be Condemned and Executed j 
but for other Treaſons He ſhall be ſent Home with a Demand to 
puniſh Him, or to ſend Him back to be puniſhed. (O.) See Grot. 
De J. B. G P. Lib. 2. chap. 18. Zouch De Legati Delinquentis 
Fudice Competente. 4 Iuſt. 15 2, 153. 2 Dan. 327, 328, 
By the 25 Ed. 3. Stat. 5. ch. 2. High Treaſon may be Committed 
in the Sever Inſtances Following, (972:) 


1. By Compaſſing and Imagining the Death of the King, Oncen, 
or of their Eldeſt Son and Heir; and thereof be provably at- 
taint, &c. | | 


A King P De fatto and in Poſſeſſion is Here to be underſtood; and * Ln. 7. 
High 'Treaſon againſt Him may be Puniſhed by the Right Heir, when“ - 
He gets the Crown afterwards. He that hath only a Right, is not 
within this Act. [Sec the 11 HF. 7. chap. 1.] The Heir of the laſt 
King, before His Coronation, is a King within the Act, when the 
Crown Deſcends upon Him. 4 The Husband of a Queen, that Reigns « 31n&.6,7,8. 
in Her Own Right, is not a King within its Meaning. [See 1 & 2 Ph, H. C. 13. 
& M. chap. 10.] But a Queen Reigning is a King within the In- 
tention of it, as ſhe is inveſted with Royal Power. [Sce 1 Mar. 


NV. 


— * 


?” Proteftio trabit ſuliectionem, et ſubjeftio protectionem. 7 Rep. z. 
Salus populi eſt ſuprema lex. 10 Rep. 139. 


— 
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r3 Inſt. 8, 9. 


H. P. C. 12. 


\ 5 Inſt. 6, 
12, 14. 


H. P. C. 11, 13. 
Kely. 20, 21. 


t 1 Inſt. 14, 
140. 
3 Cro. 125, 


332. 


Kely. 12, 13. 


Con tr. 


Sefſ. 3. chap. 1. ] Her Husband may Commit Treaſon againſt Her; 
for ſhe is a diſtinct Perſon from Him to this and many other Pur- 
poſes. © The Queen Dowager is not within the Act. Nor a Pro- 
Rex or Guardian of the Kingdom; nor a Collateral Heir Apparent, 
till He is declared Heir Apparent by Parliament. 

By Eldeſi Son and Heir, The Second Son after the Death of the 
Firſt may be underſtood, (5c. 

[See the 1 /. & M. Sefl. 2. chap. 2. f. 9. Whereby One that is a 
Papiſt, or marries a Papiſt, is uncapable to enjoy the Crown.] 

Some ſ Overt- Act or Open Deed muſt be alledged in every Indict- 
ment for High "Treaſon ; for the Words thereof Attainted by Overt- 
Deed relates to the ſeveral Treaſons before expreſſed. ¶ Sec infra.] 
And here the Compaſſing and Imagining the Death of the King, &c. 
muſt be manifeſted by an Overt- Act to make it High Treaſon; as by 
Providing Arms to Effect it; by Conſulting to Levy a War againſt 
Him (for my Lord Coke's Opinion to the Contrary is Denied to be 
Law) By Writing Letters, to excite others to join with them ; By 
aſſembling Men, in Order to Impriſon or Depoſe the King; By Wri- 
ting Letters to a Foreign Prince, to perſuade Him to invade the 
Realm, &c. Theſe Overt-Acts may be alledged to Prove that One 
imagined the Death of the King, &c. that He may be Provably (not 
probably) attainted. * Bare Words are not ſuch an Overt-Act; nor 
Words ſet down in Writing, and kept privately in one's Study; but 
Words ſet down in Writing, and publiſhed by the Delinquent himſelf 
are a ſufficient Open Deed within the Statute. Words without an 
Overt-A& are to be puniſhed in another Manner, as an High Miſ- 
priſion, or a Great Miſdemeanor; but if a Man is indicted only for 


Words, That cannot amount to High Treaſon. If One doth any 


*3 Inſt. 8, 9. 
H. P. C. 16. 


* z Inſt. 9,10. 
H. P. C. 14. 
| Kely. 75, 76. 


Thing, by which He ſheweth His Liking or Approbation to a Trai- 
terous Deſign by Words or Actions, He is Guilty of High Treaſon. 


2. By Violating the King's Companion, or the King's Eldeſt 
Daughter unmarried, or the Wife of the King's Eldeſt Sou and 
Heir. Fn 


To Fiolate is to know Carnally. The King's Companion is the 
King's Wife, which implies that the Violation muſt be during the 
Marriage with the King; for after the Death of the King ſhe is not 
His Companion. And therefore it extendeth not to a Queen Dowa- 
ger, If the Wite of the King does Yield and Conſent to Him that 
Committeth this Treaſon, it is Treaſon in Her. The Eldeft Daugh- 
ter, i. e. the Eldeſt Daughter not Married at the Time of the Vio- 
lation, tho' there was an Elder Daughter than Her, who died with- 
out Iſſue. For now the Elder alive is inheritable to the Crown 
upon Failure of Iſſue Male. 

Or the Mie of the King's Eldeſt Son and Heir, implies alſo that 
the Violation muſt be during the Coverture, If ſhe Yields and Con- 
ſents to the Adulterer, it is likewiſe Treaſon in Her. 


3. Or if a Man do Lee. Mar againſt the King in His Realm. 


Not only by Rebelling and Taking up Arms to Dethrone the King, 
x but to Reform Religion or the Laws; To Remove Perſons from 
I | thc 
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the Miniſtry, to reſiſt the King's Forces by Defending a Caſtle, Oc. 
To pull down 4/7 Incloſures, A Bawdy-Houſes, or To do any 
Thing elſe for publick Reformation, is an Invaſion on the King's Au- 
thority, and a Levying a War. Thoſe that join with Them alſo 
are guilty, tho' they know not their Intent. To raiſe a Force to 
pull down a Particular Incloſure or Bawdy-Houſe, &c. is only a Riot. 
[See the 1 Mar. chap. 12.] | 
A Bare Conſpiracy to Levy War cannot amount to Treaſon » 3 Inſt, 9. 
within ti Branch. It muſt be an actual Levying of War. [Sec the H. P. C. 13, 
13 Eliz. chap. 1.] * But a Conſpiracy againſt the King may be al- Raby. 15. 
ledged as an Overt-Act of Compaſſing his Death; as hath been ſaid. 20, 21 
«If a War is levied, The Conſpirators are all Traitors, tho all are * 3 Inſt. 9. 
not actually in Arms. 
* Thoſe that joyn Themſelves to Rebels, Gc. for fear of Death, * 3 Inſt. zo. 
and return at the firſt Opportunity, are not guilty of Treaſon. 


4. Or be adherent to the King's Enemies in His Realm, giving 
Aid or Comfort in the Realm or elſewhere. | | 


We muſt ſtill underſtand That This muſt be Declared by ſome. „ Inf. 261. 
Overt- Act. And Therefore an Adhering may be b proved, by Giving 31InK. 10, 1. 
the King's Enemies Aid and Comfort tvit hin the Realm, or without, H- P. C14. 
but for Neceſlity-ſake the Adherency without the Realm muſt be al- 
ledged in ſome Place within England; and if the Jury finds upon 
Evidence any Adherency without the Realm, 'They muſt find the 
Delinquent Guilty. So an Adherency may be proved by Surrendring 
the King's Caſtle for Reward, Selling Arms, c. To ſuccour a Rebel 
fled into another Realm, is not within this Clauſe; becauſe a Rebel 
is not properly an Enemy; and becauſe the Statute is taken ſtrictly. 
© Enemies are Thoſe that are out of the Allegiance of the King. z Inſt 17. 

[See of Subjeits, Book 1. ch. 1. And How Foreign Treaſons ſhall | R*2-24135 
be Tried, Book 4. chap. 1. Tit. Of the Court by Commiſſion, &c. | 


By the 16 Ann. chap. 10. Officer or Soldier Correſponding with 
Rebel or Enemy àapon Land out of Great Britain, or at Sea, is 
Guilty of High Treaſon. Ne 


F. To go on with the 25 Ed. 3. Or if a Man Counterfeits the 
King's Great Seal, or Privy Seal, or His Money. | 8 


This Branch of the 25 Ed. 3. does not extend to a Fixing of the 

Great Seal by the Chancellor to a Patent without any Warrant for 
it; nor To the Taking of the 4 Wax impreſſed by the Great Seal a 31ſt. 15,16. 
from one Patent, and fixing it to another; for this is not Counter- 2 13 
feiting the Great Seal, but a Miſ-uſing of it. There muſt be an actual H. P. C. 18. 
Counterfeiting, not an Intent or going about to Counterfeit. Alſo Kely. 80. 
it muſt have the Likeneſs of the King's Great Seal. Thoſe who aid _—_ ow; 
and conſent to the Counterfeiting, are equally Guilty within the Act. 
[See 7 V. z. chap. 3.] This Statute mentions only the Great and 
Privy Seal; So that the Counterfeiting of the gu Manual or Pri- 
oy Signet is not Treaſon within this Act. But it is made High 
Treaſon in Both Caſes by 1 & 2 PH. & M. chap. 6. [See Of the 
Privy Council, Book 4. chap. 1.] F 

| © 'Thoſe 


f 


— 
— 
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7 3 Inſt. 18. 
H. P. C. 21. 


3 Inſt, 18. 
H. P. C. 1. 


e Thoſe who Counterfeit Money in this Realm without the King's 
Authority (whether They utter it or not) are Guilty of High Trea- 
ſon; and Thoſe that Have Authority to Coin Money, are Guilty of 
High Treaſon, if They make it of Greater Alloy or of leſs Weight 
than They ought. Clippers are not within this Statute. The King's 
Money hete is ſuch only as is Coin'd by the King's Authority in 
Gold and Silver (not in Braſs or Copper) within this Realm. But 
concerning the King's Coin, and the Counterfeiting of Foreign Mo- 
ney current in this Realm, it is further provided for by ſubſequent 
Statutes ſince the 1 Mar. &. 1. chap. 1. [See 1 Mar. Se H. 2. ch. 6. 
5 Eliz. chap. 11. 18 Eliz.chap. 1. 869 Vz. chap. 26. infra.) 
Forging or Counterfeiting of Forcign Money not current within 
this Realm is Miſpriſion of Treaſon. 


6. Or if a Man brings falſe Money into this Realm Counterfeit 


to the Money of England, knowing the Money to be Falſe, to Mer- 
chandize or to make Payment with it. 


f It muſt be brought over actually Counterfeited according to the 
Likeneſs of Eugliſb Money. | But ſee the 1 & 2 Ph. & Mar. ch. 11. 
infra.) It muſt be brought by One that knows it to be Falſe ; It 
muſt be brought from a Foreign Nation, and not from any Place 
ſubje& to the Crown of England; and He that brought it over, muſt 
Utter it in Payment. Otherwiſe it is not High Treaſon within this 
Statute. 

[See the Statutes concerning the Coir, infra.) 


1. Or a Man Slay the Chancellor, Treaſurer or the King's Ju- 
ſtices of the one Bench or the other, Juſtices in Eyre or Fuſtices of 


Aſſiſe, or other Juſtices aſſigned to Hear and Determine, being in 
225 Places, doing their Offices. — 


8 This Branch extends to no other Officers beſides Thoſe expreſly 
named; and to Them only while they are in the actual Execution 
of Their Offices, repreſenting the Perſon of the King. It alſo ex- 
tends only to a Killing, not to a Wounding without Death. [Sce 
3 H. 7. chap. 14. in Tony WE! | 

All theſe Acts are High Treaſon by the Common Law, and are 
Declared to be ſo by the forementioned Statute of the 25 Ed. z. 
ehap. 2. and by the 1 Mar. Sefſ. 1. chap. 1. the Statute of 25 Ed. z. 
chap. 2. is order d to be taken ſtrictly, and is not to be extended in 
Equity. And there wants nothing to the Perfection of the Statute of 
Ed. 3. but a Limitation of ſome certain Time wherein the Offender 
ſhall be accuſed, [| See the 7 V. 3. chap. 3.] All other Statutes (as 
hath been ſaid) made between thoſe Iwo Statutes concerning High 
'Treaſon are abrogated, {See 3 Inſt. 23, 24.] 

But ſince the 1 Mar. many Offenſes are made High Treaſon by 
Statutes, which were not ſo before, As concerning the Coir, the 
Pope, Popiſh Prieſts and Papiſts, The Proteſtant Succeſſion, and 
concerning Soldiers. © 

1. Of High Treaſon concerning the Coin. 


By the 1 Mar. Seſſ. 2, chap. 6. Forging or Counterfeiting any 
Foreign Coin of Gold or Silver, Current by the King Proclamation, 
is High Treaſon, [See 14 Eliz. chap. 3.] 

4 By 


Ch.i Laut of England. 


By the 1 and 2 Ph. & M. chap. 11. To Briug into the Realm Mo- 
ney Chunterfeited According to the Similitude of F oreign Chin Cur- 
rant Here, to the Intent to Merchandize with it, is Iligh Treaſen. 

By the 5 Eliz. chap. 11. Jhoſoever ſhall Mac, Ci p, Round or 
ile; And | | 

By the 18 Eliz. chap. 1. Whoſoever ſhall Tmpair, Diminiſh, Tul. 
fify, Scale or Lighten for Lucre or Gain the Proper Meney of this 
Realm, or that of other Realms made Currant by Proclamation, 
ſhall be Deem'd as an Offender in Treaſon, and Forfeit all His 
Chattels Abſolutely, and his Hereditaments for Life, but evitſ out 
Corruption of Blood or Loſs of Dower. 

By the 8 & 9 W. 3. chap. 26. / hoſocver (except ſuch os are Fm 
pig d in the Mint) ſhall knowingly Make or Mend, or Buy or Full, or 
Have in his Poſſeſſion, Any Monld or Preſs for Coining, or Convey 
ſuch Inſtruments out of the King's Mint, or Mark upon the .dges 
any Currant Coin, or Colour or Gild Any Coin reſembling the Currant 
Coin of this Kingdom, &c. ſhall be Guilty of High Treaſon, but with- 
out Corruption of Blood, or Loſs of Dower. See the 6 & 7 Vz. 
chap. 17. 7 Ann. chap. 24. asto the Reward for Apprchending and 
Convicting a Counterfeiter or Clipper or the Coin, and Pardon for 
Diſcovery and Conviction of Accomplices, or like Criminals, &c. See 
alſo of Publick Felony relating to the Coir, poſt. By 6 Geo. 2. 
chap. 26. Counterfeiting Broad- Pieces, forbid by Proclamation to 
be received or uttered in Payment, is Treaſon.] 


2. Of High Treaſon Concerning the Pope, Popiſh Pyieſir and 
P apiſts. | 


By the 5 Eliz. chap. 1. If any One ſhall by IWVriting or Preaching, 
or By any Speech, open Deed or Att, Adviſedly maintain the juriſ— 
_ diction of the Biſhop of Rome, Heretofore Claimed in this Realm, Fl: 

is Guilty of a Præmunire for the Firſt Offenſe, and of Hish Treaſon 
for the Second Offenſe ; but without Corruption of Blood or Loſs of 
Dower. And If any Perſon, who ſhall have a Charge, Cure or Office 
in the Church, or an Office or Miniſtry in an Eccleſiaſtical Court, or 
ſhall wilfully refuſe to Obſerve the Orders and Rules for Divine Ser- 
vice in the Church of England, after He ſhall be admoniſbed by the 
Ordinary, &c. Or ſuch as ſhall deprave any the Rites and Ceremo- 
nies of the Church of England, Or that ſhall Say or Fear Private 
Maſs, &c. ſhall Refuſe a Second Tender of the Oaths of Supremacy, 
&c. He ſhall be Guilty of High Treaſon ; but without Corruption of 
Blood or Loſs of Dower. 


By the 13 Eliz. chap. 2. If any ſhall put in Ure any Bull or Iu- 


ftrument for Abſoulving the Subjeits from their Allegiance, &c. obtain- 
ed from the See of Rome, or Milliugiy Receive Any ſuch Abſolution, 
&c. Or ſhall Obtain from the See of Rome Any Bull or Ilriting 
whatſoever, and put it in Ure, He is Guilty of High Treaſon. 

By the 23 Eliz. chap. 1. To Abſolve Subjetts from Obedience, and 
Recon:ile them to the Obedience of Rome, Treaſon in the Recon- 
ciler and Reconciled. 

By the 27 Eliz. chap. 2. If any Eccleſiaſtick Born in the Oucen's 
Dominions that is Qrdained or Prafeſi d by Popfh Authority, fhall 
Remain in the Oneen's Dominions, or come from Beyond Sea, and 
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not ſubmit to ＋ Biſhop, or ſome Juſtice of Peace within Three 
Days, and take the Oaths, He ſhall be Guilty of High Treaſon. 
And if any Subjett, not being Eccleſiaſtick, ſhall not Return from 
a Popiſh Seminary within Six Months after a Proclamation in Lon- 
don, and Submit, &c. within Two Days, He ſhall be Guilty of High 
Treaſon, whenever he ſhall otherwiſe Return, [See the 1 Georg. 1. 
chap. 55. 3 — 1. chap. 18. Acts to oblige Papifts To Regiſter 
Their Names and Real Eſtates, &c. and of Publick Felony rela- 


ting to Popiſh Prieſts, poſt. ] 
3. Of High Treaſon Concerning The Proteſtant Succeſſion. 


Ey the 1 & 2 Ann. chap. 17. If any ſhall endeavour Adviſedly or 
Direttly, to Hinder any Perſon, who ſhall be next in Succeſſion to 
the Crown for the Time being (according to the Limitation By the 
1 & 2 W. & M. Sefl, 2. chap. 2. and the 12 W. 3. chap. 2.) He is 
Guilty of High Treaſon. And thoſe that Maliciouſly and Dirctily 
Afirm the ſame, by Preaching or Adviſed Speaking, ſhall incur a 
Præmunire. [See of Pramunire, chap. 3. poſt. 

By the 13 W. 3. chap. 3. To Have Correſpondence, or keep Intel- 
ligence, with the Pretended Prince of Wales, or Knowingly with 
any 8 Employ'd by Him, or to pay Money to his Uſe, is High 

reaſon. | 

By the 4 Ann. chap. 8. 6 Ann. chap. 7. M hoſoecer ſhall Adviſedly 
and direttly by Writing or Printing maintain, that the Pretended 
Prince of Wales, Or any Other, Hath any Right to the Crown, o- 
thereiſe than according to the As of the 1 W. & M. chap. 2. or 
12 W. 3. chap. 2. Or that the Kings of this Realm by the Authority 
of Parliament cannot make Laws To Limit and Bind the Crown 
as to the Deſcent and Government thereof, ſhall be Guilty of High 
Treaſon. [See of Præmunire, chap. 3. poſt.] 

By the 7 Ann. chap. 21. Crimes and Offenſes, which are High 


Treaſon and Miſprifion of Treaſon by the Laws of England, ſhall 
be adjudged ſo in Scotland, and no other. | 


4. Of High Treaſon by Soldiers. 


By the 12 Ann. chap. 11. F Any Subject of the Crown of Great 
Britain ſhall within the Kingdom, or Ireland, or without the King- 
dom, Lift Himſelf, or Procure any Subject to Liſt himſelf, with In- 
tent To Go Beyond Sea, to Serve any Foreign Prince, State, &c. 
as a Soldier without Licence, He ſhall Suffer and Forfeit as in Caſe 
of High Treaſon. 

[See the Statute of the 10 Aun. chap. 10. ante, under High Trea- 
ſon: By Adbering to the King s Enemies, &c. And the 7 M. z. ch. 3. 
For Regulating Trials in Caſes of High Treaſon, &c. Book 4. 
chap. 5. See the Statute 7 Anm. chap. 21. For mitigating the Ri- 
gour of the Laws relating to High Treaſon, to commence from 
the Death of the Pretender. ] 


II. h Petit Treaſon is a Crime, where one out of Malice taketh a- 
way the Life of a Subject, to whom he Oweth a Special Obedience. 
2 | | It 
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It is called Petit Treaſon in Reſpect to High Treeſio, which is a- 
gainſt the King. It may be committed in Three Caſes, For, 


Ny the 25 Ed. 3. chap. 2. It is Petit Treaſon, when a Servant kil- 
leth his Maſter, when a Wife kills her Husband, or wheri a Secular 
or Religious Slayeth his Prelate, to whom He oweth Faith and Obc- 
dience. | See 1 Mar. Seſſ. 1. chap: 1.] 


If a Servant kills his i Miſtreſs, or the Wife of his Maſter, it is i 11 Rep. 34 
Petit Treaſon; for ſhe is his Maſter within the Letter of the Sta- 3 I". 20. 
tute. Judges are reſtrain'd to take it by Equity. A Servant intend— ä 
ed to kill his Maſter, and did lay in Wait to do it, while He was his 
Servant, and did not do it till he had been a Year out of his Service, 
it was adjudged Petit Treaſon within the Act. A Servant k pro- * 3 tnft. 20. 
_ cured another to kill his Maſter, who killeth him in the Servant's H. P. C. 24- 
Preſence, This was Petit Treaſon in the Servant, and Murder in * 
the other. If the Servant had been abſent, he would have been 
only acceſſory to the Murder. ; 

If a Ve and a Stranger kill the Husband, it is Petit Treaſon in . 
the Wife, and Murder in the Stranger. 

And ſo it is in the Caſe of an Eccleſiaſtick Perſon, Secular or 
Regular, if he kills his Prelate or Superior, to whom he oweth 
Faith and Obedience. | D | 
If a | Child kills his Father or Mother, he is out of this Statute; 1; 1ng. 20. 
unleſs the Child ſerved the Father or Mother for Wages, Cc. in H. P. C. 24. 
which Caſe he ſhall be indicted by the Name of a Servant. 

Aiders, Abetters and Procurers are within the Act, mn but in all = crompt. 
theſe Caſes, if the Killing is upon a Sudden Falling out, or Se De- [9,22 
feudendo, &c. This is not Petit Treaſon. [See Of Principal and . 
Acceſſory, chap. 2. and Of Judgments in High Treaſon and Petit 


Treaſon, Book 4. chap. 5.1 


III. v Felony (Felonia, from Feah Fee, and Lon Price) formerly of Felony. 
was every Capital Crime Committed with an evil Intention. But * 1 
a bare Intention to Commit Felony is not puniſhable as Felony, tho lan. 
Fineable, [But ſce 3 H. 7. chap. 14. 9 Ann. chap. 16.] It is a Word 1 Inft. 391. a. 
ſo appropriated by Law, that Felony cannot be expreſſed by any 3 Ia. 13, 36 
other. So that Flouicè mult of Neceſſity be laid in the Indictment 
for Felony. At this Day Felony includes Petit 'Treaſon, Murder, 
Homicide, Burning of Houſes, Burglary, Robbery, Rape, Chance- 
medley, Death occafion'd by Self-Defence, Petit Larceny, Breach 
of Priſon, Reſcous and Eſcape, after one is impriſon'd or arreſted 
for Felony, Gc. | 28 | 

It is either by Common Laco, or by Statutes. Felonies by Commor 
Law, are Murder, Manſlaughter, Felo de ſe, Se Defendendo, Chance- 
medley, Larceny, Robbery, Burglary, Arſon; or Houſe-Burning, 

Breach of Priſon. Felonies by Statntes are very many, which will 
appear in their Order. There are alſo Felonies puniſhable by the 
Civil Law, as Piracy, Robbery or Murder upon the Sea. f 

Felonies likewiſe are either of a Public or Private Nature. 

I. O Public Felonies are thoſe that are directly hurtful to the e Weſt's 
Commonwealth and the King's Government, Theſeę are Felonies Symb. p. 86. 
Relating, 1. To the Coir. 2. Felonies againſt the King, and the S. 4 5. 6,65. 
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King's :Cornſellors, Gc. 3. Felonies of Soldiers and Mariners. 4. Fe- 
lony by [arbezilling the King's Armowr. 5. Folonies Relating to 'Po- 
piſh Prieſts. 6. Felonies by Rioters, and 7. Felonies by Breach.of 


Priſon, Eſcape, and Reſcons. | 


5 Inſt. 38, 
—_ 


1. Of Folonies Relating to the Com. 


By the 8 & 9 W. z. chap. 26. I is Felony to Blanch Copper for 
Sale, or to mix Blanch'd Copper with Silver, or Knowingly amd Fran- 
dulently to Buy or Sell, or offer to Sale, Blanch Copper alone, or mixt 
with Silver ; or K nawinely ond Fraudulemiy to Buy, &c. any Mix- 
ture that ſhall be Hearvier than Silver, and look and touch and wear 
like Standard Gold, but be mamfeftly worſe ; or 40 Receive or Bi any 
Connterfeit Mill Money, or Milld Money unlawfully Diminiſhed, 
and not Cut in pieces, at a lower Rate than the ſame by its Deno- 
ani natiom ſhall «mport, or was Coined or Counterfeited for. 

[See the 6 & 7 IV. z. chap. 17. An Act to Prevent Counterfeiting 
and Clipping the Coin of this Kingdom, and the Reward for Diſco- 
very of Coiners, Ge. {Sce of Pardon, Book 4. chap. 5. 


2. Of Fclony againſt the Kine, and the King's Cornſellors, &c. 


. By the 3 H. 7. chap. 14. I is Felony for any Sworn Servant iu 
the Cheque: Roll of the King's Houſhold, under the State of a Lord, 
to make any Confederacy, Compaſſmgs, Conſpiracy and Imagination 
with any Perſon, ts Deſtroy or Murder the King, or any Lord of 
His Realm, or any other Perſon, Storm to the King's Council, 
being there Gonuitt by Twelve of the ſaid Houſhold before the 
Steward, & c. | 


P A Conſpiracy or Imagination by J/ords only within the King's 
Houſhold makes it Felony by this Statute without any Overt-act. 

'The Perſon againft whom the Conſpiracy is Form'd, mult be the 
King, or of the King's Privy Coumoil, except fuch Great Officers as 
the Steward, Treaſurer and Controller of the King's Houſhold, who 
need not be of che Privy Council. [Fee Of the Court of the Lord 
Steward, Ge. To Enquire of Felony, Book 4. chap. 2. And ſec the 
9 Ann. chap. 16. For Attempting to Kill, Gc. a Privy Counſellor 
in Execution of His Office. | | 


3. Concerning Felany of Soldiers and Mariners. 
By the 7 H. 7. chap. 5. 3 H. S. chap. 5. and the 2 & 3 Ed. 6. el. 2. 


It is Felony without Benefit of Clergy, for any Soldier, nat being a 


Captain, to leave the King's Seroice without Liceuce. | Sue Bopk 1. 

chap. 5. near the End.] 1 | 5 
Ay the 3 Tac. 1. chap. 4. I is Felony to Go ont of the Realm to 

Serve any Fareigu Prince, or State, without taking the Qaths of 

3 2 5 Departure. [See for the New Oaths 1 V. & Af. 

He . Is 6 4. &. 8 | 

Aud if any Gentleman, or Perſon of Higher Degree, or any Per- 


4 


. fon tuba bath born any Office in Camp or Army, ſhall Ge out of the 


Realm ts [erg ſuch Foreign Prince, &c. without beiug Bound — an 
Sn a8 7 Two 
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wo Suretie in 4 Bond, not to be Revonciled to the See of Rome, 
and uct to Huter into «ry Conſpiracy againſt the King, He ſhall be 
adjudged a Felon. [See Hook 1. chap. 5. near the End.] 

By the 39 Eliz. chap. 17. Soldiers and Mariners Wandering with- 
ont a Teſtimonial, or Idle Perſons which wander as Soldiers aud 
Marigers, fhall ſuffer as in Cafe of Felony cvithort Clergy. 


_ | See the Offenſes which are made capital in Soldiers, and the 
Puniſhments they are liable to in the Statute 6 Ceo. 2. chap. 3. the 
laſt Act for preventing Mutiny and Deſertion.] 

[Sce the 11 & 12. 3. ch. 7. For the more Effectual Suppreſſion 
of Piracy, ivhra, Go.) 

See the 12 Aur. chap, 18. Concerning the wilful Deſtruction of 
Ships of War, and of Merchant Ships in Danger, &c. 

See the 1 Geo. 1. chap. 47. For the Puniſhment of Soldiers that 
are of the Popiſh Religion; and the Puniſhment for Seducing Sol- 
diers to. Deſert. 

By the 7 Geo. 1. chap. 6. If any Soldier Hall raiſe a Mnting, or 
Refuſe to Olex His Superior Qfficer, or ſhall Reſiſi auy Officer in the 
Zxecution of His Office, or Draw or Offer to Draw, or ſhall Strike 
or Lift up auy IWeapon, 4gainſt His Superior Officer, it is Felony. 

J. Of Felony By Imbezilling the King's Armonr, Oc. 

By the 31 Eliz. chap. 4. I any Peron havins the Charge or Cu- 
ſtody of the King, Armour, Ordinance, Munition, & e. or of any 
Fittnals provided for Soldiers, Mariners, & e. ſhalt for Lnicre wi 
fully Inbezib the ſame to the F alus of Twenty Shilling (tho at ſecic- 
ral Times) Bt halt be Adjudged Guilty of Felony. And by the 22 
Car. 2. chap. 5. without Benefit of the Clergy. | Seo the 22 & 23 
Car. 2. chap. 23. See the 9 & 10 BY. z. chap. 4 r. and the » Geo. 7. 
chap. 25. To pecferve the Stores belonging to the Navy, Gc. Seo 
alſo Of Forfeiture, Book 4. chap. 5. EEE. = 

5. Of Felony relating to Popiſh Prieſts. 

By the 27 Eliz. chap. 2. Tſhoſoever ſhall willingly Receive, Re- 
lieve, Aid or Maiutain, any Feſuit, Seminary or other Popiſh 
Prieſt, &c. being at Liberty or Out of Hold, knowins Him to be 
ſuch, is Guilty of Felony without Benefis of the Clergy. | 

2 the 35 Eliz. chap. 2. F ſuch * Recuſant, as is mentioned 
in the Statute, Departs not the Realm within the Time Limited, 
if. He dos not Conform Himſelf within Three Months, as the Stu- 
tute requires, or if Ile Returns without the Kinz's Licence, He 
hall be Adjudg d a Felon without Clerry. . 

6. Of Felony by Rtoters. 

By the 1 Geo. 1. chap. 5. If any Perſons to the Number of 


Twelve or More, Rioton/ly Afembled together (Being Required. by 
any Tuſtice of Peace, Sheriff of the County, Under-Sheriff, Heads 
Officer of any City or Town Corporate, where ſuch: 4fſembly ſhall be, 
By Proclamation-made in; the King's Name, in the Form by the Act. 
diretted, immediately to DDiſperſe I hemſelves) ſhall Afterwards Lu- 
lawfully, Riatonfly, Continue together by the Space of an ur after 
{ach Proclamation, or after a Wilful Hindrance of a Faſtice of 
Peace, &c. from makings the (aid. Proclamation, They ſhall be Ad- 
Judged Felons without Clergy. So if any Perſons LTulatefully, Rio- 
rouſly and Tumν Hp and with: Force, ſhall Demoliffy or Pall. 

Down 


* 
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Doton, or Begin to Demoliſh or Pull Down any Church or Chapel, 
or Building fo Religious Worſhip, Certified and Regiſtred, accord- 
ing to the 1 W. & M. chap. 18. or any Dwelling-Houſe, Barn, Sta- 
ble or other Out houſe, They ſhall be Adjndged Felons without Bene- 
fit of Clergy. NP 5 

7. Of Felonies By Breuch of Priſon, Eſcape and Reſcons. 

H. p. C 8. Preach of Priſon and Eſcape may be Committed by the 4 Party 
Himſelf; Alſo an Eſcape by an Officer and a Private Perſon ; a 

| Reſcue by a Stranger. Ne 

H. p. C. 8. 1. Of Breach of Priſon and Eſcape by the r Party Himſelf. 

2 Inſt. 589. Preach of Priſon, for any Cauſe, as Treſpaſs, was Felony at the 


f. c 3% Common Law. But now Breaches of Priſon for Offenſes not Capital 
are not Felonies. For, „ 


By the 1 Ed. 2. None that Breaketh Priſon, ſhall have Judgment 
of Late and Member for Breaking of Priſon only, except the Cauſes, 
for which He was Taken and * Did Require ſuch Judg- 
ment, if He had been Convitted. [See 2 Inſt. 589.] 3 

5. F. C. ze.b. A Priſon within this Statute is the Stocks; The Priſon of a 
2 int. 389. Lord of a Franchiſe ; The Cuſtody of any that Lawfully Arreſts; 
H. P. C. 107. or the Houſe of a Conſtable, that Lawfully Arreſts, or other Perſon, 
11. F. C. 59% where Detained, as well as the Common Gaol. * But if the Priſon 
is Fired without the Privity of the Priſoner, He may Lawfully Break 

it, to Save Himſelf, If a Gaoler does Foluntarily Permit a Felon to 

Eſcape, it is F elony in the Gaoler, not in the Priſoner: If the Gaoler 

is Negligent, it-is Felony in the Priſoner, and a Miſdemeanor in the 

| Gaoler. If the Priſon is broke by Strangers without the Priſoner's 

* 2 Inſt. 339, Procurement, No Felony in the Priſoner. u To Go out of the Pri- 
I ſon, when the Doors are open, is not Felony, no more than when the 
H. P. C. 108. Gaoler Suffers the Priſoner to Go at large. For the Statute Re- 
quires, an Actual Breaking with Force and Violence, by the Priſoner 

Himſelf, or others thro His Procurement, or at leaſt with His Privity. 

If He was no way Concern'd.in the Breaking, and yet Eſcapes thro' 

the Breach, He can be Indicted only for the Eſcape. 'Tho' He Breaks 

the Priſon by opening a Paſlage to Eſcape, yet if He does not Eſcape, 

the mere Breaking does not amount to Felony. If One is Commit- 

4 5 59*- ted only for * Suſpicion of Felony, yet if the Felony is done, it is 
1 Inft. 16 f.. Felony to Break the Priſon ; otherwiſe if no Felony was done. But 
3 Inſt. 69,70, if the Offenſe, for which the Party was Committed, appears by 
* Matter of Record, as when a Perſon Preſent in Court is Committed, 
or the Party is taken by a Capzas, it is Felony to Break the Priſon, 

tho' the Party was innocent, or no Felony done. Whereas if the She- 

riff, &c. by the Authority which the Lat Gives Him, Arreſts an In- 

nocent Man, He may Reſcue Himſelf. So Note a Difference betwixt 

a Warrant of Record and a Warrant in Law. One muſt be Com- 

mitted By Lawful Mittimus, elſe the Breach of Priſon is no Felony. 

H. P. C. 109. Breach of Priſon turns into 1 e only, tho' the Priſoner was 
Committed for High Treaſon. For it is not made Treaſon by the 

2 Inſt. 590. 25 Ed. 3. chap. 2. ot by any ſubſequent Statute. 2 But if a Priſoner 
| 2 breaks a Priſon to let out Traytors, This is Treaſon; becauſe there 
Kely. 17- are no Acceſſories in High Treaſon, If one is Impriſon'd for * Petit 
* z Inſt. 590. ELarceny, or for Killing a Man ſe Defendendo, or By Misfortune, 
and Breaks the Priſon, It is not Felony. 5 | 

Thus Of Breach of Priſon by the Party Himſelf. 

„%% ET RENT LEO ; 


o 
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By Eſcape after an Arreſt Felony alſo may be Committed by the 
Party. If a Perſon Eſcapes b Before an Arreſt, He cannot be Puniſh'd vH. P. C. 111, 
as a Felon. But if Flight is found, He ſhall Forfcit His Goods. © Per- © 5 Inf 1 
ſons Preſent at the Committing of a Felony muſt uſe their Endea- 117, 138 
your to Apprehend the Offender; otherwiſe They are to be Fined H. P. C. 89 
and Impriſon'd. [See the 3 Fd. 1. chap. 9. 13 Ed. 1. chap. 1. Of 
Hue and Cry. And the 3 H. 7. chap. 1. In Caſe a Murderes E- 
ſcapes, infra.] 

By 9 Geo. 1. __ 28. It is Felony to oppoſe ſerving Proceſs in 

the Mint, or to abuſe any Perſon ſerving Proceſs, or to make reſcue, 
or conceal a Priſoner, Cc. And to join in any Tumult, or oppoſe the 
Execution of Proceſs there in a Diſguiſe, is Felony without Clergy. 

By 11 Geo. 1. chap. 22. It is Felony for Three or more, within 
the Bills of Mortality, where Perſons ſhall unlawfully aſlbciate, to 
ſhelter themſelves from Debt, of which complaint ſhall have been 
made by a Preſentment of the Grand Jury, to oppoſe ſerving Pro- 
ceſs and Aſſault the Perſon ſerving, whereby he ſhall receive bodi- 
ly Hurt; or for any Perſon to oppoſe an Officer of Juſtice, or to 
reſcue or conceal a Priſoner taken there.) 


2. By an 4 Officer, There may be a Felony by a Foluntary Eſcape. 48. P. C. 32. 
The Puniſhment for a Negligent Eſcape is a Fine, But for a Vo- = Ne 
luntary Eſcape The Officer is Eſtcemed to be Guilty of the ſame 
Crime, that the Perſon Permitted to Eſcape ſtood Committed for, 
whether for Treaſon or Felony, Eſcapes ſuffered by © Private Per- H. P. C. 112. 
ſons, who have Felons in their Cuſtody, are puniſhed (generally 
ſpeaking) as a ſuffered by Officers. [See Concerning the E- 
ſcape Of Felons, Meſtin. 1. chap. 3. 31 Ed. 3. chap. 14. 1 Rich. 3. 
chap. 3. 19 H. 7. chap. 10. and Of the Gaoler, Book 1. chap. 7.] 

3. Felony may be committed By a Stranger, when Publick Ju- 
ſtice is Hinder'd by a f Reſcue, or when a Stranger Takes one away * 5.P. C. 31. 
By Violence, that is Arreſted for Felony By lawful Authority. A 2 4 f. 555, 
Hindrance to Arreſt One that has Committed a Felony, is a Miſde- HPC. 116. 
meanor only. 8 But if the Party is Arreſted, and then Reſcued, If Kelx. 45, 7). 
the Arreſt was for Felony, The Reſcuer is a Felon; If for Trea- * 


ſon a Traytor, becauſe They are all Principals. If for Treſpaſs, 2 Inſt. 590. 


Cc. The Reſcuer is Fineable. Kely. 77. 
n There muſt be a Felony really done, and a Lawful Commit- » 2 Ind. 592. 
ment. | H. P. C. 116. 


2. 1 Private Felonies are Thoſe that are immediately Hurtful to i West; 

Particular Perſons; tho Theſe too arc againſt the King, His Crown 5 p. 86. 
and Dignity. Theſe Private Felonies, more immediately againſt the adds 
Inferior Members of the Commonwealth, arc ſuch as are Committed, 
1. Againſt the Life of a Subject. 2. Againſt his Body, without Ta- 
king away his Lite; 3. Againſt His Goods ; 4. Againſt his Habitation, 
and 5. There are ſome Private Felonies made Capital By Statutes, 
which more immcdiately do Concern the Subject. | 

1. Of Private Felonics which are againſt the Lzfe of the Subject. 

The Life of a Subject may be Deſtroy'd ſeveral Ways; as 1. By 
Murder, 2. By Manſlaughter, 3. By Chaucemedly. 4. By Neceſſity. 

Murder and Manſlaughter are properly Felonics ; but in all the 
Inſtances before mentioned One may be Arraigned for Felony and 
Murder. Sec of Chancemedley and of Killing By Neceſſity, infra.) | 

f 1. Mur i 
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*Inft.287.h. 1.* Murder (Murdrum, Sax. Mordrue) may be Committed up- 
HP.C.:8 9. on One's Self, or upon Another. | 


Dalt. ch. 145. 


B. 1. Murder of One's Self may be committed, when one Kills Him- 
i222 ſelf by Hanging, Poyſoning, Drowning, Stabbing, &c. with De- 


liberation and a Direct Purpoſe. In this Caſe one is Term'd F. 
de fe. But the Perſon that Commits this Felony, muſt be of the 
Age of Diſcretion and Compos Mentis. 'Therefore If an Infant under 
the Age of Fourteen Years, or a Lunatick During his Lunacy, or 
one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf, It 
is not Felony. If one, during the Time that he is No Compos 
Memtis, giveth himſelf a mortal Wound, whereof, when he reco- 
vereth his Memory, He dieth, he is not Felp de ſe; for at the 
' 3 Inſt. 54. Time of the Stroke he was not Compos Mentis. I In ſome Caſes he 
Dalt-ch-145- ho maliciouſly Attempts to kill another, and in Purſuance of 
1 8 ſuch an Attempt unwillingly kills Himſelf, is a Flo de ſe. As when 
One Haſtening to kill another, falleth upon his Weapon, which he 
held up in his own Defence. But as in other Felonics, Death muſt 
enſue within a Year and a Day after the Stroke. [Sce of the Coro- 
ner, Book 1. chap. 7. Of the Court of the Coroner, Book 4. chap. 1. 
and of Forfeiture, Book 4. chap. 5.] 
„ z. Inſt. 47. 2. Murder Committed upon m Another is when a Man of Sound 
H. P. C 43- Mind and Memory, and of the Age of Diſcretion unlawfully killeth 
8 Any Reaſonable Creature in Being, under the King's Peace, within 
my any County, with Malice Forethought, either Expreſs or Implied, 
ſo as the Party Wounded or Hurt dies of the Wound or Hurt within 
» 3 Iſt. 48. a Year and a Day. u The Killing may be by a Weapon, Poyſon, 
GE $3: Cruſhing, Bruiſing, Smothering, Suffocating, Strangling, Drowning, 
Buraing, Burying, Famiſhing, Throwing Down, Inciting a Dog, 
Bear, c. to Bite, or Hurt, whereby Death enſueth, and by laying a 
Sick Man in the Cold in the open Air, againſt his Will, by Reaſon 
whereof he Dieth. 
But To Explain this Definition of the Murder of Another. 
» 3Inft. 4,6, ® One under the e of Diſcretion, or One Non Compos Mentis 
Nr. c. 43, cannot be Guilty of the Murder of Another. But if it appears by 
44. © Circumſtances That the Infant did Hide the Body, Oc. it is Felony. 
[See Of Crimes and Offenſes, ſupra.] If one that is Drunk kills a 
Man, it is Murder. 8 | 
z laſt. 50, It muſt be a Killing of ſome P Reaſonable Creature, Man or Wo- 
= man, Subject or Alien; whether Attainted of Treaſon or Felony, 
A Premmunire, &c. or not, Chriſtian or Heathen. And the Reaſonable 
' Creature muſt be Born Alive. [See Book 1. chap. 1. Of Life, and 
Exod. xxi. G. 22, 23.] 
4 3Inft. 48, It muſt be within ſome 41 Connty. For if it is done out of the 
H. P. C. 54+ Realm, it cannot be determined By the Common Laco; but muſt be 
Heard and Determin'd Before the Lord High Conſtable, cc. [See Of 
the Court of the Conſtable and Marſhal, Of the 4dmiraliy-Court, and 
the Court By Commiſſion according to the 28 H. 8. ch. 15. Book 4. 
chap. 1. Sec the Statute 2 Ceo. 2. chap. 21. for Trial of Murders, 
where either the Stroke, or Death only, happens in England.] 
. a 
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k Majns eſt delidtum ſeifſum occidere, quam alium. 5 Inſt. 54. 
* Aalitia ſupflet ætatem. $.P. C. 16. b 
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It muſt be with Malice Foret houg ht. * Malice is a formed Deſign * 2 lt. 42. 
of Doing Miſchief to Another; ſo that Hatred and Malice Differ. . 
He that Doth a Cruel and. Voluntary Act, whereby Death Enſucth, 3 Cro. 131. 
Doth it of Malice Prepens d and Forcthought in the Eſteem of the 
Law, tho' He doth it of a Sudden. Therefore Malice is Expreſſed 
by the Party, or Implied by the Law. 1. * Expreſs Malice is when * 3 Inſt 51. 
the Killing is with Malice Prepens'd or Forethought ; with a Sedate H. P. C. 47, 
Mind and Formed Deſign To Wound, Poiſon, or To Do ſome Per-“ 
ſonal Injury to Him that is kill d, the Malice Continuing until the 
Mortal Wound or Hurt is Given. This Malice may be in the Prin- 
cipal that Doth the Act, or in the Principal Aiding and Abetting ; 
and in the Acceſſory Before the Fact. When a Perſon in Cold Blood, 
Maliciouſly, Unlawfully and Deliberately * Beats Another, or Doth H. P. C. 49, 
other Corporal Damage in ſuch a Manner, That He Afterwards Dicth = 
thereof, He is Guilty of Murder By Expreſs Malice, tho He did not 175 hog => 
Deſign to kill Him; But if He Beats Him only in ſuch a Manner tat 
It appears He only meant to Chaſtiſe Him, It is Manſlaughter only. 
If One Executes His Revenge upon a Sudden Provocation in ſuch a 
Cruel Manner, with a Dangerous Weapon, as ſhews a Malicious and 
Deliberate Intent 'To Do Miſchief, and Dcath enſues, It is Expreſs 
Malice from the Nature of the Fact, and Murder. u If Two or 3 Inft. 56. 
More come together to Do an Unlawful Act, as to Beat a Man, To aa. Wop 
Commit a Riot, To Rob a Park, (5c. and One of Them Kills a 25 ** 
Man, This is Murder in All of that Party that are Preſent, Aiding H. P. C. zi, 
or Aſſiſting, or that were Ready To Aid and Aſſiſt, tho but Lookers 25"; 
on. Otherwiſe of Them that Come By Chance. It is certain, That Ir 27. 
where The Principal Intent was to commit Another Felony, and a 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 
Guilty of Murder; for All will be ſaid to Intend the Murder. And 
ſuch Perſons are ſaid to be Preſent that are in the ſame Houſe, tho' in 
Another Room, or in the ſame Park, tho' at Half a Mile Diſtance, 
or Out of View. And fo it is when Death Happens, where ſeveral 
Perſons intend only a Breach of the Peace, and To Reſiſt All Oppo- 
ſers. * If A. upon a Quarrel with B. tells Him that He will not «yp C. 48 
Strike Him, but that He will Give Him a Pot of Ale to Strike Him, 
and thereupon B. Strikes, and 4. Kills Him, He.is Guilty of Murder ; 
for this was only To Cover His Miſchievous Intention. Y If upon a » Kely. 55, 
Sudden Quarrel One being provoked by Bare Words or Geſtures makes 36. 61, 55, 
a Puſh at Another with a Sword, before the Other's Sword is Drawn, 81. 
and thereupon a Fight enſues, and He who made the Aſſault kills 
the other, He is Guilty of Murder; becauſe He ſhew'd at firſt, that He 
intended to kill Him. But if he had made no Paſs at Him, till His 
Sword was Drawn, and till He was upon His Guard, and then Fights 
with Him and kills Him, He is Guilty of Manſlaughter only, 
* Sometimes the Malice intended to one, makes the Accidental :; Inf. 5r. 
Death of Another to be Murder, As 4. Having Malice to B. ſtrikes 9 Rep. 81. 
at Him and miſſeth Him, and kills C. This is Murder in 4. If one =P. 
lays Poiſon to kill B. and C. takes it and Dies, This is Murder in 
him that laid the Poiſon. If one Reſolves to kill the next Man He 
meets, and does kill Him, It is Murder, tho He knew Him not; for 

L 2 | It 
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* Incriminalibus ſiqficit generalis malitia intentionis cum fatto paris gradus. 
Bacon 65. | | 
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N. P. C. 3), 
48, 49. 


vH. P. C. 57. 
Kely. 111. 
113,115,116. 


<3Inft. 51, 52. 
9 Rep. 67. 
Kely. 60, 
128, 130, 
135, 137» 

à 3 Inſt. 52. 
4 Rep 40, 41. 
9 Rep. 66, 68. 
Kely. 66. 
contr. 
115,116. 


H. P. C. 45.46. 


2 Cro. 279, 
280. 
3 Cro. 183, 


537 


e 3 Inſt. 52. 
Rep. 67, 68. 
Dalt. ch. 145. 


p. 344. 
H P. C. 46. 


It is Malice Againſt all Mankind. In the Caſe of * Dwelling, It is 
Agreed, that where Two Perſons meet and Fight in Cold Blood up- 
on a Precedent Quarrel, or at ſuch a Day after the Quarrel, in 
which it may be preſum'd the Blood was Cool'd, and One killeth 
the Other, He is Guilty of Murder; tho' He hath often declin'd to 
meet Him. In like Manner If A. Challenges B. and B. Refuſes to 


meet Him, but Tells 4. That He ſhall go the next Day to ſuch a 


Town about Buſineſs, and then 4. meets B. on the Road the next 
Day, and Aſſaults Him, whereupon They Fight, and P. kills 4. He 
is Guilty of Manſlaughter only. If 4. Challenges B. and B. Refuſes 
to meet him, but tells Him that He always wears a Sword, and 
ſhall be always Ready to Defend Himſelf, and then 4. meets Him 
and Attacks Him, and A. is kill'd; B. is not Guilty of Murder, nor 
of Manſlaughter, if the Killing was Neceſſary in His own Defence. 
In Duelling, not only the Principal who actually kills the Other, but 
alſo the Seconds are Guilty of Murder, whether 'They Fought or not. 
And the Seconds of the Perſon kill'd are Equally Guilty, by Reaſon 
of the Encouragement which They Gave Their Principals, by Join- 
ing with them. H. P. C. 51, contr. [See of 4frays, infra, and the 
9 Ann. chap. 14. where Any Perſon Aſſaults and Challenges An- 
other to Fight for Money won at Play, &c.] Theſe are Inſtances of 
Expreſs Malice, 5 becauſe the Acts are Cruel, or Unlawful, Delibe- 
rate, in Purſuance of the Unlawful Act and Immediate Hurt of An- 
other, or By Neceſſary Conſequence. 2. But There is alſo a Malice 
Implied by the Law, where it is not Expreſs'd in the Nature of the 
Act. This may be in Three Caſes. In Reſpett of the © Manner of 
Killing; As By Poiſoning [See 1 Ed. 6. chap. 12.] or when One Kil- 
leth Another without any Provocation, or upon a Slight Provocation. 
No Affront by bare Words or Geſtures is ſufficient Provocation. [ Sec 
Of Manſlanghter, poſt d In W of the Perſon Killed; as if a 
Conſtable or Watchman is kill'd doing His Duty, or Any Other that 
comes in Aid of the King's Officer, while He is Exccuting His Office, 
tho the Killer knew Them not to be ſuch Perſons, yet It is Murder. 
Others contend, that He ought to have Notice from 'Them, that 
They come to keep the Peace, (5c. If a Bailiff is Executing a Law- 
ful Warrant, and is kill'd, Here Malice wil] be Implied, tho' the 
Bailiff Arreſts one on a Sunday, [See 29 Car. 2. chap. 7.] or tho He 
ſhews not His Warrant, where It may be Demanded, and tho' the 
Proceſs is Erroneous. But if the Bailiff do that which is Unwar- 
rantable, (as if He Breaks Open an Houſe to Arreſt in Civil Caſes. 
either by Night or Day) and is Slain, Malice ſhall not be Implied 
to make it Murder. So It is where the Bailiff, &c. hath no Autho- 
rity at all. [See Of Bailiffs, Book 1. chap. 9.) © In Reſpctt of the 
Perſon Killing, as If One Aſſaults Another to Rob Him, and in Re- 
ſiſtance kills Him; If a Priſoner By Dureſs of the Gaoler comes to 
an Untimely End; If One is Executed By Command of a Judge 


who Hath no Juriſdiction in the Cauſe ; If Execution is not By a 


Lawful Officer; or if the Sheriff, &c. when He ought to Hang the 


Party Attainted, does Burn or Behead Him; or if an Officer Autho- 


rized to Whip, c. does it with ſuch Rigour, that by Means thereof 
the Offender Dieth, &c. In All Theſe Caſes the Law doth Imply 
Malice. [See the Statute of Habbiug, 1 Jac. 1. chap. 8. poſt. In 
Manſlaughter.\ 

6 Laſtly, 


— 
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Laftly, It is ſaid in the Definition of Murder, That the Dying 
muſt be within a f rar and a Day after the Stroke, Wound, (5c. z iat. 5;. 
For If One that is Wounded, Poiſon'd, c. dies after That Time, 5 Rep. 1. 
The Law Preſumes He Died a Natural Death. So It is in Caſe of a H'. © 55: 
Felo de ſe. 'The whole Day, on which the Hurt was Done, ſhall be 
Reckon'd the Firſt. ® It is no Excuſe, where another is wounded, s Kely. 26. 
If the Party Dies thro' his own Negligence or Diſorderly Living ; 
for the Wounds were the Principal Cauſe of the Death which 


enſued, 


By the 3 H. 7. chap. 1. When one is ſlain in the Day-Time, and 
the Murderer Eſcapes untaken, The Townſhip that ſuffers it, ſhall 
be amerced, And the Coroner ſhall Enquire thereof upon the View 
of the Dead Body. 


The Town ſhall be amerced, If any Man kills another in his 
own h Defence, and Eſcapes. 2 laſt. 315. 
i If a Murder is committed in the Day-Time (not in the Night) # 3 lnſt. 53. 
in a Town not Incloſed, and the Murderer Eſcapes, The Town— 1 7. 
ſhip ſhall be amerced. But if it is Incloſed, whether the Murder 
is Committed by Night or Day, The 'Townſhip ſhall be amerced, 
if the Offender Eſcapes. For the Gates ought to be ſhut from Sun- 
ſet till Sun-rifing. [See the 13 Ed. 1. chap. 1. and of Hue and Cry 
under Robbery, poſt.] | 
[See the 22 Fac. 1. chap. 27. An Act to prevent the Murdering of 
Baſtard Children; and Note, That when the Birth of the Child is 
Conccaled, It ſhall be taken to be Born alive; And If it is Dead, it 
ſhall be ſuppoſed, upon Account of the Concealment, That the 
Mother murdered it, unleſs ſhe proves that it was Still-born. 
The Intent of the Mother, to Conceal the Child, makes it to be 
Thought Murder, tho in Truth the Child was Born Dead.] 
2, Of Manſlaughter. | 
k Manſlaughter is the Killing of another without Malice in a *:1nft.217.b, 
Preſent Heat on a Sudden Ouarrel, upon a Fuft Provocation, or in 3 P* 55 
the Commiſſion of a Voluntary and Unlawful Act, without any De- 
- liberate Intention of doing Miſchief. There is no Difference betwixt 
Murder and Manſlaughter, but That Murder is upon Malice Fore- 
thought, Expreſs or Implied; and Manſlaughter upon a Sudden Oc- 
caſion, or without an Ill Intent. Therefore in Manſlaughter there 
can be no Acceſſories before the Fact. | NT 
It muſt be upon a ! Sudden Ferrer, where the Party Guilty did 12 25. 
not appear to be Maſter of His 'Temper, by talking calmly upon the 1 14, 53% 
Quarrel, or afterwards upon other Diſcourſe, whereby the Heat of the 2 Cro. 296. 
Blood might be preſum'd to be Cool'd. Therefore where Two meet 
together, and ſtriving for the Wall, one kills the Other, This is Man- 
flaughter. ® And fo it is if they had 5 * a Sudden Occaſion gone " 3 Iaſt. 51, 
into the Field and fought, and the one had kill d the other. For all f, p. 4 
is one continued Act of Paſſion upon the firſt Sudden Occaſion. If ;;. © ©? 
Two fall out on a Sudden and Fight, and one Breaks his Sword, and On Md 
Z 2 2 6 


k Delinquens per iram provecatus, puniri debet mitius. 2 Inſt, 55, 
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a Stranger ſtanding by Lends him another, and he kills therewith, 
Manſlaughter in Both. 

Or it muſt be upon a 7uſt Provocation. But when it appears that 

One Hath kill'd another, It ſhall be intended at firſt that he did it 

„ Kely. 27. u Maliciouſly, unleſs he can prove that he did it upon a Juſt Provo- 

e Kely. 130, cation. “ No Breach of a Man's Word, or Treſpaſs either on Lands 

1311324134: or Goods, no Affront by Words or Geſtures will Excuſe the Killing of 

another, from the Guilt of Murder, or be thought a Juſt Provoca- 

rKely.55,60. tion. P But if upon ill Words (as Giving the Lie, calling another 

Son of a Whore, (5c.) Both the Parties ſuddenly Fight, and one kills 

the other, 'This is but Manſlaughter. For it is a Combat betwixt 

Two upon a Sudden Heat. Juſt Provocations may be in the follow- 

4 Kely. 135- ing Manner. 4 As if one upon Angry Words ſhall Aſſault another, 

either By pulling Him by the Noſe, or Filliping upon his Forehead, 

c. and he that is ſo Aſſaulted ſhall Draw his Sword, and imme- 

diately kill the other, This is only Manſlaughter. For the Peace 

was broke by the Perſon Kill'd, and an Indignity was offered to the 

Slayer, ſo that he might Reaſonably apprehend that There might 

r Plowd 101. be ſome further Deſign upon him. F If a Man's Friend is aſſaulted 

not by another, or engaged in a Quarrel that comes to Blows, and one 

61, A 156, in the Vindication of his Friend ſhall on a Sudden take up a miſchie- 

137. vous Inſtrument, and kill the Enemy of his Friend, That is but 

Manſlaughter. So it is if a Man ſees another injuriouſly Reſtrain'd 

of his Liberty by Pretended Preſs-Maſters, Gc. and out of Compaſ- 

ſion comes to his Reſcue, and kills any of thoſe that ſo Injuriouſly 

Reſtrained him, That is Manſlaughter. [O. If the Party injured 

ſubmitted, and there was no Affray.] Again, when a Man is taken 

c x Ventr. in f Adultery with another's Wife, and the Husband preſently kills 

158. the Adulterer, This is a Juſt Provocation, and makes it Manflaugh- 

__ ter. 1 here was the Higheſt Invaſion of Property. [ See Lev. xx. 

Kely. 137» O. 10. 

* 31nft. 56, The Unlawful Act muſt be without Deliberation, and without 

H.P.C.51,57- Intention of Doing a Perſonal Hurt, to make it Manſlaughter. For 

9 If the Unlawful Act is Deliberate, and tends to the Perſonal Hurt 

. of any immediately, or by way of Neceſſary Conſequence, and 

H. P. C. 32, Death enſues, it is Murder as before obſerved. u So that any Un- 

44- lawful Act without an Ill Intent, is Manſlaughter; with an ill Intent, 

* H.P.C-32, Murder. * As when two Play at Foils, and one kills the other, it 

ons is Manſlaughter only. For tho' the A& was Unlawful, yet there 

z Inft. 56, was no Deliberate Intention of Doing a Perſonal Hurt. Y If Two 

160 |, Maſters of Defence, without the King's Command, play at Hand- 

e Sword, (Fc. and one Hurts the other ſo that He dies within a Year 

53323. and a Day, it is only Manſlaughter, It is not Felony, if it is by the 

King's Command, (u.) For that in Friendly Manner they Play by 

Conſent, and for Sport to Try their Manhood, or That They may be 

able to do the King a Service in that Kind, as Occaſion ſhall be of- 

fered. So if Death Happens by Playing at Foot-ball, by Wreſtling 

and ſuch like Sports, which are attended with no apparent Danger 

* 3Inft.57- of Life, and are uſed only for Sport or Exerciſe, 2 If one Killeth 

. F. C. 445. another by Throwing a Stone over a Wall, in a Place where Men often 

Reſort, or by throwing a Stone wantonly at another in Play, and By 

doing ſuch Idle Action as cannot but Endanger the Bodily Hurt of 

ſome one or other, It is Murder, If done with an Evil Intention to 


4 Hurt; 


”% 
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Hurt; If without ſuch Intention, It is Manſlaughter. The Intention 

of Evil, tho not againſt a Particular Perſon, makes Malice Implied. 

e Certainly If a Man knoweth that People are paſſing By in the » 3 Int 
Streets (as in London, where there is a Continual Concourſe of Peo- HP: +. 
ple paſſing up and down) and Throws Rubbiſh, a Piece of Timber 
or Great Stones from a Houſe, and Killeth another, It is Murder, 

tho' He calls out to the People To Stand aſide, becauſe in Common 
Preſumption his Intention was to do Miſchief, when he caſts a Thin 

down amongſt a Multitude of People. Otherwiſe if he had call'd out 

in a Country Town, where there is no ſuch Frequency of Paſſengers. 

b If one by Shooting at Wild-Fowl, Hare, Oc. kills a Man By Ac- 3 luft. 56. 
cident, If he is not qualified to keep a Gun, It is Manſlaughter. 

But if he was Qualified to keep a Gun, and the At was Lawful, 

It is Chancemedley only. But tho' Qualified, If he Shoots at a 

Cock or Hen, or any Tame Fowl of Another Man's, and he kills 

a Stander-by, It is Murder, for the Act is Unlawful. © So if one, z Inſt. 3% 
meaning to Steal a Deer in the Park of another, accidentally Killeth contra. 
a Boy that is Hid in a Buſh, This is Murder. But Oyere, becauſe Keiy. 11 
the Unlawful Act doth not Tend immediately or by Neceſſary Con- 

ſequence to the Hurt of another, 

If a Phyſician gives one ſuch Phyſick, that the Patient dies of it 44 Inſt. 2 
in the Operation, It is not Homicide, if there was no Felonious In- S. P. C. 16.v. 
tent, But if one that is not of the Faculty of Phyſicians takes upon 
Him the Cure of a Man, and he dicth of the Potion, (5c. It is ſaid 
to be Homicide and Felony. | 

But there is a Manſlaughter, which is puniſhable as Murder. For, 


By the 1 Jac. 1. chap. 8. Then one Thrufts or Stabs Another, not 
having Then a Weapon Drawn, or Then Striking firſt, ſo that He 
dies thereof within Six Months after ; altho' It were not of Malice 
or Forethought, He ſhall not Enjoy the Benefit of his Clergy. 

This Act ſhall not Extend to Charge any with Thruſting or Stab- 
bing, when it is done only Se Defendendo, By Misfortune, or in keep- 
ing Peace, or in Chaſtifing a Child, or Servant, with no Intent or 
Purpoſe to commit Manſlaughter. 


Obſerve upon this Statute, That where a Perſon who kills ano- 
ther, was at any 'Time ſtruck by the other in the Quarrel, or where 
He had a Weapon drawn at any Time in the Quarrel, before the 
'Thruſt, or Stab or Mortal Wound was given, 'The Slayer is out of 
the Statute, tho' he gave the firſt Blow. For the Words That Hath 
not THEN firſt flricken, or That Hath not THEN any Ihea- « ; Lev.:;;. 
pon Draten, ſhall be conſtrued to be the Stroke given by the Party 266. 
Slain, at any Time of the Quarrel, and not to any Stroke juſt be- 
fore the Thruſt or Stab; and fo Then ſhall be Conſtrued to a Wea- 
on Drawn at any Time during the Quarrel. | 
The Statute Extends to him only that f Actually gave the Stroke, H P. C 55. 
or that Stabb'd the other; ànd not to Thoſe that were Aiding and 
Abetting in the Fact. For they ſhall be allowed Clergy. So that 
If it cannot be proved, by whom the Stroke was Given, The Caſe 
is out of the Statute, 
8 A Killing with a Hammer, exc. cannot come under the Words s Jon: 4: -. 
thruſt or Stab. h But if the Party Slain had Diſcharged a Fn Or ol bs 
| | | threw 
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threw a Pot, Bottle, (5c. at the Party that Stabb'd, It is within the 
Equity of the Words, Having then a Weapon Drawn. For Penal 
Statutes ſhall be conſtrued favourably for the Subject. For this Rea- 
ſon, if one had Drawn out a Piſtol only, and level'd it at the Party, 
without Diſcharging it; or held up a Pot, Bottle, Oc. Threatning 
only to 'Throw it; This ſeems to be a Weapor Drawn. [But 

Here. 

H. p. c. Pi +300 is Ouſted of Clergy by this Statute, muſt be ſpecially 

Ho: indicted purſuant to it; and yet the Jury may find Manſlaughter Ge- 
nerally. For the Statute makes no New Offenſe, but only takes 
away the Benefit of the Clergy, which was allowed at Common 

* Kely. 55- Law. k For the Statute is but a Declaration of the Common Law, 
and made to prevent the Compaſſion of Juries, who oftentimes 
were apt to believe, 'That to be a Provocation to Extenuate a 
Murder, which in Law was not. | 

Thus of Murder and Manſlaughter, which are Foluntary Homi- 

cides. 

Involuntary Homicide is either By Chancemedley, or thro' Neceſ- 


2 Inſt. 149. ſity. I But theſe are not properly Felonies, becauſe not accom- 
2 panied with a Felonious Intent. 


w 3Inft. 36, 3. ® Chancemedley (Chance-Meſle) is where a Man is doing a Law- 
Lc n AUR without Intent of Hurt to another, and the Death of ſome 
Dalt. 2 Perſon doth By Chance Enſue. Manſlaughter is called Chancemed- 
p- 351, 352. ley; but then it ſignifies the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſle, Medle or Melle is Brawling. 
But Chancemedley in Common Speech is where Death happens, when 
one is Doing a Lawful Act, and without an ill Intent. So then while 
one is uſing a Lawful Diverſion, as by Shooting at Rovers or at 
Wild-Fowl, Gc. or when one is Hewing a Tree, Gc. and the Head 
of the Hatchet flics off, and a Stander-by is accidentally Kill'd, 'This 
is Chancemedley. Alſo if one is doing a Lawful Thing that may breed 
Danger, and gives Warning (as where a Workman flings Down 
Timber or Rubbiſh from a Houſe, and Gives Warning to all Perſons 
To take Care and ſtand aſide) and yet kills one that Happens to be 


2 ; lo 57- Underneath, it is Chancemedley. ® Otherwiſe in Populous Cities, 
Kely. 4 where People are continually paſſing Up and Down. See Of Man- 


oH. P. C. 38, laughter, ſupra.) * If a Man whips his Horſe in the Street to make 
59• him Gallop, and the Horſe runs over a Child and kills it, it is Man- 
ſlaughter: But if another had whipp'd the Horſe, it would be Man- 
H. P. C. 31. {laughter in Him and Chancemedley in the Rider. » If a School- 
Dalt. ch. 148. aſter in Correcting his Scholar, or a Father his Son, or a Maſter 
p. 55 His Servant, or an Officer in Whipping a Criminal, in a Reaſonable 
Manner, Happens to Occaſion his Death, It is Chancemedley and 
Miſadventure. But if they Exceed the Bounds of Moderation, 
H. P. C. 26. They are guilty of Manſlaughter. 4 And if they Correct with an Im- 
Kely.65,133 proper Inſtrument for Correction, as with a Sword, an Iron Bar, or 
kick the Scholar to the Ground, and then Stamp on him, and Kill, 
it is Murder; becauſe of the Cruelty and Barbarity of the Action. 
[See Exod. xx. v. 20, 21. Numb. xxxv. v. 15. Deut. xix. c. 5, 6. and 
10. Joſh. xx. v. 30.] A 
In Chancemedley the Offender Forfeits his Goods, but hath a 
Pardon of Courſe. [See poſtea.] 


4 Note, 
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Note, That There is a Death Per Infortunium, without the Fault 
or Procurement of Another, t Occalion'd by ſome Animal or elſe by Syst 57,58 
a Thing without Life; as where One is kill'd by a Fall from a Horſe, ©0355 
Mow or Rick of Corn, Hay, Cart, (5c. which tho' It is not properly 
Homicide, or the Killing of a Man By a Man, nor Puniſhable as a 
Crime, Yet the Law Takes Notice of it, and makes that Thing that 
Occaſion'd the Death, to be Forfeited to the King as a Deodarnd. 
[See Of Deodands Under the Title Of Franchiſes and Liberties, 
Book 2. chap. 2. Ante.) © But if a Man is flain in ſuch Manner by © Dalt. ch. 
the wilful Default of Another, It is Felony. | 149. P. 353. 
4. The Life of a Man may by Taken away upon a Neceſjiry. 
This Neceſſity makes it Excuſable or Fuſtifiable Homicide. 
1. Excuſable Homicide is Se Defendendo, or where One has no 
other Poſſible Means of Preſerving His Own Life, than By Killing 
the Perſon who Reduc'd Him to ſuch a Neceſſity: It is ſaid 'That 
It muſt be a Killing upon an [zeoitable Neceſſity ; but Neceſſity al- 
ways implies the Act to be incvitable, or that It could not be other- 
wiſe. The Party Aſſaulted is not to be Excuſed, unleſs He gives *31o8.55,56. 
back to the Wall, Hedge, River, &c. beyond which He cannot go, B. Y 54a. 
before He kills the other. But if the Aſſault is fo Fierce, and in 5 
ſuch a Place, that Giving Back would Endanger His Life, He need Kely. 128. 
not Go back. Certainly this muſt be a Killing Se Defeudendo or 
in His own Defence. And tho' one Retreats from an Aſſault to the 
Wall, Gc. and gives the other Divers Wounds in His Retreat, yet 
if He gives Him no Mortal Wound 'till He Gets thither, He is 
Guilty of Excuſable Homicide and Se Defendendo only. But if 
the Mortal Wound was firſt given, then Manſlaughter. If One Af 
ſaults Another to kill Him upon Malice prepenſed, and then flies to 
the Wall, Gc. and there In His own Defence kills Him, it is Murder. 
For He was the Original Cauſe of the Killing. But If there is Ma- 
| lice betwixt 4. and B. and 4. ſtrikes firſt, and B. Retreats to the 
Wall, and there in His own Defence kills 4. This is Se Defendendo 
notwithſtanding there was Malice Between Them. 
Af a Priſoner Aſſaults a Gaoler, or One Aſſaults an Officer of Ju- * Inſt. 56. 
ſtice that Hath a Lawful Warrant, They are not Bound to Give 4545 fs 
Back before They kill in their own Defence. So it is where a Thief Dalt. ch.1 50. 
offers to Rob or Murder Another either Abroad or in His Houſe. f 353. 
And ſo It is Declared by the 24 H. 8. chap. 5. [See Infra.) CO Wyn 
x A Man in Fight falleth to the Ground, There His Flying to = 1nd. 140. 
to the Wall, &c. is not Neceſſary. 2 Cro. 367. 
A Man cannot draw a Weapon in His Defence in a Church 
or Church- yard. [Sce the 5 & 6 Ed. 6. chap. 4. ] or in view of the 
King's Courts of Juſtice, or in Any of the King's Palaces. 
Upon an Indictment for Murder One cannot ſet forth His Caſe in ? 2 Ink. 316, 
a Special Plea ; but muſt Plead Not Guilty, and Give the Special 5. P. C. 28 
Matter in Evidence. And tho' the Verdict is Chancemedley or Sc 
Defendendo, He ſhall Forfeit All His Goods and Chattels. But He 
ſhall have a Writ of Reſtitutiov, and a Pardon of Courſe, This 
For- 


1 Duod quis ob tutelam corporis. ſui fecerit, jure id fecifſe videtur. 1 Inſt. 162. a. 
2 Inſt. 384, 590. 3 Inſt. 56. NN 
Vim vi repellere licet, modo fiat cum moderamine inculpatæ tutelæ. 2 Inſt. 162. a. 
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Forfeiture is made, That Men may be Wary and Careful, How They 
Take away the Life of Any Man. The Pardon was Obtained former- 
ly by Certiorari out of Chancery to Remove the Record, which be- 
ing certified, The Lord Chancellor iſſued forth a Pardon: But now 
It is Done By Certificate of the Judge or Juſtices, &c. rb 
* 2Inft, 316. There can be no 2 Acceſſories Before or After the Fact it Ex- 
3 Inſt. 36. cuſable Homicide; 


By the 24 HH. 8. chap. 5. If One is Indicted or Appeal d for the 
Teath of Another Attempting to Murder Him, or Rob Him on the 
Highway, or in His Houſe, (and ſo Found By Ferditt) He ſhall 
Forfeit no Landi or Goods for the ſame; but ſhall be Acquitted and 


Diſcharged thereof: [ Sce of Forfeiture, Book 4. chap. 5. See the 
6 Ed. 1. chap 9.] ws 


So then Se Defendendo is an Excuſable Homicide: And Thus It 
may be ſaid of Chancemealey. | See Of Bail, Book 4. chap. 5.] 

« 11nſt.128.b. 2, * Jaſtifiable Homicide muſt be alſo upon a Neceſſity. "This is 
3 Loft. u, either of a Publick or Private Nature. 1. Publicł, occaſion'd either 
18 By the Due Execution of Publick Juſtice or the Advancement of it. 
10 Rep. 76. By the Due Execution of Juſtice, when Judgment of Death is Given 
poo th By One that Hath Juriſdiction in the Cauſe, and when Judgment is 
Dal. ch.150. Executed By a Lawful Officer, and the Execution is Purſuant to the 
p. 354 355 Judgment. But if the Judgment is only Erroneous (as Death in 
Treſpaſs By Juſtices of the Peace, Oc.) The Officer is not Guilty of 
Felony, tho the Judge is Guilty. In Advancement of Juſtice, either 
in Relation to Cimiual or Civil Cauſes, Criminal, as when a She- 
rift or Bailiff, Having a Lawful Warrant, Arreſts a Perſon that Hath 
Actually Committed a Felony, or that is Indicted of Felony, tho' no 
Felony Done, or the Party is Innocent, and He will not Obey ; or 
when He will not Suffer Himſelf to be Arreſted, but Defends Him- 
ſelf; or when One Either with or without Warrant, Purſues a Felon 
upon Hue and Cry that flies for it, or One that is Indicted of Felony ; 
See of a Warrant in Law, &c. Book 4. chap. 5. ] Or if a Priſoner Aſ- 
aults Thoſe that Conduct Him to Gaol, or His Gaoler while He is 
Endeavouring to Eſcape; If 'Thoſe who are Engaged in a Riot, [Sce 
1 Georg. 1. ch. 5.0. 3.] or Forcible Entry or Detainer, ſtand in Oppo- 
ſition to a Juſtice's Command or Lawful Warrant; If Any are doing 
Treſpaſs in a Foreſt, Chaſe, Park, or in Any Encloſed Ground where 
Deer are kept, and will not Render Themſelves to the Keepers, but 
Fly or Defend Tnemſelves ; [See the 3 & 4 V. G M. chap. 10. and 
46 5 V. & M. chap. 23. For Preſervation of the Game.] In 41 
Theſe Caſes a Killing may be Juſtified. [See Of Murder, Ante.) Ci- 
v z Inſt. 56, oz], d As a Sheriff, Oc. may kill a Man that Reſiſts an Arreſt, (O.) 
H. . c 37 But He cannot kill One that flies from the Execution of a Civil Pro- 
Dalt. ch. I 50. ceſs, So it is, If the Sheriff, Gc. Endeavours to Retake One that 
p. 355- Hath been Arreſted, and Hath made His Eſcape, and doth Reſiſt Him. 
But no Private Perſon hath this Authority upon an Arreſt in a Civil 
Matter, as He Hath upon an Arrcſt for Felony. Neither Hath the 

Sheriff, &c. this Authority either in Criminal or Civil Caſes but u 
H. P. c. 38. on a © Neceſſity as aforeſaid; as when an Offender cannot be Taken 
Dalt.ck.159. without Killing Him, Cc. If He might be taken without Killing 

Kal 23. Him, It will be eſtcem'd Murder. 2. Private, occaſion'd in Defence 
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of One's Perſon, Houſe or Coode. 4 As when a Woman kills One H. P. C. 30. 
that Attempts to Raviſh Her, or when one kills another that At- * 
tempts to Murder him, Rob him, Abroad, or in his Houſe. [S ce 
24 H. 8. chap. 5. Ante.] When one in Danger of Drowning, Thruſts 
another from a Plank, Gc. whereby He is Drowned; When the 
Owner of a Houſe, His Servants or Lodgers, Kill one that Endca- 
vours to Rob or Burn the Houſe, or to Commit any other Felony, 
© But if the Aſſault in the Houſe were in the Day-Time, not to Rob H. P. c. 40, 
me, but to beat me, (5c. It would be a Killing S Defenderdo. If Die cn. ba 
One comes into my Houſe claiming a Title, or breaks open my p. 357, 358. 
Windows to Arreſt me, or doth any private Treſpaſ; to my Goods, 
and I Kill him, It is Manſlaughter at leaſt. In Defenſe of the Poſ- 
ſeſſion of my Goods, I may Juſtify to beat Him that will wrong- 
fully take Them from me; but I cannot Juſtify the Killing of him, 
except He is a Thief. If one Enters Wrongfully and Forcibly into 
the Houſe of another, and the Owner Endeavours to Fire the 
Houſe, and the Wrong-doer kills Him, it is alſo Manſlaughter. [Sce © 
1 Fac. 1. chap. 1.] | | R 
f Upon the Special Matter Found, The Party is to be Diſmiſs d * IInſt. 283. 
without any Forfeiture or Pardon Purchaſed. ; Inſt — 
Theſe are the Flonies (at leaſt Suppoſed Felonies at firſt) com- fl. P. C. 38. 
mitted againſt the Life of the Subject. 1 4 80 


2. Private Felonies may be againſt the Body of the Subject, with- 
out Taking away his Lite; and may be Committed By 1. Buggery, 
2. Rape, 3. Forcible Marriage or Defilement of Women, 4. Ph 
gamy, 5. Mayhem. | * 

1. 8 Buggery or Sodom is the Carnal Knowledge of the Body of! 3 Inſt. 58, 
Man or Woman or of Beaſts againſt the Order of Nature. It may 3 
be committed by Man with Man or Woman, or by Man or Woman 37. ee 
with a Beaſt. Some kind of Penetration, and alſo of Emiſſion, muſt rr 
be proved. [See Exod. xxii. v. 19. Levit. xviii. 0. 22, 2 „ 3 
Boy or Girl thus Abuſed are within the Age of Diſcretion, It is no 
Felony in them, but in the Agent only. Otherwiſe it is Felony in 
Both Agent and Patient. Not only he that doth the Act is a Princi- 
pal, but They that are Preſent, Aiding and Abbetting the Miſdoer, 


are alſo Principals. This is Felony by the Antient Common Law. 


p. 382. contr. 


By the 25 H.8. chap. 6. Buggery is made Felony without Clerz 3. 
[See 5 Eliz. chap. 17.] 


The Words of the Statute are, If any Perſon ſhall Commit, (5c. 
which extends to a Woman as well as a Man. 

2. h Rape (Raptus) is the Carnal Knowledge of the Body of a Inf. 123 b. 
Woman by Force, and againſt her Will. There muſt be Penctration fg. 180. 
and Emiſſion, otherwiſe an Aſſault only. Emiſſion may be Evidence ; Inſt. 59, 60. 
of Penetration, tho not full Evidence. This is alſo Felony by the 22 Rep 37- 
Common Law. [Sce Deut. xxii. . 25. ] It is no Fxcuſe that the + 
Woman conſented after the Fact, or before the Fact, if it was for Dalt. ch. 160. 
fear of Death or Impriſonment ; or that ſhe was a Common Strum- P. 392. 


Aa a pet; 


— 
—— 


— „ 
” 


s Agentes et conſentientes pari pena plectentur. 3 Inſt. 59. 5 Rep. 89. 
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pet; or that ſhe Conceived. [ Ox: and See F. P. C. 24. Finch ꝛ04.] 
But it is a Strong Preſumption Againſt the Woman, That She made 
no Complaint in a Reaſonable Time after the Injury, 
Aiders and Abetters may be Indicted as principal Felons, whether 
Men or Women, | 1 5 
The Word Rapuit ſigniſies as much as Carnaliter Cognovit, and 
is neceſſary in the Indictment. 1 71 


Vu the 18 Eliz. chap. 7. Ir is Feloty without Clergy to commit a 
Rape, And whoſoever ſhall Carnally Know and Abuſe any Woman- 
Child under the Age of Ten Years, ſhall Suffer as a Filou without 
Clergy. {See Weft. 1. or the 3 Ed. 1. chap. 13. Weſt. 2. or the 

13 Ed. 1. chap. 34. and 2 Toft. 180, 453. 


It is not material Whether ſuch Child Conſented or was Forced. 


2 Yet it muſt be Proved that the Offender | Entred her Body. 


p. 393. pO” Forcible Marriage or Defilement of a Woman of Eſtate is Fe- 
lony. For, | 


By the 3 H. 7. chap. 2. F any Perſon ſhall take away any I/ o- 
man Having Lands or Goods, or That is Heir Apparent to Her An- 
ceſtor, Againſt Her Will, and Marry or Defile her; The Takers, 

rocurers, Abetters and Receivers of the ſame Woman ſo Taken 
Azainſt Her Will, and K _— the ſame, ſhall be Deem'd Princi- 
pal Felons. Provided That This Att Extend not to any Perſon 
Taking Any Woman, Claiming Her only as his Ward or Bond- 
Woman. [See the 39 Elia. chop. 9. infra.] 


3 The Woman muſt have Lands or Goods or be Heir Apparent. 
wo is, She muſt be taken away againſt Her Will, and She muſt be martied 


12 Rep. 20, to the Miſdoer, or to ſome other by his Conſent, or Defiled, as ap- 


Uh. 182. Pears by the Preamble of the Statute, to which the Enacting Clauſt 


3 Cro. 482, does Refer by the Words, So againſt Her Will. If theſe do not 
484,488,492- Concur, it is no Felony within this Statute ; but the Miſdoer muſt 
be otherwiſe Puniſhed. 
If the Taking is unlawful and againſt the Will of the Woman, al- 
tho' the Marriage was with her Will, it is Felony within the Statute. 
Thoſe that after the Fact receive the Offender, and not the Wo- 
man, are not Principals within this Statute, but Acceſſories accord- 
ing to the Rules of Law. 
Privies to the Marriage, and not Parties to the Force, are not 
within the Statute. 
I 'The Indictment ought to Alledge, that the taking was for Luere. 
See the 43 Eliz. chaps. 13. © 


By the 39 Eliz. chap. 9. All Perſons, who ſhall be Principals, 
Procurers or Acceſſories before the Offenſe Committed, in the taking 


away of Women againſt their Mill, contrary to the 3 H. 7. chap. 2. 
ſhall be Excluded the Benefit of the Clergy. 


i 3 Cro.557, 1 An Information will lie for ſeducing a Young Man or Woman 


558, from their Parents, in Order to marry Them, Gc. againſt their Con- 


1 Lev. 257. 
Raym. 473. ſent. + 4. M Po- 
2 
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m Polygamy is where a Man marries Two or more Wives to- ® 3 loft, 88. 
gether, or where a Woman -marries Two or more Husbands toge- 
ther. [See Of Husband and Mife, Book 1. chap. 6.] Here the Body 
of the Husband and Wife may be ſaid to be injur'd by a Second 
Marriage while Either are Living. Therefore, 


By the 1 Jac. 1. chap. 11. If any Perſon within England and 
Wales, being Married, do Marry any Perſon or Perſons, the for- 
mer Husband or Jife being alive, Every ſuch Offenſe ſhall be Felony: 
Provided That this Act ſhall not Extend to any Perſon or Perſons, 
ehoſe Husband or Wife ſhall be continually beyond Sea for Seven 
Years; or whoſe Husband or Mife ſhall be Abſent for Seven Tears in 
Any of the King's Dominions, the One not knowing the Other to be 
Living within that Time. Provided alſo, that this Att ſhall not 
Extend to Perſons Divorced by Sentence in the Eccleſiaſtical Court, 
or where a former Marriage is Declared Foid by Sentence there, nor 
to a Marriage made within Age of Conſent. 


n So that if Either is Abſent Seven Years beyond Sea, Notice of * 9 Rep. jz. 
being Alive is not Material ; but if Abſent Seven Years in the Kitig's . 1 
Dominions, They can marry only where there has been No Notice 12242. 
at all that Either Party is Living. | 

© Not only a Divorce a Fiuculo Matrimonii, but a Divorce 4 3 Inft. 89. 
Menſd & Thoro is within the Proviſo of this Statute; becauſe a Pe- FF: C 121, 
nal Statute muſt be Conſtrued Favourably. (C.) 3 Cro. 461, 

Where Either of the Parties are within the Age of Conſent at the 462. 

Time of the firſt Marriage, and Doth Diſagree to the firſt Marriage . 
at the Age of Conſent, the Husband or Wife may marry a Second 


Time. [Sce Of Hurband and JVife, Book 1. chap. 6.) 


5. Þ Mayhem ( Mayhaigne, Mayhemium) is a Hurt of any part of » Terms of 
Man's Body, whereby he is Render'd leſs Able in Fighting, either to or - = hay 
Defend Himſelf, or Annoy his Enemy. As if a Bone, Joynt, or Fin- 1 Ind 126. b. 
ger is broken, or Diſabled by Shrinking up, or an Eye put out, or 12. 288.a. 

the Fore· teeth broken, or the Skull broke, or where one is Caſtra- g. f. 63. 
ted, &c. But it is not Mayhem to cut off an Ear or Noſe, becauſe H. P. c. 133, 
This is not Weak ning, but Disfiguring a Man. [See the 23 Car. 2. 152 | Abe 
chap. 1. infra. | | | | Ko Vi 579. : 

Il Mayhem is Felony, LC. 1 IA. 127. a.] but no Mayhem at 
Common Law is puniſhed with Death, or otherwiſe than by Fine 
and Impriſonment. But when a Fine is ſet for this Offenſe, 'The 
Court of K. B. may encreaſe it upon View of the Party Maimed. 
The Words Felonice Mayhemavit are Neceſſary in the Indictment. 
Mutilavit or QObtriumcauot, Oc. is not Sufficient. 

'The Judgment in an Action of 'Treſpaſs is Damages. 

By the 5 H. 4. chap. 5. If any Man do Cut out the Tongue, or put 
out the Eyes, of any of the King's Subjects, of Malice Prepenſed, 
It is Felony. | 

By the 1 Jac. 1. chap. 12. It is Felony without Clergy to Conſume 

or Lame any Perſon in his Body By IWitchcraft. [See poſtea Con- 


cerning Witchcraft. | 
| A a a 2 0 By 
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By the 23 Car. 2. chap. 1. V any on Purpoſe, or Malice Fore- 
thought, and by lying in Wait, ſhall Cut or Diſable the Tongue, put 
ont the Eye, Slit the Noſe, Cut off the Noſe or Lip, or Cut off or 
Diſable any Limb or Member of any 1 5 with Intention to 
Maim or Disfigure Him; Such Perſons, Their Councellors, Aiders 
and Abetters are Felons without Clergy. Provided that there ſhall 
be no Corruption of Blood, Loſs of Dower, or of Lands, Goods and 
Chattels of the Offender. | 

By the 9 Ann. chap. 16. 1f any Perſon ſhall unlawfully Attempt 
to Kill, or ſhall Unlaufully Afank, and Strike, or WWonnd a Privy 


Counſellor in the Execution of his Office, he ſhall ſuffer as a Felon 
without Clerg y. 


Theſe are Felonies Againſt the Body of the Subject, without Ta- 
king away his Life. 


3. Private Felonies Againſt the Goods of the Subject are Larcenies, 
from Latrocinium. Theſe are of two Sorts. 1. Simple Larceny, or, 
2. Mixt Larceny. To which may be added, 3. Piracy. 
4 2 Inft. 189. 4 Simple Larceny alſo is of Two Sorts. 1. Grand Larceny, and 
3 Inf 107 2. Petit Larceny. 

Dalr. ch. 134. 1. Grand Larceny is a Felonious and Fraudulent Taking and 

P:1365 356. Carrying away, By Man or Woman, the meer Perſonal Goods of 

1 another, above the Value of Twelve Pence; not from the Perſon, 
or by Night in the Houſe of the Owner. 

Io Explain the Definition of Simple Grand Larceny. 

z Inſt. 107, It muſt be a? Feloniou and Fraudulent Taking, or with an Inten- 

— 8 tion to Steal, when it firſt cometh to His Hands and Poſſeſſion. The 

EDT 55. Intent of Stealing muſt be at the Time of the Receiving. For if one 

p- 367: Hath the Poſſeſſion of Goods once Lawfully, tho' he carrieth Them 

Kei, hi, ; away with an Ill Intention afterwards, It is no Larceny. It muſt not 

83, 84, 8 be by Bailment or Delivery; for that is a Receipt, and not a Ta- 

5 Rep. he king. Thus If a Carrier Receives Goods, to carry Them to a certain 

Place, or a Taylor Receives Cloth Delivered to Him, to make a Suit 

of Cloaths, Gr. Theſe cannot commit Felony by Imbezilling Them. 

The Remedy muſt be By Action. But if the Privity is Determined, 

. that is, If by Agreement the Goods were to be carried to a certain 

Place, which the Carrier doth not, or if they are brought to the 

Place, and afterwards the Carrier takes them with an Intention of 

Stealing Them, Then it is Larceny. If the Carrier Opens the Pack, 

c. and takes away Part of the Goods Delivered to him, with an 

Intent to Steal them, It is alſo Felony. So if a Miller, who Re- 

ceives Corn to Grind, takes away Part of it with an Intention to 

Steal it, &c. For ſuch Poſſeſſion of a Part, Diſtin& from the Whole, 

was not Delivered by the Owner, [See the 7 Fac. 1. chap. 7. For 

Puniſhing Frauds committed by Workers of Wool that take away a 

Part of it.] But if I lend a Friend a Horſe, or if he Hires him, to 

Go to , or any other certain Place, and goes to Zork according- 

ly, and there Rides away with him, It is not Larceny, tho the Pri- 

vity was Determined. Cu. the particular Reaſon of this Caſe.) But 

I may have my Action for the Damage. So If I lend one a Horſe, 

c. and he kills him, I may have a General Action of Treſpaſs; in- 

' Raym.275. aſmuch as by the killing the Privity is determin'd. I If a Shopkeeper 

2 1 | Delivers 
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Delivers Goods to a Perſon that pretends to Buy Them, and he run- 
neth away with Them, it is Felony; for the Goods were not out 
of the Poſſeſſion of the Owner. If one comes on Pretenſe to buy a 
Horſe, and the Owner gives Him leave to Ride Him, to Try his 
Paces, and He Rideth away with him, It is Felony. _ | 

One that hath the bare © Charge of Goods, and not the Poſſeſſion * 3 Inf. 108. 
(as a Butler that hath the Charge of Plate, a Shepherd of Sheep, a 1 0 . 
Servant that hath the Charge of my Chamber By Delivery of the 14 
Key to him, Gc.) may be guilty of Larceny. But if my Shepherd, 
whom 1 truſt with my Sheep, ſuffers Them by his Negligence to be 
loſt, drown'd, &c. Action upon the Caſe lieth ; tho' the Defendant 
cometh to the Poſſeſſion of Them by the Act of the Plaintiff, Thus It 
is in the other Caſes of a Butler or Servant before-mention'd. So where 
one hath a ſpecial Te only; for if a Gueſt, that hath a Piece of Plate 
ſet before him in a Tavern or Inn, takes it away, He is Guilty of Fe- 
lony ; for this is no Bailment or Delivery, but a Grant of a Special 
Uſe to a Special Purpoſe.” [See the 3 & 4 . & M. ch. 9. Concerning 
the Taking away of Furniture Let to Uſe with Lodgings, po/t.] 

u If One, intending to Steal my Goods, Gets Poſſeſſion of Them « ; Inf. 64, 
by Replevin; or By Judgment in Ejectment, obtain'd by Falſe Oath, 108. 
gets Poſſeſſion of my Houſe without any Colour of Title, and then 1 frnpt 
takes away my Goods; The Legal Proceſ5, in Abuſe of the Law, Kely. 43, 44- 
ſhall not Excuſe Him from a Felonious and Fraudulent Taking a- 
way of my Goods. 

* If one Feloniouſly takes away my Horſe, and another Feloni- S. P. c. 64. 
ouſly takes away the Horſe from him, the Laſt Man may be Indict- I E93 
ed 57 a Felonious Taking from me; becauſe in Judgment of Law, © 
The Poſſeſſion and the Property always continued in me. 

If one loſeth his Goods, and another Find Them, and Converts » ; 1n6. 159. 
Them to his own Uſe with an Intention to Steal them, It is no H. F. C. 61. 
Larceny; for the firſt taking was Lawful. So if one Finds Trea- 
ſure-Trove, Waif or Stray. 

2 Note, That there muſt be an Aua Taking; for the Indic *.; Inft. 107. 
ment muſt be Felonice Cepit; Felonice Abduxit or Aſportavit only, K. © 61. 
n | | 7. 24. 
is not Good. 


By the 21 H. S. chap. 7. If a Servant (being of the Age of Eigh- 
teen Nears, and not an Apprentice) goes away with Goods of his 
Maſter or Miſtreſs Delivered to Him to keep, or being in the Ser- 
vice of His Maſter or Miſtreſs, Imbeztls Them, or Converts them to 
his Uſe, with an Intention to Steal Them, Contrary to his Truſt, If 
the Goods are of the Value of Forty Shillings, or Above, it is Felony. 
[See the 1 Ed. 6. chap. 12.] Jpprentices and Servants under Eigh- 
teen ſhall ſtand in hike Caſe as before this Statnte. [See 12 An. 
chap. 7. poſt. I e 

He muſt be a Servant at the Time of the Delivery of the Goods, * Dalt. ch. 
and at the Time of his Going away. Therefore for Imbezilling e 
Goods after his Maſter's Death, Sce the 33 H. 6. chap. 1. e 

If one Servant Delivers the Goods to another Servant, This is a 
Delivery By the Maſter, EN Te 

» If the Maſter, or another Servant, delivers a Bond or Obligation, b Dyer 5. 
or Delivers Cattle to Sell, and the Servant goes away with the Bond 28 9 
or other Thing in Action, or receives the Money due on the Bond, or 
for the Cattle, and goes away with the Money, This is not Felony 

| muſt within 
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within the Statute. So if a Servant Receives his Maſter's Rents. For 
the Maſter did not deliver the Money to the Servant. It muſt be of 

* Dalr. ch. ſuch Things Delivered to keep. © If Goods Delivered to the Servant 

155. P. 369. to keep, are under the Value of 404. and he goes away with Them, 
This is only a Breach of "Truſt, becauſe of the Delivery. But if the 
Servant ſhall Imbezil or Convert to his own Uſe, or Go away with 
any Goods of his Maſter's, which were not delivered to him, This 
is Felony, tho' the Goods were under the Value of Forty Shillings. 
[Sec the 12 fun. chap. 7. infra.) 


And Carrying away. This is alſo Neceſſary. The leaſt Remo- 
ving of the 'T hing from the Place where it was, is ſufficicnt, tho' it 
« 3 Inft 108, js not Quite Carried off. As If One is Apprehended, 4 before He 
Ke 64. Gets the Goods Stol'n out of the Houſe, or before he has led a Horſe 
Dalt. ch. 155. out of the Paſture, © or when one takes Goods out of a 'T'runk, and 

p. 369 lays Them on the Floor, and is 3 before he can carr 
* Rely: 3. Them off. For by thus Taking Them and Carrying Them ſo far, 
H. P. C. 64. He Hath the Poſſeſſion of them. f If one kills my Sheep and Strips 

Them, and then carries away their Skins, or pulls off the Wool 
from their Backs, and carries it away, it is Larceny and Felony. 
« 3 Inſt. 108. 8 All Indictments in Larceny mult ſay Felonice Cepit & Aſportapit, 


Dalt. ch. 155. % 
. 36%. or Cepit & Abduxit 


5 sd. 2 By Man or Woman. h An Infant under fourteen Years of Age 


Dalr. ch. 13). may Commit Larceny, but Judgment is uſually Reſpited, tho' 

p. 374, 375- there are Precedents, that Infants under fourteen Years of Age have 

been Burnt in the Hand. A Fee Covert alone may commit Larce- 

i Dalt. ch. ny, [See in the Beginning of this Chapter.] i If one Ready to 

15. P. 363. Starve take Victuals from another, to Satisfy His Preſent Hunger, It 
ought not to be Adjudged Larceny. [See Prop. vi. o. 30.] 

x 3 Inſt. 1099. The Mere Perſonal Goods, k Mere, for if the Perſonal Goods 

* 2: 33- Savour any Thing of the Realty, It cannot be Larceny. Here then 

Dyer 3. we muſt not Underſtand Things annexed to the Freehold, as Corn, 

Dalt ch. 156. Graſs, Wood or Fruit Growing, or Lead on a Church or Houſe. 

Þ 37% hut it is Larceny if They are ſevered from the Freehold, If the 

Thief Severs Them at one Time, and then comes again at another 

Time and Takes Them. [By 4 Geo. 2. chap. 32. It is Felony, to 

ſteal Lead or iron Bars from a Houſe.] Thus no Larceny can be 

committed by Taking and Carrying away an Infant in Vard, be- 

cauſe in the Realty. If the Realty is the Principal Thing, It is not 

Larceny ; as Stealing of a Cheſt with Writings Relating to a Free- 

hold, tho' the Cheſt is of Value. Therefore of Paper and Parch- 

ment, on which Conveyances are Written Concerning Lands, or of 

Bonds and Obligations, Relating to ſome other Thing which can- 

not be Stol'n, Larceny cannot be committed. [By 2 Geo. 2. ch. 25. 

Stealing perſonal Securitics is made Felony of the ſame Nature, as 

Stealing Goods of a like Value. ] Beſides, The Law does not preſume, 

that any one would Steal ſuch Things that are of no Value or Uſe to 

any one but the Owner. The Perſonal Goods alſo muſt not be of a 

z Inſt. 10g. 1 Baſe Nature, as Dogs or Cats, if They may be ſaid to be One's 

7Rep.13- Perſonal Goods. Some Things that are Mild by Nature, and made 

Tame, cannot be Taken away feloniouſly as Perſonal Goods; as (for 

I Exam- 


— 


— — 


Neceſſitas inducit privilegium quoad jura privata. Bacon 29. 


— 
———— 
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Example) Bears, Apes, Monkies, Pole-cats, Ferrets, Squirrel 
Pans Singing Birds, S 5 | g Pq ? 

If No Felony can be Committed of any Thing that is Wild and 
Reclaim'd at Age, Felony cannot be Committed of the Mang in 
the Neſt, Kennel or Den. | 

m By the Goods of Auat her, we muſt underſtand Goods that are »] Inft 110 
in the Property and Poſſeſſion of Another. 

Therefore To take away 1 Mild Beaſts out of the Poſſeſſion of * 7 Rep.18. 
another, is not Larceny; Neither Io Take Deer, Hare, Conies in a f inf. 20. 
Foreſt, Chaſe, or Warren; becauſe no one has any Property. in them. 1 
[See the 3 G 4 V. & M. chap. 10. 4& 5 WG M. — 2 For 4 66, 
the more Effectual Diſcovery and Puniſhment of Dcer-Stealers. pur. ch.156. 
[And 5 Geo. 1. chap. 15. and 28.] 9.370. 

But if the Wild Beaſts are fit for Food, and are afterwards Reduced 
to Tameneſs [as Deer, Wild Boar, Hares, Conies, Gr.] He that 
ſtealeth Them, knowing them to be Tame, Committeth Felony. 

Obſerve then the Difference between Wild Beaſts tam'd Serving 
for Food, and Wild Beaſts tam d Serving for Pleaſure only. But tho 
Deer, Boars, c. are Wild, yet when they are kill'd, Larceny may 
be Committed of the F/e/h. 5 
To Take »Hßß in a River is no Felony. But it Is Felony to * 3 loft. 193. 
Take away Fiſh in a Net, Trunk, or Pond; becauſe then they are H. P. C. 67. 
not at their Natural Liberty. | AE. 

As to Wild Fowls, The Law is the ſame as of J/ild Beaſts, Ob- 
ſerving the Difference betwixt ſuch as are for Food, or Pleaſure on- 
ly. [See the Authorities, ſupra.] 

Of Swans mark'd or Pinion'd or Tam'd, which are kept in a Pond 
or Private River; as alſo of young Pidgcons in a Dòve-houſe, or 
Young Hawks out of their Neſts in another's ſeveral Ground, Lar- 
ceny may be Committed. But to take old Pidgeons out of a Dove- 
houſe, is not Larceny, unleſs they were ſhut up there ; becauſe there 
is no certain Property in any one. Felony may be Committed, by 
taking away Cocks, Hens, Peacocks, Turkeys, Geeſe, Ducks, and 
Their Young Ones. Alſo to take away the Eggs of Tame Fowl is 
Felony; Except the Eggs of Swans and Hawks tam'd, which is Pu- 
niſnable by Fine and Impriſonment by the 11 H. 7. chap. 179, 

By the 37 Ed. 3. chap. 19. To Steal Hawks Reclaim'd is Felony. 
[See 34 Ed. 3. chap. 22. and ſee of Ahſolute and Vnalified Property, 
Book 2. chap. 5.] ; „ 

Generally Larceny may be Committed of all Creaturcs that are 


of a Tame Nature, whether Domeſtick Beaſts or Fowls; eſpccially 
if they are fit for Food. 


By the 2 & 3 Ed. 6. chap. 33. Stealing of a Horſe, Mare, or Geld- 
ing, is Felony without Clergy. 


P Alfo of all Moveable Goods, the Property of which is in any » Dalr. ch. 
Perſon, Larceny may be Committed ; as Money, Houſhould-Stuft, 136. p. 370. 
Hay, Corn, Trees and Fruit ſevered from the Ground, (5c. To take 
away Goods, whereof the Owner is Unknown, ſometimes is no Fe- 
lony; As 1 Treaſure-Trove, Wrecks, Waifs, Strays, before Seizure « 3 laſt. 103. 
By the Perſon who hath a Right thereto. This Fact ſhall be Pu- H. F. C. 6). 
nithed only By Fine, Gc. But in other Cafes a Man may be Guilty 
of Felony in taking away Goods, the Owner whereof is "'Unknoan. H. p. C 61. 


In which Caſe the King ſhall Have Them, and the Inditment ſhall Pan c>156 
| , oe Ui | 


« 


* 
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be for Taking Bona Cujuſdam Hominis Ignoti. One alſo may be 

Guilty of Felony, for taking away the Goods of a Church or Chapel, 

or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, Oc. 

r 31nft. 110. And he who takes off a f Shroud, ©. from a Dead Corpſe, may be 
K * 94 indicted, as having ſtol'n it from the Executors or Adminiſtrators, or 
Dalt. ch. 36. other Owner thereof when it was put on. For a Dead Man is not 
p. 373. Capable of Having any Property. A Man may commit Felony, by 
1155 U 110. Taking away his © Ommn Goods in the Poſſeſſion of another. For a 
B 174 Felonious Taking muſt be of the Poſſeſſion; or of the Property with 
p. 373: - Poſſeſſion; not of the Property removed from the Poſſeſſion. Thus, 
'uit. 126. When theQwner Delivers Goods to a Tailor, Carrier, &c. and Af 
terwards Steals Them from Him, with an Intent to Charge him for 

'Them, It is Felony in him, for tho' he had the General Property 

in Himſelf, yet the Tailor, Carrier, Gc. had a Special Property and, 

the Poſſeſſion for a Time. And therefore in that Senſe it is a Taking 

the Goods of Another. So If one Lends or Delivers Goods to keep, 

H. P. C. 6j and he Steals Them. * The J/ife cannot Steal Goods from her 
Pult. 126. Fycbaud, for they are not the Goods of Another; the Husband and 


Wife being one Perſon in Law. Thus of the Goods of Another. 


bode the Value Twelve- Pence. For if the Perſonal Goods 
1 2 1nft. 189, Stol'n amount to * ode the Value of Twelve-pence, then it is 
190. 


Grand Larceny. But the Things Stol'n are to be Reaſonably valued 
3 Inſt. 109. i 8 f 
Dalr. ch.154. according to the Rate of an Ounce of Silver at this Day. [ See est. 1. 
p. 366. or 3 Ed. 1. chap. 15.] Some are of Opinion, that the Stealing of 
H. P. C. 20. Goods To the Value only of Twelve-pence is Grand Larceny. Y If 
Oo two Steal Goods to the Value of 'Thirteen-pence, this is Grand Lar- 
ulr. 123. ceny in Both; for Each Perſon is as much a Felon, as if he had 
2 Inſt. 190. Stol'n that Sum alone. If one at Different Times ſteals ſeveral Par- 
cels of Goods from the ſame Perſon, which together do Exceed 
the Value of T'welve-pence, They may be put together in one In- 
dictment, and the Offender may be found Guilty of Grand Larceny. 
But this is ſeldom Practiſed. | 
Not from the Perſon, or By Night in the Houſe of the Owner. 
['Sce #nfra.] | 
[See the 5 Ann. chap. 31. For Receivers of Felons and Stol'n 
Goods, 4 (7eo. 1. chap. 11. 6 Geo. 1. chap. 23. For pretending to Help 
One to Stol'n Goods, and Tit. Larceny from the Houſe, poſt.] 


Zy the 6 Geo. 1, chap. 23. F any ſhall wilfully and malicionſly A, 
ſault Any Perſon in the Publick Streets or Highways, with an In- 
tent to tear, ſpoil, &c. the Garments or Cloaths of ſuch Perſon, up- 
on Conviction He ſhall ſuffer as in Caſe of Felony. [By 9 Geo. 1. 
chap. 22. The following Offenſes are Felony without Clergy, 
viz. for any Perſon, being armed with offenſive Weapons, and ha- 
ving the Face blacked, or being diſguiſed, to appear in any Foreſt, 
high Road, c. or unlawfully hunt Deer, rob a Warren, or ſtcal 

-* Fiſh, &c. Or for any Perſon unlawfully to hunt Deer in a Park, 

Gc. or break the Mound of a Fiſh-pond, Oc. or unlawfully, G&c. 

wound Cattle, or cut down Trees in an Avenue, (5c. or to ſet Fire 

to any Houſe, Gc. Stack, Gc. or ſhoot at any Perſon, or ſend Let- 

ters without Name, Oc. demanding Money, c. or to reſcue any 

Perſon in Cuſtody for ſuch Offenſes, or by Gift or Promiſe to pro- 

72 cure any to join them, (5c. or to conceal, or ſuccour ſuch Offenders 
N when by Order of Council, Gc. required to ſurrender. ] 
114 4 


By 
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By 1 Geo. 2. chap. 19. It is Felony in Perſons convicted of de- 
ſtroying Turnpikes, Cc. to oftend a ſecond Time; or for any Per- 
ſon to pull down a Turnpike-houſe, or the Locks of a navigable 
River, erected by Authority of Parliament. See alſo 5 Geo. 2. 
chap. 33. 

| 5 Z IN or Petty Larceny is when the Goods Stol'n do not Ex- 2 Inft. 189, 

cced the Value of Twelve-Pence. If one is indicted for ſtealing ; Ind.! 
Goods of the Value of Forty Shillings, and the Jury find ſpecially, fl. P. C. 56. 
as they may, The Value to be but Len Pence, it is but Petty Lar- Pele eb. s. 
ceny, Puniſhed with Forfeiture of Goods and Chattels, Tranſpor- * 368 
tation, [See 4 Geo. 1. chap. 11.] Whipping or other Corporal Pu- 
niſhment. [See of Judgment, Book 4. chap. 5.] Petty Larceny is 
Felony, though not of Death ; and Agrees with Grand Larceny in 
all Things, Except only as to the Value of the Goods; which 
makes the Difterence of Puniſhment. 

Thus of Simple Larcenies, whether Grand or Petty Larceny. 

2. Mixt or Complicated Larceny has a further Degree of Guilt in 
It, and is either a taking 1. From the Perſon of a Man, or 2. From 
His Houſe, For Simple Larceny is a Taking away the Goods of An- 
other, but not from the Perſon or the Houſe, as hath been ſaid. 

1. Larceny from the Perſon, Either puts him in Fear, or 2. Does 


not put him in Fear. | | 
1. That Larceny from the Perſon, that puts him in Fear, is 


ROBBERT. 

2 ROBBERY (Rapina, Robberia, from the Robe or Gar- - daes. 
ment) is a Felonious and Violent Aſſault upon the Perſon of Another, A. p. 2 4 4 
taking from the Perſon Goods or Money, to any Value, putting Him 72, 3 
in Fear. b Tho' Robbery is ſometimes taken (in a large Senſe) for v Ink. 236. 
a wrongful taking away of Goods. 5 
In This Definition Theſe Things are to be Conſidered more par- 
ticularly, (vis.) The Violent Aſſault upon the Perſon, The Taking 
away from the Perſon of Another, The Putting of him in Fear. 

The Violent Aſſault. © This Agreeth with the Indictment, Vio- z Infl. 68. 
enter & Felonice Cepit. Dalt. ch. 133. 


Taking away. Therefore an Attempt to Rob, by Bidding one © $05 
Stand, Oc. without Any Taking, is not Felony. For Cepit implies, 
That the Thief muſt be in Poſſeſſion of the Thing Stol'n. Yet for 
this Aſſault He is puniſhable By Fine and Impriſonment. If a Thief, 
with or without Weapon Drawn, bids the Party deliver his Purſe, 
and he Delivers it, This is a Taking to make it Robbery. And though 
the Thief, finding little in the Purſe, Delivers i back again, Yet it is 
Robbery. If a Thief compels one By Fear to Swear that he will 
fetch Him a Sum of Money, which he doth accordingly, and the 
Thief Receives it, 'This is a Taking away and Robbery. If a Thief 
Cuts my Girdle, to which my Purſe, is faſten'd, and the Purſe falls 
to the Ground, no Robbery. But if the Thief takes up the Purſe, 
It is Robbery, though he letteth it fall and leaves it there, So that 
You may obſerve that there is a Taking in Deed, and a Taking in 
Law ; and that the Words Taking away are to be largely Extended. 
All that come in Company to Rob are Principals, and are eſteem- 4 Cromp. 44. 
ed to take away, tho One of the Gang only actually doth it. Nay, 3 
tho the Gang miſs of their firſt Intended Prize, and one of them Pal. "Yi | 
Rides from the Reſt, and Robs another in the ſame Highway out p. 364, 365. 
of View of the Reſt, and Returns to Them, All are guilty of the 
- B b b n 


0 J Infitute of the Book II 


Taking and the Robbery, tho' they All did not Conſent to the Fact, 
becauſs They all came with a Deſign of Robbing, and to Aſſiſt one 
Another in Caſe of Need. 6 

«2 Inſt. 6e. From the Perſon of Another. ' < Theſe Words alſo are not to be 
H. P. C. 33. nicely Conſtrued, tho' the Indictment is 4 Perſond, &c. In ſome 
4 "5 53. Caſes it may be Robbery, though the Thief doth not take the Goods 
uit, 128. from the Perſon of the Owner, nor yet Aſſault Him. For not only 
the taking away a Horſe from me, on which I am actually Riding, 
or Money out of my Pocket, but the 'Taking away of my Horſe 
ſtanding by me, or of any 'Thing belonging to me, m my Preſence 
or before my Face and againft my Will, is in Law a Taking from 
my Perſon. A Claim of Property without Colour for it, will not 
avail. Thus if the Thief takes my Purſe, which in my Fright I 
caſt into a Buſh, or Robs my Servant of my Money in my Preſence, 
or Drives my Cattle out of my Ground, while 1 am ſtanding by 
not Daring to Reſiſt Him, G c. This is Robbery. But If One leaves 
his Horſe tied and fteps afide, or if a Carrier follows his Horſes at a 
Diſtance, and they are 'Taken by a Thief, It is not a Taking from 

ar” hpi or Robbery. | 
' 3 Inf. 6. Ty any Value. f Somewhat muſt be taken; and if It is but a 
8 C. 73, penny, It is a Robbery. Here It is Felony of Death, tho the Sum 
is under Twelve-pence, or never ſo ſmall. In other Lareenics Judg- 
ment of Death is only, where The Thing Stol'n is above the Value 

of T'welve-pence. _ | 


— — 


4 3 Int. 66. Putting Him in Fear. 8 This diſtinguiſhes the Robber from a 

H. P. C. 71, Cut-Purks, or other Stealing from the Perfon. For if He taketh Any 

Linch ch. 21. Thing from my Perſon on the Highway, without putting me in 

P. 217; Fear by Aſſault or Violence, It is not Robbery ; but a Felony for 
n which the Offender ſhall have his Clergy. If with his Sword Drawn, 

p. 364. he bids me deliver my Purſe, and afterwards prays me to give him 

an Alms, and I give him an Alms accordingly, This is Robbery; 
for 1 did it thro' Fear. 1 +, | 
Robbery is Felony without Clergy. [See of the Clergy, chap. 2. 

MAT... 1 


By Weſt. 1. or 3 Ed. 1. chap. 9. A Perſons are to be Ready at 
the Summons of the Sheriff, and Cry of the County, to purſue and 
"Arreſt Felons and Robbers, &c. in Pain after Attainder thereof, to 

> 3Inft. 117. 12ake Fine to the King. h This is an Affirmance of the Common 
Law. [ See 4 Ed. 1. Ofictum Coronatoris.] _ 

Default be in the Lord of a Franchiſe, The King fhall ſeiſe 

bis Franchiſe ; but if in the Bailiff, he fhall be Inpriſoned for a 

Tear, and Fig, c.. 

. e for the Ex ſition of this Statute, 2 Toft. 172, 173. ] | 

Dy the Statute of Wincheſter br 13 Ed. 1. chap. 1, &c. Immediatc- 

b upon Robberies and Felonies committed, Freſh Suit ſhall be made 

ont Town to Ti oton, and County to County, by Horfemen and Foot- 

_- —_— 70 the, Sea-Side. 2. he Conſtable, (the Perſon being Deſcribed, 

„ a &c.) 15 to call upon the Pariſhioners to Aſſiſt Him in the Purſuit in 

7; Bs Precin ; and to give Notice to the next Conſtable, who is to 

do the ſame as the firſt, &c. If the Country twill not anſever the 

Bodies of the Offenders, The whole Hundred fhall be Anſwerable for 

the Robberies there committed, &c. TEES ho 

trades 4 3 72 


4. 
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In Great Towns Malld, The Gates ſhall be ſhut from Sun-ſet to 
Sun-riſing. 6 4 of | 

Betwixt Aſccnſion-day and Michaelmas JVatch ſhall be kept in 
Cities, Boronghs and Towns, all Night, from Sun-ſct till Sun-riſing. 
[See 28 Ed. 1. ch. 17. 28 Ed. 3. chap. 11. 7 Rich. 2. chap. 6. 
5 H. 4. chap. 3.] E | 

i A Stranger cannot be compell'd to keep Watch. Every Inha- * 1 Cro. 204. 
bitant is bound to keep it in his Turn, or to find Another to keep 
it for him; otherwiſe indictable for a Refuſal. 


By the 27 Eliz. chap. 13. The Perſon Robb'd ſhall maintain an 
Action Againſt the Hundred in which He was Robbd, If He Gives 
Notice with Convenient Speed of the Robbery to ſome near Town, 
&c. I He within 20 Day's before Action brought, makes Oath be- 
fore a Fuſtice of Peace Twelling within or near the Hundred where, 
&c. whether He knew the Parties that Robb d Him, or Any of Them; 
He Commences His Suit After Forty Days, and within One Tear 
after the Robbery Done, Then the Hundred is Chargeable, if the 
Robbers or One of the Robbers are not Taken. 


This Statute hath alter'd the Statute of Wincheſter ; For now 
Notice mult be given of the Felony, Oath made before a Juſtice of 
Peace whether He knew the Parties, and if One of the Offenders is 
taken in the Purſuit, it ſhall Excuſe the Hundred, (5c. 

* If the Robbery is Committed in the Night, the Hundred ſhall * 7 Rep. 6, J. 
not be Charged ; for no Negligence can be imputed to the Hundred, ? "7 $69. 
in not Guarding the Country, or not purſuing, by Night. FO: yos 

| By the Common Law Day-Light before Sun-riſing or after Sun- 7 Rep. 6. 
ſetting is accounted Part of the Day, and not of the Night. Days | Cre 27%: 
are Natural and Artificial. Natural, which conſiſt of 24 Hours, 491. F 
and Contain the Solar Day and the Night. Artificial, which begin 
from the Riſing of the Sun, and End when it ſets. But We are 
ſpeaking of Day-light ; which (I ſay) is here accounted Part of the 
Day, tho' the Sun is down. | 

To go on with the Statute, 


IWhere Damages are Recovered Againſt One, or ſome Fer of the 
Tnhabitants of the Hundred, and the Refi refuſe to Coutribute, Tuo 
Juſtices of the Peace (iQ) Dwelling within or near the ſame Hun- 
dred, ſhall for the Leoying thereof, ſet a Tax upon every Pariſh 
within that Hundred ; according to which the Conſtables of every 
Town ſhall Tax the Particular Inhabitants, and levy the Money by. 

Diſtreſs and Sake of Goods, &c. | Sce 1 Geo. 1. chap. 5. g. 6. Con- 
cerning the Taxation of a Hundred upon Demoliſhing of any 
Church, Chapel, Gc. by Rioters, G&c.] | 

The Robbery mult be Committed upon the King's Highway, to 
entitle the Party Robbed to an Action Againſt the Hundred; not if 
it is Committed in a ® Cloſe diſtant from the Highway, (O.) or eds den 
in a Houſe, * Every Man's Houſe is His Caſtle, which He ought H p. C. =_ 
to Defend. And if any one is Robbed in His Houſe, it ſhall be 3 "ft. 220. 
eſteemed his own Fault. [See the 7 Rep. 6, 7. for further Remarks 1 Mod 221. 
on the 13 Ed. 3. chap. 1. and the 27 Eliz. chap. 13. 

The Statutes of the 22 H. 8. chap. 1. 25 H.8. chap. 3. 1 Ed. 6. * 7 
chap. 12. 4& 5 Ph. & Mar. chap.4. Speak of Robberies Committed ** 
In or About or Near the Highway. [See 3 Inſt. 220.] If it is not 
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laid in the Indictment, that the Robbery was Committed N or 4- 
bout or Near the Highway, and to have put the Perſon Robbed in 
Fear, the Robbery is not within theſe Statutes ; and the Offender 
ſhall have the Benefit of the Clergy. 

* 3 Cro. 41, The Action is Grounded upon the 13 Ed. 1. The 27 El:iz. 

379: ſhews only How the Examination ſhall be, Oc. 

It is not Material, if the Notice was given in another Hundred, 
if ncar the Place of the Robbery. 

1 Cro. 1422 If a Servant is Robbed of His Maſter's Goods, P The Maſter may 

1 37 ſuc. But then the Servant muſt be Examined upon Oath vt ſupra, 
for He might know the Robbers. But the Maſter may be Witneſs 
in his own Cauſe, to make clear Proof of the Value of the Goods. 

42 Saund. 4 If a Carrier is Robbed of another Man's Goods, either He or the 

yoo. Owner may Sue the Hundred, But the Carrier muſt Give Notice, 
and make Oath as in Caſe of a Servant, tho' the Owner brings the 
Action. Each Man here may be a Witneſs in his own Cauſe. ' 

[By 9 Geo. 1. chap. 22. called the Black- Act, the Hundred are 

to make Satisfaction, for Damages by killing or maiming of Cat- 
tle, cutting down Trees, or ſetting Fire to Houſes or Stacks, a- 
gainſt that Act.] 


By the 6 Geo. 1. chap. 1. No Receiver General, or Any of His 
Agents or Servants, imploy'd for carrying any Money to be received 
on Account of Taxes, ſhall maintain any Action againſt any Hun- 

dred for being Robbd on the King s Highway of the ſaid Money, un- 
leſs the Perſons ſo carrying ſuch Money, ſpall at the Time of ſuch 
' Robbery be together in Company, and be in Number Three at the 
beaſt, to atteft the Truth of their being Robb d. | 


*2Inft. 11, * There are Two Kinds of Hues and On (from Huer to Hoot or 
Bin 116, 9/0ut) the one by the Common Law, and the other by the Statute. 
2:79. o that there are Two Purſuits, the one for the King, and the other 
7 Rep. 6, 7. for the Party by Private Suit. 
| Not only thoſe that refuſe to Levy Hue and Cry, or do not pur- 
ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Impriſon- 
ment, but thoſe that are preſent when a Man is Murdered or Rob- 
bed, and do not Endeavour to Arreſt the Offender, or Levy a Hue 
and Cry. 

Thers muſt be a Felony done, or elſe the Arreſting of the Party 
is unlawful, tho it was upon Hue and Cry. But if a Felony is 
Committed, and the Hue and Cry is againſt One that is not of III 
Fame, or ſuſpected or unknown, yet the Arreſt is Lawful, tho' He 
is not Guilty. For the Hue and Cry will juſtify Him in the Arreſt, 
where a Felony is Committed. He that levieth Hue and Cry up- 
on Another without Cauſe, ſhall be puniſhed for Diſturbance of 
the King's Peace. 


| By the 29 Car. 2. chap. 7. If Perſons Travelling on the Lord's 
Day are Robb'd, The Hundred ſhall not be Charged. But Hue and 
Cry ſhall be made. 
By the 3 & 4 W. & M. chap. 9. One that ſhall Rob any Perſon, 

on ſhall Comfort, Aid, Abet, Aſſiſt, Counſel, Hire or Command any 

Perſon to Commit ſuch Offenſe, [and be convidt thereof | or ſtand 

mute, or challenge peremptorily above Twenty, ſhall not have the 
Benefit of the Clergy. | _ 

| i | y 
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By the 4 & 5 W. & M. chap. 8. He who Apprehends and Proſe- 
cutes a Highway-Man to Conzittion, ſhall within a Month after- 
wards Receive of the Sheriff of the County, where the Robbery was 
Committed, Forty Pounds (producing the Certificate of the Fudge or 
Juſtices, before whom the Perſon was Convitted) with His Horſe, 
Furniture, Arms, Money and other Goods taken with Him ; not ta- 
king away the Rights of any Perſons Claiming the ſame, from 
chom They were taken. | See 6 Geo. 1, chap. 23.] 

If One is Kill d by a Highway-Man, when Purſuing or Endea- 
wonring to Apprehend Him, His Executors or Adminiſtrators upon 
Certificate 144 Receive the ſaid Sum of Forty Pounds. 

If any Perſon out of Priſon, having Committed any Robbery, ſhall 
Afterwards Diſcover Two or More Robbers, So as Two or More of 
them ſhall be Convitted, ſuch Diſcoverer is intitled to a Pardon. 

By the 6 Georg. 1. chap. 23. The Streets of Cities, Towns and 
Places are deem d to be Highways, within the Meaning of the 4 & 5 
W. & M. chap. 8. 


2. Larceny from the Perſon which Does not put Him in Fear, is 
either done Privily without His Knowledge, or Openly with His 
Knowledge. f Privily and without His Knowledge, as by Picking © 3 Inft. 68. 
the Pocket, or by Cutting the Purſe, and Stealing from thence to Da 4 q 
the Value of Twelve- Pence. If it is laid in the Indictment to be p. 365. 
done Clam et ſecrete a Perſona, purſuant to the 8 Elis. The Offen- 
der is Excluded His Clergy. If thoſe Words ate wanting, a Private 
Larceny from the Perſon ſhall have the Benefit of the Clergy. Openly 
and with His Knowledge, in His Sight and before his Face; as if One 
takes off my Hat or Wig, Gc. from my Head, and runs away with 
it; or comes into & Shop and cheapens Goods, and runs away with 
them, without paying for them, &c, In all theſe Caſes of open 
Larcenies with Knowledge, the Offenders are by the Common Law 


within the Benefit of the Clergy, [But as to Dwelling-Houſes, 
Shops, Cc. See 12 Ann. chap. 7. poſt. 


By the 8 Eliz. chap. 4. None that Taketh any Thing Privily and 
Feloniouſly from the Perſon of Another, ſhall have the Benefit of His 
Clerg y. 


The Words are Taking ANT T HING (Genetally) from the 
Perſon of Another Privily and Felonioufly ; yet by Conſtruction the 
Thing taken mult be above the Value of Twelve-Pence: "Che * Sta- H. P. C. 55. 
tute not Altering the Offenſe, but taking away the Privilege of the > 10 * 
Clergy, if Above that Value; which the Offender had before the ITE: 
Statute. Therefore if it is under Twelve-Pence, it is petit Larce- 
ny, as at Common Law. | 

This Statute Extends not to any Acceſſories Before or After. 

Thus Of Larceny from the Perſon. 

2. u Larceny from the Hoxſe is alſo a Mixt and Complicated Lar- H. P. C. ;6. 
ceny, and Ouſt of the Clergy, tho' but Simple Larceny by the 
Common Law. FE 
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By the 23 H. 8. chap. 1. To Rob any Perſon in His Dwelling- 
Houſe, the Owner, His Wife or Servams, being there and put in 
Fear, is Felony without Clerg y. | See the 1 Ed. 6. ch. 12. 25 Hl. 8. 
ch. 3. revived by the 5 & 6 Ed. 6. ch. 10. 4 & 5 Ph. & M. ch. 4. 
Part of the 3 & 4 W. & M. ch. 9. For all theſe Statutes relate to a 
Robbery in a Dwelling- Houſe, &c. putting ſome Perſon in Fear.] 


If the Houſe had been broken open in the Night, and Goods 
Stol'n, or with Intention to Steal, tho' no one was put in Fear, it 


had been Burelary. [See Of Burglary, Infra.) 


By the 39 Eliz. chap. 15. A Felonious Taking of Goods to the 
Value of Five Shillings out of Dwelling-Houſe or Out-Houſe, % 
no Perſon there, Ouſt of Clerey. 


Robbing the Houſe, when no Perſon was therein, was not fo 

Penal (before this Statute) as Robbing it when ſome Perſon was 

therein. But Bad Perſons took Opportunity to Commit Robberies 

in Houſes, when People were gone to Church, or about their Bu- 
lineſs. 

| [See the 5 C Ed. 6. chap. 9. For Robbing any Perſon in his 

_ Dwelling-Houſe, Booth or Tent, in any Fair or Market; whether 

the Owner be Sleeping or Waking; Part of the 3 & 4 V. & M. 

chap. 9. For theſe Statutes Ouſt of Clergy, tho a Perſon is in the 

Houſe, and not put in Fear, or tho no Perſon at all is in the Houſe, 


Gc.] Eſpecially, 


By the 3 & 4 W. & M. chap. 9. If any one Perſon ſhall Felon:- 
ouſly take away any Goods or Chattels, being in any Dwelling-Houſe, 
the Owner or any other Perſon being therein, and put in Fear; or 
ſhall Rob any Dwelling- Houſe in the Day-time, Any Perſon being 
therein, or ſhall Comfort, Hire, Command, or Aid One to Commit 
any of the ſaid Offenſes, or to break any Dewelling-Houſe, Shop or 

are-houſe thereunto belonging in the Day Time, and take an * 
Goods, &c. to the Value of Five Shillings, altho' no Perſon be 
therein, he ſhall not have the Benefit of the Clerg y. ¶ See Of Rob- 
bery, ante, and of Burglary, poſt.] | 

If any Perſon ſhall take away with Intent to Steal, Tmbezil, or 
Purloin, any Chattel, Bedding or Furniture, which by Agreement 

He is to Uſe, or ſhall be Let to Him to Uſe, in Lodgings, ſuch 
Stealing is Larceny and Felony. 


/ 


The former Part of this Act is not penned with that Clearneſs 
as Uſual. 


By the 10 & 11 W. 3. chap. 23. All Perſons who by Night or 
Day ſhall in any Shop, Ware-houſe, Coach-houſe, or Stable, Pri- 
vately and Feloniouſly Steal any Goods to the Value of Five Shil- 
lings or More, tho' ſuch Shop, &c. be not Broke Open, or tho' any 
Perſon be or be not in ſuch Shop, &c. or that ſhall Aſſiſt in Commit- 
ting ſuch Qffeuſe, He ſhall loſe the Benefit of the Clergy. . 
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upon the 28 H. 8. Book 4. chap. 1.] 
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TR 4 Rep. 39. 


3 Inſt. 63. 
H. P. C. 79. 


z 3 Inſt. 63. 
H. P. C. 79. 


By the 11 & 12 W. 3. chap. 7. If any Natural. Born Subjects or 
Denizens ſhall Commit any Piracy or Robbery, or Any Att of Ho- 
ftility againſt others of His Ma 4 Subjetts, upon the Sea, under 
Colour of Any Commiſſion from any Foreign Prince, or any other 
whatſoever, ſuch Offenders ſhall be taken to be Pirates, Felons and 
_— and ſhall ſuffer as Pirates, Felons and Robbers upon the 

eas. 

If any Commander or Maſter of any Ship, or any Seamen, ſhall 
within the Admiral 7 ſdiction betray his Truſt and Turn Pirate, 
Enemy or Rebel, and run away with his Ship, or any Boat, Ord- 
nance, Ammunition or Goods, or yield Them up Voluntarily to a 
Pirate, or Combine with, or Attempt to Corrupt any Commander, 
Officer or Seamen to yield up or run away with Any Ship or Goods, 
or go over to Pirates, or if Any Perſon ſhall lay Violent Hands upon 


bis Commander, to Hinder him from Fighting in Defence of the 


Ship or Goods committed to his Truſt, and endeavour to make a Re- 
volt in the Ship, He ſhall be adjudged a Pirate, Felon and Robber, 
and ſuffer as Pirate, &c. % : 
If Any ſhall on the Land or Sea, Knowinely ſet forth any Pirate, 
or Maintain, Command or Adviſe Any Perſon to Commit Piracy, and 
ſuch Perſon ſhall thereupon Commit ſuch Piracy, They ſhall be ad- 
Judged Acceſſory to ſuch Piracy. Likewiſe if any Perſon, knowing 
ſuch Piracy to be done, ſhall upon Land or Sea, Receive any Ship, 
Veſſel or Goods which have been by ſuch Pirate Piratically taken, 
He jhall be adjudged Acceſſory to\ſuch Piracy, and ſhall be tried 
according to the 28 H. 8. and ſuffer as the Principals ought to ſuffer. 
[See the 4 Geo. 1. chap. 11. 6 Geo. 1. Chap. 23. 8 Geo. 1. Chap. 24. 


_ of the Court By Commiſſion According to the 28 H. 8. Book 4. 
chap. 1.] 3 


4. Private Felonies againſt the Dwelling or Habitation of a Man 
are of Two Kinds, 1. Burglary, 2. Arſon. | 


1. J Burglary (Burglaria, Burglar, from Burg a Houſe, and La- 
ron a Thich) is a Felony at the Common Law ; and by the Commor: 
Law is where a Perſon in the Night Breaketh and Entereth into the 
Manſion-Houſe of Another, to the Intent to Commit ſome Felony 
there, whether the Felonious Intent be Executed or not. 

In the Night. The Word * Noctanter is Neceſlary in every Indict- 
ment for Burglary ; for if there was ſo much Day-light at the Time, 
that a Man's Face might be Diſcerned thereby, It is not Burglary. 
The Night aggravates the Offenſe. If the like Offenſe is Commit- 


ted by Day, It is call'd Howſe-breaking. [See Of Larcenies from 


2 5 Inſt. 64. 
H. P. C. 80, 
$1, $2. 
Kely. 68. 


the Houſe, ſupra.] N 

 Breaketh and Entereth. * The Breaking and Entring is alſo 
Neceſſary to make it Burglary, not Breaking only. Fælonicè & Burg- 
lariter Fregit & Intravit are the Words of the Inditment. Therefore 
as to Breaking ; If a Door is Open, or a Window is Open, or a 
Hole is made in a Wall before, and the Thief Enters and Steals, or 


Draws out the Goods, it is not Burglary ; tho' this is breaking in 


Law. In Burglary there muſt be an Actual Breaking of the Houſe, 


If the Thief Breaketh the Glaſs of the Window, a Hole in the Wall, 
Draws the Latch, Unlocks the Door to Rob, (5c. This is an actual 


4 Breaking 


ch 1. Laws of England 377 


Breaking of the Houſe. As there muſt be a Breaking, ſo there muſt 
be an Entry. Setting the Foot over the 'Fhreſhold, after the Door 
is Broke open; putting a Hand, Hook or Piſtol within the Window 
or Door broken open, is an Entry. | 

If a Maſter lies in one Part of the Houſe, and his Servant in an- 
other Part, and the Servant in the Night draws the Latch of the 
Maſter's Chamber, and enters it, to Rob and Murder Him, Here is 
both a Breaking and Entry. 

But in ſome Caſes one may be guilty of a Burglary, without actual 
Breaking. As when one comes down a Chimney by Night, to Rob, 
or when ſeveral Perſons come in the Night, with a Deſign to Commit 
Burglary, and One does it, while the Reſt watch near the Houſe. 
that no Help ſhould come to the Owner ; here the Act of One is by 
Interpretation eſteemed to be the Act of All of Them. But if a Ser- 
vant opens a Window, to Let in a Thief, who comes in and Steals, it 
is Burglary in the Stranger, and Robbery in the Servant. b When e Kely. 42, 
Thieves, * an Intent to Rob, pretend Buſineſs, to get into the 52,65. 
Houſe by Night, or raiſe Hue and Cry, and bring the Conſtable, to 
whom the Owner opens the Door, and when They come in, T wy 


4 


Bind the Conſtable, and Rob the Owner; This being done in Abuſe 
of the Law, is by Interpretation eſteemed to be Actual Breaking and 
Burglary; and the whole Act ſhall be imputed to the Thieves. 
[See the 12 fun. chap. 7. poſt.] 

The Manſion- Houſe of Another. © Here a Church may be under- 4 Rep 46. 
ſtood, for it is the Manſion-Houſe of God. (n.) If a Church is not g 
to be call'd a Manſion-Houſe, it is a diſtin& Burglary to Break and 836. 
Enter it in the Night, to Rob it. [Sce the 1 Ed. 6. chap. 12.] The 
Out- Building, adjoining to the Manſion-Houſe, as Barns, Stables, 
Dairy-Houſes, &c. are to be underſtood as Parcel of the Manſion- 

Houſe, and Burglary may be Committed in Them. But if the Barn 

or Stable is at any Diſtance from the Houſe, it is not Burglary, For 

the Indictment for Burglary muſt ſet forth, that Fregit et Intravit 

Domum Manſionalem. A Shop may be Parcel of a Manſion-Houſe. 

d But if it is ſevered from the Manſion-Houſe by Leaſe, or for one « ; Inſt. 64. 
to work in by Day only, though he goes into his Shop by the ſame H. P. C. 83. 
Door with the other Inhabitants to work, it is no Burglary to break . 
it open in the Nigbt. _ —— 

Burglary may be Committed in a Manſion-Houſe, though All the 
Family are Abſent. If a Man hath © Two Houſes, and ſometimes * 4 Rep. 4 
lives in one, and ſometimes in the other, Burglary may be Com- Kely. 67. 
mitted in either of them. A Chamber in an Iun of Court, where 
one uſually Lodges, is a Manſion-Houſe. For every one hath a ſe- 
veral Property there. If one Hires Part of a Houſe to lodge in, 
which is divided from the Reſt, and hath a Door ot its own to the 
Street, this is his Manſion-Houſe. f But a Chamber Above Stairs t 3 Inft. 65. 
or Below, where any Perſon doth lodge as an Inmate, cannot be 225 33, 80 
call'd His Manſion-Houſe; So that if a Burglary is Committed in * 
His Apartment, The Indictment ſhall Lay the Offenſe to be in the 
Manſion ; Houſe of him that Let it. For if the Owner of the Houſe 

| Ccc breaks 
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breaks into the Rooms of his Lodgers, and Steals their Goods, it can- 


not be Burglary, to break into his own Houſe; but it is Felony, to 
Steal their Goods. 


To the Intent to Commit ſome Felony within the ſame. 8 If One 


breaks a Houſe, and enters, with an Intent to Commit a Treſpaſs, 


as to beat the Owner, &c. it is no Felony. But if the Intent was to 
Commit a Felony, by breaking and entering, it is Felony, tho' the 
Intent was not Executed, or the Thief did no Harm: Otherwiſe of 
Robbery. [See of Larceny from the Houſe, Aute.] 


By the 5 & 6 Ed. 6. chap. 9. To Rob any Perſon in a Booth or 
Tent in a Fair or Market, the Owner being within the ſame, is to 
be Puniſhed in like Manner as Burglary, and without Benefit of 
Clera , though without His, His Children, or His Servants Notice 
or Hearing. | | 


By the 18 Eliz. chap. 7. None ſhall have his Clergy, that commits 
Burglary. 
By the 3 & 4 W. & M. chap. 9. He that ſhall Counſel, Hire or 


Command any Perſon, to commit any Burglary, ſhall not have the 
Benefit of the Clergy. 


[Sec the Statutes of the 3 & 4 & M. chap. 9. 10G 11 W 3. 
chap. 23. under Larceny from the Houſe, ſupra. Concerning Rob- 
beries of Shops, Warehouſes, Coach-Houſes or Stables, and concern- 


ing the Reward for Taking and Diſcovering of Perſons Guilty of 


Burglary, Gc. For thoſe Statutes make Larcenies from the Houſe, 


c. Puniſhable in like Manner as Burglaries.] 


By the 12 Ann. chap. 7. If any Perſon ſhall enter the Manſion or 
Dewelling-Houſe of another by =_— or Night, without breaking the 
ſame, with an Intent to Commit Felony ; or being in ſuch Houſe, ſhall 
Commit any Felony, and ſhall in the Night-Time break the ſaid 
Houſe, to get ont of the ſame, ſuch Perſon ſhall be taken to be Guilty 
of Burglary, and ſhall not have the Benefit of Clergy. [| Sce other 
Parts of this Act, ſupra, under Larceny from the Houſe, and the 


6 Georg. 1. chap. 23. Concerning the Reward of 4ol. for Appre- 


d 11 Rep. 29. 
2 Inſt. 188. 

3 Inſt. 66. 
i, P. C. 85. 


hending and Convicting any Perſon for Burglary. And the 24 H. 8. 
chap. 5. Of Excuſable Homicide, Ante.) 


2. h Arſon (from Ardeo to Burn) or Houſe-burning, is a Felony 
at Common Law, and is a Malicious and Voluntary Burning the 
Houſe of another, by Night or by Day. 

It muſt be a Burning; for to put Fire into a Houſe, or any Part 
of it, without Burning, is not Felony. But if Part of the Houſe is 
burn'd thereby, it is Felony, tho that Part is not wholly burn'd. If 


it doth burn, and goeth out of itſelf, it is Felony. For the Words 


of the Indictment are Incendit et Combuſſit. 
It will be intended to be done i Maliciouſſy, if one deſigning to 


N ; burn the Houſe of J. only, does burn the Houſe of B. or if One 


Maliciouſly burns his own Houſe, to the Intent to burn others, if the 
Intention is Executed. But if only his own is burn d, it is not Fe- 
lony ; but it is a great Miſdemeanor, and puniſhable with Fine, 
Pillory, &c. If a Houſe is fired by Negligence or Miſchance, it can- 
' I "oe bs 55 . n 2 . not 
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* 


fot amount to Arſon. For the Words of the Indictment are Folun- 
tariè ex Malitia ſua Præcogitata et Felonice. See 9 Ann. ch. 31.] 

* By the Hoſe of Another not only a Manſion-Houſe, and the * + Int. 67 
Principal Parts thereof, but alſo any other Houſes or Out-Buildings; 2 2c 
as Barn and Stable, Cow-Houſe, Sheep-Houſe, Dairy-Houſe, Mik 
Houſe, c. Parcel of the Manſion-Houſe, are to be underſtood. To 
burn Barns wherein there is Corn, whether they are adjoining to 
any Houſe or not, is Arſon. But by the Common Law, to Burn 
a Barn, not Parcel of a Manſion-Houſe, is not Felony. The Burn- 
ing of a Frame of a Houſe is not accounted Honſe-burning, becauſe 
the Frame of a Houſe cannot come under the Word Domus, which 
is Neceſſary in every Indictment for Arſou. In Arſon it muſt be 
Domus, tho a Barn, Malt-Houſe, &c. whereas in Burglary it muſt 
be Domus Manſionalis, as above-mention'd. And it muſt be the 
Houſe of Another. So that the Houſe which he has in his own Poſ- 
ſeſſion by a Leaſe for Years, is not meant, if the Owner burns it, 
and no other Houſe is Burn'd with it, as before obſerved. 


. 


By the 23 H. 8. chap. 11. Burnius of Houſes or Barns wherein 
any Corn is, the Principals or Acceſſories are Ouſt of Clergy. [See 
the 4 & 5 Ph. & M. chap.q. And 11 Rep. 3o, c.] 

By the 43 Eliz. chap. 13. To Burn, or Canſe to be Burned, Mil- 
Fully or of Malice, (or to Aid, Procure or Conſent to the Burning of ) 
any Barn, Stach of Corn or Grain, in the Counties of Northumber- 
2 Cumberland, Weſtmoreland or Durham, is Felozy without 
Clerg y. 

By the 22 & 23 Car. 2. chap. 7. It is Felony to Burn in the 
Night-Time Maliciouſly any Rick or Stack of Corn, Hay or Grain, 

Barns, or other Houſes or Buildings, or Kilns, in any Place what- 


ſoever. But the Offender may make Election to be Trauſported for 
Seven Tears. 


So that now to Burn an Empty Barn in the Night-Time is Fe- 
lony. [See the 1 Ann. chap. 9. Of Burning Ships, &c.] 


By the 1 Georg. 1. chap. 48. If any Perſon ſhall maliciouſiy ſet on 

Fire any Wood, Underwood or Coppice, He ſhall ſuffer as a Pelou. 
See more in the ſaid Statute, and 6 Georg. 1. chap. 16. Concerning 
the ſpoiling Timber-Trees, Fruit-Trees, &c. And ſee the 22 G 23 
Car. 2. chap. 7. whereby Treble Damages are allow'd for deſtroying 
any Plantation of Trees, &c. whereof Three or More Jultices of the 
Peace may enquire by the Oath of 12 Men, Examination of Witneſ⸗ 
ſes upon Oath, &c. [See infa of Felony concerning Cattle; and 
concerning the Deſfruction of Corn, II bod, &c. chap. 3.] 
5. There are Other Private Felonies immediately hurtful to the 
Subject, made Capital by Statutes; which could not properly be re- 
duccd to the Felonies againſt the Life, Body, Goods or Habitation. 
Theſe concern Mitehcraſt, Records, Cattle, Ships, Bankrupts, and 
Forgery. 


1. Concerning J/irchcraft. 
By the 1 Jac. 1. chap. 12. Such as ſhall Die Invocation or Conju- 


ration of any Evil Spirit, or ſhall Conſult, Covenant with, Enter- 
| GEES tain, 
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tain, Employ, Fred or Reward any Evil Spirit to any Intent, of 
Take up any Dead Perſon, or Part therenf, To be uſed in Witch- 
craft, or have uſed any of the ſaid Arts whereby any Perſon ſhall be 
Kill d, Conſumed or Lamed in his or her Body, They, together with 
their Acceſſories before the Fatt, ſhall Suffer as Felons, without Be- 


 nefit of Glergy- 


This is Witchcraft in the Hrſt Degree; where there are enume- 
rated Four Kinds of it. | 

i 31nſt, 45. 1 If a Spirit does not Actually appear upon Invocation, ( On.) or if 
«©: 7» nothing further be done upon Corſultation, &c. or if a Dead Perſon, 
| or Part of it, is taken up to be uſed, tho' not Actually uſed, yet this 
is agreed to be within the Statute, But one muſt actually accom- 

pliſh his Miſchief, to be within the laſt Clauſe of Killing, &c. 
Acceſſories after the Fact may be Guilty of Felony, tho' the 
Statute only mentions Acceſſories Before the Fact. But they ſhall 

have Clergy, becauſe not Excluded. 
Witchcraft in the Second Degree is to be puniſhed in the follow- 


ing Manner, (ag.) 


Such as take upon them by Witchcraft, Inchantment, Charm, For- 
cery, to tell where Treaſure is to be found, or where Things Toft or 
Stolen may be found ; or to do any Thing, to Provoke any Perſon to 
Unlawful Love; or whereby any Cattle or Goods of any Perſon ſhall 

be Deſtroy d, or to Hurt any Perſon in His Body, Cattle or Goods, 
tho the ſame be not Effetted ; They hall for the firſt Offenſe Suffer 
a Tear's Impriſonment without Bail, aud once every Onarter of a 
Year ſtand Six Hours upon the Pillory, &c. and for the Second O. 
fenſe ſhall ſuffer as Felons without Benefit of Clergy. 


There are Five Branches in the Second Part of the Act. But the 
Words, Tho' the ſame be not Effetted, make this Part obſcure. ¶ See 
3 Inſt. 46.) The Three Firſt Clauſes and the Laſt ſeem to come 

under the Words 7 ake upon them. 
„ 2 Inſt. 468, Note, n That where a Statute makes a Second Offenſe Felony, 
3 Inſt. 46, or lays a heavier Puniſhment than for the firſt Offenſe, it is always 
H. 5. c.s. implied, That ſuch Second Offenſe ought to be Committed after 
Judgment given for the firſt. For the Indictment for the Second 
Offenſe muſt recite the former Attainder. But it is not Neceſſary 
that the Sccond Offenſe ſhould be of the very ſame Nature with 


the Firſt. 


2, Concerning Records, 


'To Deface or Alter a Record is an Offenſe at Common Law. 
and Puniſhable by Fine, Gc. But, 


By the 8 H. 6. chap. 12. If any Clerk or other Perſon ſhall Steal, 
or TVillingly Take away, Withdraw or Auoid any Record, or Parcel 
of the Same, Writ, Return, Panel, Proceſs or Warrant of Attorney, 
in the King's Court of Chancery, Exchequer, the One Bench or the 
Other, or in His Treaſury, by Reaſon whereof any Judgment ſhall 
he Reverſed, it is Felony in the Stealers, &c. Their Procurers, 
Counſellors and Abettors. 

2 n This 
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n This Act does not extend to Judges of any Court, becauſe it be- * 3 Ius. 1. 
gins with naming Clerks, which are inferiour to them, {Sec the '* 
8 Rich. 2. chap. 4.] and it extends only to the Courts exprefly 
named; and to the Court of Chancery and Exchequer ſo far only, 
as they procecd according to the Courſe of the Common Law. 
Theſe Words, By Reaſon whereof any Judgment ſhall be Rever- 
ſed, ſignify, whereby any Judgment ſhall not take Effect; ſo that 
if the Alteration is made Before or After the Judgment, it is with- 
in the Act. 


By the 21 Jac. 1. chap. 26. To Acknowledge, or Procure to be 
Acknowledged, any Fine, Recovery, Deed EnrolF'd, Statute, Re- 
cognizance, Bail or Judgment, in the Name of any other Perſon or 
Perſons, not Prizy or Conſenting to the ſame, is Felony without the 
Benefit of the Clergy; but without Corruption of Blood, or takin? 
away Dower ; neither ſhall it extend to a Judgment acknowleds'd 
by an Attorney of Record for another Perſon. 

By the 4 W. & M. chap. 4. To Perſonate any other Perſon before 
any Commiſſioner authorized to take Bail is: the King's Bench, Com- 
mon Pleas or Exchequer, whereby the Perſon ſo Repreſented may 
be liable to the Payment of any Money, &c. o be Recovered in the 
{ame Suit, is Felony. 

[By 8 Geo. 1. chap. 22. To forge Powers, or perſonate another, 
in order to transfer Stock, or receive Dividend, is Felony without 


Clerg y.] 


3. Concerning Cattle. 


By the 22 & 23 Car. 2. chap. 7. To Kill or Deſtroy Horſes, Sheep 
or other Cattle, in the Night-Time, Maliciou/ly, Unlawfully or 
Willingly, is Felony. But ſuch Attainder ſhall work no Corruption 
of Blood, Loſs of Dower, or Diſinheriſon of the Heir. Vt Li- 
berty is given to the Offender to Avoid Judgment of Death, by 
making Election of Tranſportation for Seven Tears, &c. Any Re- 
turning within Seven Tears ſhall ſuffer Death. 

If Any ſhall, in the Night-Time, Maliciouſly Maim or Other- 
eviſe Hurt any Cattle, or Defiroy any Plantation of Trees, or 
Throw Down Incloſures, They Hall forfeit to the Party grieved 
Treble Damages by Action of Treſpaſs upon the Caſe. 

Upon Complaint of the Parties injured, Three or More Fuſticcs 
of the Peace may enquire by the Oaths of 12 Men, Examination of 
Witneſſes upon Oath, or any Lacuful Means, concerning ſuch Of- 
fenſes and Offenders, and iſſue Warrants to ſummon FJurers, and 
Apprehend Suſpected Perſons, and cauſe others that ſeem likely to 
make Diſcovery to Appear and Give Information upon Oath, &c. 

The Proſecution muſt be within Six Months after the Offenſe 
Committed. | 

[ By 9 Geo, 1. chap. 22. Wilfully and maliciouſly to kill, maim 
or wound any Cattle, and many other Offenſes, are made Felony 
without Benefit of Clerg . 


4. Con- 


382 


5 FE 1 Sn 23 * „ " - + . . 


An Inſtitute of the Book III. 
4- Concerning Ships. 


By the 1 Ann. chap. 9. if any Captain, Mafter, Mariner, &c. be- 
longing to any Ship, ſhall wilfully Deſtroy the Ship, or Procure the 


ſame to be Done, to the Prejudice of the Owner or Merchant that 


ſhall Load Goods thereon, They ſhall ſniffer as Felons withont Clergy. 


[See the 22 6 23 Car. 2. chap. 11. and concerning the Offenſes of 
Soldiers and Mariners, Tit. Publick Felonies; and 116 12, z. 
chap. 7. For the more Effectual Suppreſſion of Piracy, antea; and 


the 7 Georg. 1. chap. 3. 1 Geo. 2. chap.13. 6 Geo. 2. chap. 34. For 
performing Cuarentiue, Gc.| 


By the 12 Ann. Sefl. 2, chap. 17. Entitled, An Act for the Pre- 


ſerving all ſuch Ships and Goods thereof, as are forced on Shore or 
Stranded, Gc. It is Enacted, That if any Perſon makes Holes in any 
Part of the Ship, or fleals any Pump, or does any Thing tending 


to the Loſs of the Ship, He ſhall be Guilty of Felony without Bene- 


fit of Clergy. [See the 4 Georg. 1. chap. 12. 11 Geo. 1. chap. 29. 
For deſtroying inſured Ships, and Of Mrect, Book 2. chap. 2.] 


5. Of Bankrupts. 


By the 5 Georg. 2. chap. 30. If any Perſon becoming Bankrupt, 
and againſt whom a Commiſſion of Bankrupt hath been Awarded and 
Tfued out, ſhall not, within 42 Days after Notice in IWriting and in 
the London Gazette, Surrender Himſelf to the Commiſſioners, and 
Submit to be Examined _ Oath (except Quakers) and truly Diſ- 
cloſe and Diſcover how He hath Diſpoſed, Maud or Transferr'd his 
Efetts or Eſtate, and all Books and IWritings relating therennto, &c. 
and allo deliver up to the Commiſſioners all ſuch His Effects or Eſtate, 
and all Books and IWritings relating thereunto, as at the Time of His 
Examination ſhall be in His Cuſtody or Power; or if He Removes or 
Conceals His Effetts to the Value of 201. then He ſhall be Adjudged, 


u pom Convittion by Indittment or Information, a Felon without Clergy, 


or the Benefit of any Statute made in Relation to Felons. | See the 
7 Geo.1. ch. 3 1. For Explanation of the Statutes concerning Bankrupts.] 


6. Concerning Forgery of Falſe Deeds, &c. Bank- Notes, Exche- 
quer-Bills, Stamps, South- Sea Bonds, &c. Lottery-Orders, &c. The 
Common Seal of either of the Corporations for 4ſſurances of Ships, &c. 


For Falſe Deeds, &c. 


By the 5 Eliz. chap. 14. To Forge or Publiſh a Forged Decd, 
Court-Roll or Mill in IPriting, after Convittion for the firſt Offenſe, 
it is Felony without Clergy. | See Of Forgery, chap. 3. poſt.] 


For Bank- Notes, &c. 
By the 8 & W. 3. chap. 19. h. 36. To Forge or Counterfeit the 
Common Seal of the Bank of England, any Sealed Bank-Bill, or 


any Bank-Note of any Sort whatſoever, ſigned for the Governor 
8 - and 
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and Company of the ſaid Bank, or to Alter or Raze any Endorſement 
on Any Bank-Bill, or Note of any Sort, is Felony without Clerg y. 


_ [By 11 Geo. 1. chap. 9. [tis Felony to forge a Bank Note; and By 
12 Geo. 1. chap. 32. To forge the Certificate of the Accountant Ge- 
neral in Chancery, Oc. or a Note, &c. of a Caſhier of the Bank, Ge. 
or Eaſt- India or South-Sea Bond, is Felony without Benefit of Clergy. 
By 2 Geo. 2. chap. 25. I is Felony without Benefit of Clergy to 

forge any Deed, Will, Note, Receipt, &c. By 4 Geo. 2. chap. 18. 
Forging Mediterranean Paſſes is Felony without Benefit of Clerg y.] 


For Exchequer-Bills. 


By the 75 & & W. z. chap. 31. f. 78. To Forge or Counterfeit any 
Bill of Credit, as by this Statute the Commiſſoners of the Treaſury 
may iſſue out, or Tender in Payment any Forged or Counterfeited 
Bill of Credit, or Demand Money thereupon at the Exchequer, (know- 
ing the ſame to be Forged or Counterfeited) with Intention to Defraud 
any Perſon, is Felony. | Sce the 8 & 9 H. z. chap. 23. 5 4nn. chap. 13. 
7 Ann. chap. 7. 9 Ann. chap.7. 1 Georg. 1. chap. 12. 6 Geo. 1. ch. 4. 
9.91. where ſuch Offenſes in Relation to Fxchequer-Yills iſſued by 
Authority of thoſe Statutes, are made Felony without Clergy. ) 


For Stamps. 


By the 9 & 10 W. z. chap. 25. 6. 59. To Counterfeit or Forge any 
Stamp, or Mark or Impreſſion of the ſame, upon any Vellum, Parch- 
ment or Paper, thereby to Defraud His Majeſty of His Duties upon 
Fellum, &c. or to Utter or Sell Vellum, &c. with ſuch Counterfeit 
Mark, knowing ſuch Mark to be Counterfeit, ts Felony without Clergy. 
[Sce the 9 47. chap. 11. & chap. 23. 10 Ann. chap. 19. 10 Ann. 
chap. 16. 12 Ann. chap. 9. 12 Ann. chap. 19. 5 Georg. 1. chap. 1. in 
Relation to the Stamps or Marks provided by thoſe badete 


For Sout h- Sca Bonds, &c. 


By the 9 Ann. chap. 21. To Forge or Counterfeit the Common Seal 
bf the South-Sea Company, or To Forge, Counterfeit or Alter any of 
Their Bonds, or to offer 10 Diſpoſe of, or put away, any ſuch Forged, 
&C. Bond (knowing the fame to be ſuch) or to demand the Money, 

or any Part thereof, of the Company, or any of their Officers, with 


Intent to Defraud any Perſon, is Felony without Clerg y. [Sce 


6 Georg. 1. chap. 3. 


For Lottery Order. 


V the 12 Ann. chap. 2. To Forge or Counterfeit any Lottery-Or- 

der made in purſuance of the 9 Ann. chap. 6. or chap. 23. or the 
10 Ann. chap. 19. and chap. 26. or to Alter the Number or Principal 
Sum of any ſuch Order, or to Counterfeit the Hand of any Perſon to 


ſuch Order, Thereby to procure a Fraudulent Aſſignment, or to Sell 


any ſuch Order (knowing of the Forgery, &c.) is Felony without 
Clerg y. [See 5 Georg. 1. chap. 3.] N Es 


For Aſſurance of Ships and Merchandiſes at Sea. 


By the 6 Georg. 1. chap. 18. To forge the Common Seal of either c 


the Corporations, or to Forge or alter any Policy, Bill, &e. or to Of- 
fer to Pay away any ſuch Policy, &c. or to demand the Money 
| | therein 


cont. 12 Rep. 
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therein Cohtained, 
without Clerg y. 


knowing the ſame to be Counterfeited, is Frlony 


_ [See of Felonies by Gaolers, 14 Ed. 3. chap. 10. By Hunters in 
the Night or with painted Faces, Gc. 1 H.7. chap.7. By Puroey- 
ors, 28 Ed. 1. chap. 2. 36 Ed. 3. chap. 2, 3, Oc. 5 Ed. 3. chap. 2. 
But ſee alſo 12 Car. 2. chap. 24. 13 & 14 Car. 2. chap. 20. By 
Egyptians, 1 © 2 Ph.& M. chap. 4. 5 Elis. chap. 20. By Cutters 
of Poodiks, 22 H. 8. chap. 11. 26 3 Ph. & M. chap. 19. By De- 
ſtroyers of the Works of Putney Bridge, 12 Ceo. 1. chap. 36. By 
Treſpaſſers on the Borders and Rioters in the Coumties of Cumber- 
land, Weſtmoreland, and Biſhoprick of Durham, 43 Elis. chap. 13. 
For the Suppreſſion of Moſs-Troopers, 13 & 14 Car. 2. chap. 22. 
For Preventing Abuſes in Paying Seamens Vage, 9 & 10 ,. z. 
chap. 14. 1 Georg. 1. chap. 25. And the 4 Georg. 1. chap. 11. For 
more Effectual '1'ranſportation of unlawful Exporters of Moo. See 
alſo of Deceit and Cozenage, chap. 3. poſt.] 


I have now given a Summary Account of the Capital Offenſes, 
(viz.) Of High Treaſon, Petit Treaſon, and Felonies Publick and 
Private. It followeth that I ſhould treat of Miſdemeanors or Of- 
fenſes Not Capital. Becauſe in this Account I have frequently men- 
tioned Principals and Acceſſories and the Benefit of the Clergy, it 
may not be improper, firſt to ſay ſomething of the Nature of the 
Principals and Acceſſories, and of the Benefit of the Clerg y. 


CHAP. IL 
Of Principal and Acceſſory, and Of the Benefit of the 
Clergy 


Of Princi- © Principal is He that is an Actor, or Preſent and Aiding and 


$4 ſame Ground, or in the ſame Houſe, though not within View when 


Dalt. ch. 161. the Fact is Done. p He who incites a Madman to do a Murder is 


p. 395 . ,, A Principal Murderer. In High Treaſon All are Principals. So 
Dalt. ch. 181. that he who by Command or Perſuaſion indnces another to Com- 
2. 401. mit Treaſon; or receives a Traitor knowingly after Treaſon Com- 
. 171 *% Mitted by him is a Traitor. For whatſoever will make a Man an 
N. p. &. 127, Acceſſory in Felony, will make him a Principal in High Treaſon. 


AY Kr 9 In Petty Larceny and in Treſpaſes Vi & Armis, All are Principals. 


By the 8 H. 6. chap. 12. Procurers, Counſellors and Abettors in 
By 


36. 
3 610.750 Stealing or Imbezilling any Record are Principal Felons. 
| o | 
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"By the 3 H. 7. chap. 2. Procurers, Abetters and Receivers of a 
Woman, I/ife, Widow or Maid, having Lands or Goods, and Car- 
ried away againſt Her Mill, Married or Defil'd, are to be Deemed 
Principal Felons, though concern d before or After the Fatt. [Sce of 
Forcible Marriage, ante.] 


Here the Common Law is Alter'd by the Expreſs Words of the 
Statutes. 


II. An Acceſſory, Particeps Criminis, (Acceſſorius) is he that is of Acceſlo- 
concerned in the Felony by Commandment, Aid or Reccipt. t By * 
Commandment all thoſe are included, that Incite, Procure, Set on. * 0; 28 
or Stir up any other to do the Fact, and are not preſent when the Dalt. eh. 165. 
Fact is Done. So By Aiding, All Perſons, Counſelling, Abetting, F. 396. 
Plotting, Conſenting, Furniſhing with Weapons, and encouraging 
to do the Act may be included, if they are not Preſent when the Act 
is done. If the Party Commanding or Aiding is Preſent, He is a 
Principal. Receipt is, when one knowing of the Felony, Reccives 
the Felon and Conceals Him and His Offenſe. | 

In High Treaſon there are no Acceſſories, but all are Princi- * 1 Inf. 57, 
pals. [Sec 17 455 | « © Þ. 

In Petty Treaſon and other Felonies (except Petty Larceny ; Sce ; Int. . 
ſupra, ) there may by Acceſſories. Yet the Acceſſory cannot be 21, 138, 139; 
guilty of Petit Treaſon, where the Principal is found Guil'y of Mur- - P. C. 213. 
der. The Offenſe of the Acceſſory can never be of a Higher Na- Daten 161. 
ture than that of the Principal. _ | p. 394. 

There may be an Acceſſory in Mayhem, Piracy, 0 i1 & 13 
V. z. chap. 7. 8 Geo. 1. chap. 24.4. 3. and Premunire. | (On.) In Pe- 
tit Larcenies, Treſpaſſes Vi et armis, There are no Acceſſorics. For 
as in the Higheſt Offenſe there is no Acceſſory, ſo it is in the loweſt 
Offenſes, or in all Offenſcs under Felony, as in Riots, Routs Forcible 
Entries, and other Treſpaſſes Vi et armis. Here all are Principals as 
before obſerved. * He that Receiveth a Treſpaſſer on Lands and n 80. b. 
Goods, after the Treſpaſs is Committed, is no Treſpaſſer, unleſs the 4 Int. 317. 
Treſpaſs was done to his Uſe and Benefit, and He agreeth to it af- 
terwards ; for then his ſubſequent Agreement amounteth to a Com- 
mandment, and makes him a Principal. Yet if the Treſpaſs was on 
the Perſon of any one, ſuch After- Agreement will not make Him a 
Treſpaſſer. By the Laws of the Foreft, A Receiver within the Fo- 
reſt is a Principal 'Freſpaſler, though the Treſpaſs was not Done to 
his Uſe and Benefit. So if He Reccives the Fleſf. of the King's Ve- 
niſon, knowing it to be the King's Veniſon. | 

u There are Acceſlories Before and after the Fact. 1. An Accef- « 2 Inf. 1 82. 
ſory Before the Fact is He that Hireth, Commandeth, Councels, or 3 Jaſt. 57: 
Aideth in the Commiſſion of a Felony, and is abſent when it is done. „ 
But when the Execution varies from the Command as to a Perſon 4 Rep. 44. 
Slain (as by killing one inſtead of Another, not as to the Time or . 
Place) or in the Nature of the Offenſe, or if the Commander Re- 3 9 
vokes His Command, The Commander is not Acceſſory. But if One 
Commands another to Poiſon ſuch a particular Perſon, and He 
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* Acceſſorius ſequitur naturam ſui ꝓriucitalis. 3 Inſt. 139. 
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Shoots him, or if one Commands another to beat ſuch a Man, and 
he beats him to Death, The Commander is Acceſſory. This is 
the ſame Felony in Subſtance. In Manſlaughter there can be no 
Acceſſories Before the Fact, becauſe the Killing is ſuppoſed to be 
done Suddenly, and without Premeditation. But there may be 
Acceſſories in Manſlaughter, after the Fact. No one can be pu- 
niſhed as Acceſſory to any Homicide Committed by Miſchance, or 
x 2 Inſt. 182, Se TDefendendo. 2. * An Acceſſory After the Fact is, when one Re- 
133: Cg ceiveth a Felon by Concealing or Relieving him, whom He know- 
219. eth to have Committed a Felony. An Acceſſory after the Fact is 
Dalr.ch.161. only by Receiving. [See the 3 & 4 V. & M. chap. 9. 5 Ann. 
b. zs . chap. 31. 4 Georg. 1. chap. 11. 6 Georg. 1. chap. 23. Concerning 
the Buying or Recciving Stol'n Goods. ] A Felony muſt be Com- 
mitted, and one muſt know Him to be the Felon, to be an Acceſ- 
ſory after the Fact. A Relieving a Felon with Money, Victual, or 
a Horſe for his Journey, knowing him to be ſuch, makes one Ac- 
3 Inft.108. ceſſory to the Felony after the Fact. / And the Law is ſo ſtrict in 
—— C. 65, this Caſe, that a Brother receiving His Brother, or a Husband re- 
Dalt eh. 161. ceiving His Wife, may be Acceſſories. But if the Wife receives the 
p. 398, 399. Husband, She ſhall not be as an Acceſſory; for ſhe is not bound 
to Diſcover the Offenſe of her Husband; neither ought ſhe to accuſe 
Him. [See chap. 1. Princip. ante.| 
If a Man is Attaint of Felony in one County, Notice of the At- 
tainder is preſum'd in the ſame County, to make One Acceſſory by 
Receiving Him; ( 0x.) but not in another County. 
2 1 Inſt. 138, 2 One Receiving a Felon that hath Enter'd into a Recognizance 
139. Cg. to appear, or One ſending Letters in his Favour, Adviſing Witneſſes 
me a not to appear againſt him, Gc. is not Acceſſory ; for this is not Re- 
Dalt.ch. 161 ceiving the Felon ; tho Sending Letters in his Favour, * Adviſing 
p 398,49 Witneſles not to appear, is a Miſdemeanour, and may be Puniſhed 
Lawley, Paſ. by Fine and Impriſonment. | 
4 Geo. 2. in One may be an Acceſſory to an Acceſſory ; as by willingly Re- 
Ws cciving an Acceſlory to a Felony. 
The ſame Receipt of an Offender, which will make the Receiver 
an Acceſlory after the Fact in Caſe of Felony, will make Him © 


Principal in High Treaſon, as hath been already obſerved. 
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RULES concerning Acceſſories. 


z Inſt. 16, 2 HERE an Act of Parliament makes a Felony, It doth 
3 Incidently make ſuch Acceſſories, as would be Acceſſories 
S. P. C. 44 Before or After a Felony at Common Law; tho' many Acts of 
H. P. C. 215. Parliament, which make an Offenſe Felony, expreſly make men- 
8 tion of Abettors, Counſellors, Procurers and Concealers; which the 
4oo. | Law would have interpreted to be included of Courſe. 

b He that Commandeth or Counſelleth to commit an unlawful 
Act, is Acceſſory to all that ſhall enſuc upon that Evil Act, if it 
was Exccuted in the ſame Manner, as it was commanded or Coun- 
ſelled ; but not to any Act, that is diſtinct from it. 


4 Tho 


d 3 Inft, 51. 
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© The Acccſlory ought not by Common Lato to be forced to An- 1 
ſwer, before the Principal is attainted or Convicted. Yet if the Ac- Frag TRY 
ccſlory will, He may pray Proceſs againſt the Inqueſt, before the 4 Rep. 43. 
Principal is Attainted ; for every Man may Renounce the Right 97s: ot; 
which the Law allows. But the Courſe is, That If the Principal Dalc. ch. 161. 
pleads not Guilty, the Acceſſory ſhall alſo plead not Guilty, and p- 400. 
may be tried by one Inqueſt. Burt if the Jury find the Principal not | 
Guilty, They find the Acceſſory alſo not Guilty. 

4 It the Principal upon His Arraignment Confeſſes the Felony, 4 2 Inft. is; 

and before Judgment Obtains Pardon, The Acceſſory is thereby Diſ- 4 Hep. $3:44- 
charged, becauſe the Principal was never Attainted. [But Se the * 
i Ann. chap. 9. poſe. | 

© One Acquit as Principal ſhall not be arraigned as Acceſſory be- H. p. C 

fore the Fact; But he may as Acceſſory after the Fact. But if He is 224 244 


Acquit as Acceſſory, He may be arraigned as Principal. Rely. 25,26, 
Acceſſories before and after the Fact are Puniſhable with Death. : 3 Inſt. 158. 
Sce of the Benefit of Clergy, poſt.) Dalt. ch.161. 


Sce the 2 & 3 Ed. 6. chop. 24. Concerning the Trial of an Ac- © 396, 400, 
ceſſory in one County to a Felony Committed in another County. 


By the 3 & 4 W. & M. chap. 9. If any Perſon ſhall Buy or Re- 
ceide any Goods, that ſhall be felonioaty taken, knowing the ſame 
10 be Stolen, He ſhall be taken as Acceſſory to ſuch Felony after the 
Fatt, and ſhall ſuffer as an Acceſſory to rhe Felony after the Felony 
Committed. 

Ey the 1 Ann, chap. 9. V the Principal be Convift of Felony, 
Stands Mute, or Challenges Peremptorily above 20 Farors, The Ac- 
cefſory way be proceeded againſt, as if ſuch Principal Felon had 
been Attainted, notwithſtanding ſuch Principal be Admitted to His 
Clergy, Pardon'd, or otherwiſe Delivered Before Attainder. And 
ſuch Acceſſory Convicted, If he ftazids Mute, or Challenges as afore- 
ſaid, ſhall ſuffer as if the Principal Had been Attainted. 3 
Buyers and Receivers of Stol'z Goods, knowingly, may be Pro- 
ſecuted for a Miſdemeanor, before the Principal is Convitted, which 
ſhall Exempt them from being puniſbd as Acceſſories, when the 
Principal is Convitted, i OO 

By the 5 Ann. chap. 31. If any Perſon ſhall Receive or Buy know- 
ingly Any Stol n Goods, or knowingly Harbour or Conceal Felons, 
He ſhall be taken as Acceſſory to the Felony, and being convitt ſhall 
ſuffer Death as a Felon. And if the Principal cannot be Taken, 
ſo as to be Convitt, yet the Perſon Buying or Receivi ng knowingly 
may be Proſecuted for a Miſdemeanor ; which ſhall Exempt the 


Mender from being puniſhed as Acceſſory, If the Princi pal be after- 
ward Convitt. = | 


See the 4 Geo. 1. chap. 11. Concerning the Tranſportation of any 
Perſon Receiving or Buying Stol'n Goods, by the King's Mercy, Gc. 
and the 4 Geo. 1. chap. 11. where any Perſon taketh Reward under 
: | „ca | Pre- 


—— — 


— 


* Ubi factum nullum, ibi fortia nulla. 4 Rep. 43. 
Ub: uon eſt principalis, non poteſt eſſe acceſſorius. Ibid. 


* YL 
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Pretenſe of Helping one to his Goods Stol'n, Cc. 6 Georg. 1. chap. 23. 
For the Reward of Diſcovering ſuch Perſons. 
See alſo Of Arraignment, Book 4. chap. 5. 


Of the Bette. III. 8 The Benefit of the Clergy was an Antient Privilege of the 
fir ofthe Church, where one in Orders claim'd to be Delivered to his Ordi- 
py 33 nary, to Purge himſelf of a Felony. For the Pope Endeavoured to 
634,636,637, Exempt the Clergy from the Juriſdiction of Lay Judges in Cafe of 
Hob. 288. Life and Member ; which the Temporal Courts would not yield to, 
1 but only in Part (oig.) as to this Privilege in Caſe of Pelony. [Sec 
101, 103. et. 1. chap. 2. Art. Cler. chap. 15.] The Controverſy betwixt the 
Eccleſiaſtical and Temporal Juriſdiction being thus Adjuſted, all 
Perſons that could Read were allow'd to be Clerks. For Heretofore 
few were bred up to Learning, unleſs thoſe which were Deſign'd for 
Orders. But if the Party could not Read he was to be Hang'd. 
Mien that were Blind, Gc. or Women (which By any Diſpenſation 
could not be admitted to be of the Clergy) Infidels and Hereticks, 
were not allowd it. But where it was allowable, There were ver 
few Caſes, wherein the Common Law Denied it. [See infra.] 
'This Claim of Clergy might antiently be made upon Arraignment 
and before Conviction, or as ſoon as the Priſoner was brought to the 


b 2 Inſt. 164, Bar. n After wards it could not be claim'd till after Conviction, be- 


633. 

Hob. 289, 
290. 

H. P. C. 239. 


290, 291, 292. 
S. P. C. 138. 


Hob. 289. was to be Degraded, or kept in Priſon by the Ordinary. [See 23 H. 8. 
Yelv. 38. chap. 1. and Of Appeali, Book 4. chap. 5.] tho the Ordinaries, Even 
H. P. C. 240. in Thoſe Caſes, would frequently proceed to Purgation. 


By the 4 H. 7. chap. 13. A Convid of Felony (not being within 
! 2 Inſt. 637. 1 Orders) ſhall be Burn'd in the Brawn of the left Thumb, before he 
Hob. 2885 iy Delivered to the Ordinary. 
K. P. C. 230, very Perſon (not being within Orders) which Hath been once ad- 
238, 239. mitted to the Benefit of the Clergy, upon the ſecond Arraignment 
n ſhall not be admitted to it. But if one in Orders asks the Benefit 
Pr 353" of the Clergy the Second Time, He muſt ſhew his Orders, or his 

Ordinary's Certificate. 5 : 


So that Clergymen may have the Benefit of the Clergy Twice. 
and ſhall not be burnt in the Hand. 


I | | This 


— w_ 


Ch. 2. ; Laws of England. 


This Statute was Repeal'd, as to Perſons in Orders, by the 28 J. 8. 
chap. 1. and 32 H. 8. chap. 1. But it is Reviv'd by the 1 Ed. 6. 


chap. 12. f. 4. ® It was the firſt Statute that was made for Burning m; tae. 
in the Hand, Yet it did not intend that the Burning ſhould be any 237- 


Part of the Judgment, but only 'That the Criminals might be 


5 Rep. 50, 


known upon the ſecond Offenſe. For at the Common Law one 110. 


might have His Clergy i Infinitum. 


By the 18 Eliz. chap. 7. An Offender admitted to His Clergy af- 
ter Burnins in the Hand, ſhall not be Delivered to his Ordinary, 
but all be Enlarged By the Conrt, or be Detained in Priſon at 
Diſcretion ; but not longer than for one Tear. 


So that now Purgation is wholly taken away By this Statute. 


H. P. C. 272. 


If the King Pardoneth the Burning of the Hand; * It is within the * 5 Rep. 50, 
Act, tho' the Words are After Clerg y and Burning of the Hand; 110. 


for the Pardon hath Diſcharged the Puniſhment. And if One Ob- 
taineth a Pardon before Conviction, He ſhall not forfeit His Goods, 
nor the Profits of His Lands. | 


To go on with the Statute : 


One admitted to his Clergy ſhall nevertheleſs Anſwer For all other 
Felomes. 


But the n Practice is otherwiſe, as to Felonies within the Benefit Kely. 4r, 


of the Clergy, and is Thought to be according to Law. | 
[See the 8 Eliz. chap. 4. as to Felonies not within the Benefit i 
of the Clergy. ] 


By the 3 & 4 W. & M. chap. 9. If a Woman i Conzitted of an 
Offenſe, for which a Man might Have the Benefit of His Clere y, 
She (upon Her Prayer to Have the Benefit of this Af) ſhall be 
forthwith Burn'd in the Hand, and kept in Priſon not exceeding a 
Mar. [See the 21 Fac. 1. chap. 6. 

Perſons Indidted of any Offenſe, for which by Virtue of any 
former Law They are Excluded Clergy, if Convift by Verditt or 
Confeſſion, ſhall not be admitted to the Benefit thereof, If they ſtand 
Mute, or will not Anſwer Directly to the Felony, or ſhall Challenge 
peremptorily Above Twenty. [See 1 Ann. chap. 9.] 

Aſter Burning and Allowance of Clergy, The Judge may Diſ- 
charge the Offender, or Bind him to his Good Behaviour. 


This Statute Extends not to Appeals, nor to Offenſes made Felo- 
nies by Subſequent Statutes, | 

Note, That by the Common Law, where the Clergy was allow- 
able, It was allow'd tho' the Party was Convict by Confeſſion or 
Verdict, or ſtood Mute, or Challenged above Thirty-Five. So that 
if a Statute takes away the Benefit of the Clergy only upon Convic- 
tion by Confeſſion or Verdict, The Benefit of the Clergy remains to 
One ſtanding Mute, Oc. till That alſo is taken away by Statute, as 
in the Statute above-mention'd. 


* 
n ; 5 6 By 


Pp 
P. C. 212. 


_ — — - 
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*:1 Rep. 29. 
3 Inſt. 114. 
H. P. C. 230. 


P 3 Inſt. 39. 


73- 
H.P. E. 230. 
Kely. 104. 


By the 4 & 5 W. & M. chap. 24. If any Woman i Convitted of 
a Felony, and hath once had the Benefit of the Clerg y, ſhe ſhall be 
Excluded it upon a Conviftion of any other Felony. 

By the 5 Ann. chap. 6. If any Perſon Convitt q of ſuch Felony, for 
which he ought to have the Benefit of the Clergy, doth pray the Bi- 
ue ſit of this Act. He ſhall not be Required to Read, but ſhall be pu- 
ui ſbed as a Clerk Convitt. And Perſons Burn'd in the Hand for 
Theft or Larceny, may be ſent by the Judges to a Houſe of Correction 
or IVorkhouſe, not leſs than Six Months, nor above a Tear. 


So that Reading at laſt as well as Purgation is wholly laid 
aſide, 'The Burning is now taken for the Benefit of the Clergy, which 
hath the ſame Effect as Purgation had before. 

Note, 'Fhat a Lord of Parliament ſhall have the Benefit of His 
Clergy, tho He cannot read, without Burning ; but for the firſt 
Time only. [See 1 Fd. 6. chap. 12. and See of Perſons in Holy 
Orders, Ante in the 4 H. 7. chap. 13.] 


| By the 4 Geo. 1. chap. 11. Perſons Convitt of Larceny, &c. with- 
in the Benefit of the Clergy, may be ſent to the Plantations in 


America /or 7 Years, inſtead of being Burnt in the Hand. [See of 
Judgment in Felony, Book 4. chap. 5.] 


R ULES concerning the Benefit of the Clergy. 


| N All ® Felonies (Except for Robbing Churches) The Offender 
ſhall have his Clergy, unleſs it is Expreſly taken away by ſome 
Statute. 

P Where any Offenſe is made Felony By a Statute, 'The Benefit 
of the Clergy is to be allow d, tho' the Statute ſays Expreſly, That 
the Offender thall ſuffer Pains of Death. For the Benefit of the 
Clergy is ſuch a Privilege, that no General Words in an Act of 


Parliament ſhall take it away from the Offender. 


a11 Rep.37. 


H.PC. 231+ 


H. P. C. 231. 


f 5 Rep. 110. 


H. P. C. 241. 
Hob. 292, 


293. 


1 Where ever Clergy is Taken away by Statute, the Offenſe laid 
in the Indictment muſt be upon that very Statute, otherwiſe the Of- 
fender ſhall have his Clergy; As upon the 3 & 4 Ph. & Mar. The 
Indictment muſt be Malitzoſe ; upon the 8 Elis. chap. 4. It muſt 
be Clam et Secrete, otherwiſe Clergy allowable. | 
If a Statute takes away Clergy from the Principal, It is not to 
be taken away from the Acceſſory ; unleſs the Acceſſory alſo is par- 
ticularly included, | 

If one Hath his Clergy allow'd, He may afterwards purchaſe 
Goods, tho' the Goods which he had at the 'Time of Conviction were 
Forfeited. And he may Retain the Profits of his Lands, that ſhall 


ariſe afterwards. For by the Statute of the 24 Elis. chap. 7. Al- 


lowance of Clergy and Burning is in lieu of Purgation or Pardon, 


-by Virtue of the Words He ſhall be preſently Enlarged and Deli- 


ger d. [See of Forfeiture, Book 4. chap. 5.1 
t Hob. 294. 


H.P.C. 241. 
Kely. 37,38. 


t The Benefit of the Clergy, or Burning in the Hand, Reſtores One 
to his Credit; becauſe It cometh into the Place of Purgation at the 
Common Law, which ſuppoſeth he might be Not Guilty, tho' it 


is Contrary to the Verdict, [See of Evidence, Book 4. chap. 4. 


l I Hint- 


Ch. 2. Laws of England. 391 


I Hinted before, that there were very few Caſes, wherein the 
Common Law denied the Benefit of the Clergy. * It was Denied Tu 196; 
only in High Treaſon againſt the King, Petit 'Treaſon and Sacri- 3463 5,636. 


| : Rep. 29. 
lege. And as to Sacrilege, The Ordinary might have allow'd it, HP. C. 4 
if he pleas'd. 230. _— 


By the 25 Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Con- 
wits of any Treaſon or Felony (not touching the King Himſelf ) ſhall 
he Delivered to the Ordinary. 


So that after this Statute There was Clergy in all Caſes but 
High Treaſon and Sacrilege. But now this Privilege is taken awa 
by many Subſequent Statutes in ſeveral Offences, which I ſhall ſet 
down Alphabetically. 


" Before the Fact Maliciouſly in Petty Treaſon, 
Murder, Burglary, Robbery in Dwelling-Houſes, 
+ or in or near the Highway, Houſe-Burning, or 
Acceſſory. \ Burning of Barns wherein there is Corn or Grain. 
| 4 & 5 Ph. & M. chap. 4. [Sec under the Proper 
(Heads, infra. | 
To Imbezil to the Value of Twenty Shillings- 
Arinour. 50 22 Car. 2. chap. 5. [See of Publick Felonies 
Ante chap. I.] | 
To Acknowledge, or to procure to be Acknow- 
ledged, (Being Acceſſory Before the Fact) any Fine, 
Recovery, Deed Enroll'd, Statute, Recognizance, 
Bail 9 BAIL or Judgment, in the Name of Another, 
n not Conſenting or Privy. 21 Fac. 1. chap. 26. 
| Sce the 4 & 5 NM. & M. chap. 4. For a leſſer 
Puniſhment for Perſonating Bail before Commiſ- 
Lſioners in the Country. 


Not Surrendring Themſelves, or not Submitting 
to be Examined, and upon Their Examination not 
Diſcovering How they Have Diſpoſed of the Eſtates 
and Effects, Oc. 5 Georg. 2. chap. 30. 


Baſtard ma Where the Mother hath Conceal'd the Birth, ſo 


Bankrupts. 


4 that It doth not Appear whether the Child was 
885 Born Alive or Dead. 21 Fac. 1. chap. 27. 


Booth Taking away the Goods in any Booth or Tent 
8 In any Fair or Market. 5 & 6 Ed. 6. chap. 9. 
Bug ger. — 5 Elis. chap. 17. 

1 Ed. 6. chap. 12. 18 Eliz. chap. 7. Acceſſories 
Burglary. race 46 5 Ph. & M. chap. 4. Before and After, 

3G 4W.& M. chap. 9. 

Burning Hou- 23 H. 8. chap. 1. 25 H. 8. chap. 3. 43 Elis. 
ſes or Barns 7 * 13. Acceſſories before, 23 H. 8. chap. 1. 
with Cory, (C4 & 5 Ph. & M. chap. 4. 


Captains. — See Mariners. 
Challenge © 


o * * is 4 
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Above Twenty, If the Indictment be for ſuch 
an Offenſe, for which the Clergy is not allow'd, 
if the Party is Convicted By Verdi& or Confeſſion, 
25 H. 8. chap. 3. 48 5 Ph. & M. chap. 4. 3 & 
OS i4 V. & M. chap. 9. 1 Ann. chap. 9. 
Conjuration. — See Witchcraft. 

Cut-purſe. — See Pick-pocket. 

Deeds E- & To Acknowledge in the Name of Another. Sce 

roll d. Bail, ante. | 


; To Remain above a Month in Euglaud or 
Egyprians. Wales 1 & 2 Ph. & M. chap. 4. Conſorting with 
Them for a Month. 5 Elis. chap. 20. 


Farors. 


- 'To acknowledge in the Name of Another. See 
Fines. Bail. 
Of Deeds, &c. upon ſecond Conviction. 5 Elis. 
chap. 14. 2 Geo. 2. chap. 25. Of Bank-Notes, 
8 G 9 IV. z. chap. 19. 9. 36. Of Exchequer-Bills, 
726 8 V. z. chap. 31. 9. 78. 6 Geor. 1. chap. 4. 
2 65 Of Stamps, 9 G 10 . 3. chap. 25. 9. 59. 

6 Georg. 1. chap. 21. f. 60. South-Sea Bonds, &c. 
Fi 49 Ann. chap. 21. 6 Georg. 1. chap. 4. g. 56. Lot- 

er). ter- Orders, 12 Ann. chap. 2. 5 Georg. 1. chap. 3. 
Bulls on Aſſurance for Ships, &c. 6. Georg. 1. 
chap. 18. (. 13. See of Forgery at the End of 
chap. 1. Ante. And the 9 Ann. chap. 11. & chap. 
| 23. 10 Aun. chap. 19. 5 Georg. 1. chap. 2. 6 Geo. 1. 
| chap. 21. h. 60. For Stamps on Cards, Dice, Lin- 
nen, Silks, Paper, Leather, Ge. 


Helping 10% Unleſs he Apprehends the Offender, ec. In ſome 
Stola Goods © Caſes Ouſt of Clergy. 4 Geor. 1. chap. 11. 


Reward. - 
= tay 1 Ed. 6. chap. 12. 2 & 3 Ed. 6. chap. 33. Ac- 
Horſe-ſtealing. Le Before and After. 31 Eliz. chap. 1 2. 
In the Day-time, and taking to the Value of 5 5- 


Heaſclreaking Yu Eliz. chap. 15. 
See Robbery., 


Houſes, 5c. | 
Demoliſhed 8 See Rioters. 


by Rioters. | 
Feſuits. — See Prieſts. 
p To Acknowledge in the Name of another not 
. Privy. See Bail. 
Any Perſon Maliciouſly. 22 & 23 Car. 2. chop. 1. 


Maiming. Jene Aiders, and Abettors, are alſo Felons 


without Clergy. Jbid. 
Maid. — See Woman. 


Deſtroying the ſame. 1 Anz. chap. 9. 
See 4 Georg. 1. chap. 12. 
And ſee IVreck, infra. 


| Captains and Mariners belonging to Ships and 
Mariners, 8 


1 Munition. 


Ch. 2. Low of England. : 
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Munition. — To Imbezil. See Armonr; 


23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6: 
Murder. Jehop 12. Acceſſories before, 4 & 5 Ph. & N. 
chap. 4. 


Mute Standing, & 25 H. 8. N 3. 1 Ed. 6. chap. 1%: 46 5 
or not Anſwer- PH. G M. chap. 4. 3 & 4 V. & M. chap. 9. 

ing Directly. C1 Aun. chap. 9. | | 
Naval Stores. — To Imbezil. See Armour. 


Ordnance, — To Imbezil. See Armour. 


C For an Offerice not within the Benefit of the 
Outlawry, Olersy, 1 Ed. 6. chap. 12. 4 & 5 Ph. & M. 


chap. 4. 8 Eliz; chap. 4. 18 Eliz. chap. 7. 22 
Car. 2. chap. 5. 3& 4 V. & M. chap. 9. 
, Taking above 'Twelve-pence from the Perſon 
Pick pocket. 4 clam et Secrete, 8 Elig. chap. 4. 


| 11 C 12 V. z. chap. 7: and the Acceſſory Be- 
Piracy. fore and after in ſome Caſes to ſuffer as Principal. 


[See 4 Georg. 1. chap. 12. 8 Geo. 1. chap. 24.] 
Plague. — See Ouareiitine. 
Poiſoning. — Of Malice Prepenſed, Fd. 6. chap. 12. 


Popiſh Recu- 3 Not Departing the Realm within a Time Li- 


mited, or Returning without the King's Licence 
ſants. 35 Eliz. chap. 2. | . s 


Priefts and Je- 5 Thoſe who Receive, Relieve or Maintain Them 
ſuits. knowingly, 27 Eliz. chap. 2. | 


Privy Counſel- Thoſe who Attempt to kill, or do Strike or 


hors. Wound him in the Execution of his Office, 9 Ann. 
chap. 16. 


; Not performing, 7 Georg. 1. chap. 3. and 8 Geo. 1; 
Nuarentine. N. 8. 1 Ceo. 2. chap. 13. 6 fog 2. chap. 34. 


Rape. — 18 Eliz. chap. 7. 
Recognizance. 1 acknowledge in the Name of another. See 
ail. | 


| Recovery. 3 To acknowledge in the Name of Another. Sce 
Bail. 


Rioters. — 1 Georg. 1. chap. 5. 


Robbery of $ 23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 


Churches, orgchap. 12. of & 6 Ed.6. chap. 10. Acceſſories be- 


Sacrilege. fore, 23 H. 8. chap. 1. 


Robbery in or 23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
near the High- Ichap. 12. Acceſſories to Robberies in or near the 


Way, Highway, 4 & 5 Ph. G M. chap. 4. 


Ece Robbery. 


_- 
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i 23 H. S. chap. 1. 25 H. S. chap. 3. 1 Ed. 6. 
Robbery . in | chap. 12. 39 Eliz. chap. 15. 3 & 4 V. & M. 
Derelling- | chap. 9. 10 C 11 V. 3. chap. 23. 12 Ann. chop. 7. 
Houſes, Shops,] See the Statute In Larceny from the Houſe, and 
Ware - houſes, \ Burglary, chap. 1. ante. Sec alſo for the Acceſ- 
Coach - honſes j ſories, . 23 H. S. chap. 1. 4 & 5 Ph. & M. ch. 4. 
or Stables, 3 & 4 V. & M. chap. 9. 10 & 11 IF. 3. 
chap. 23. 


Sacrilege, — See Robbery of Churches. 
Smugglers, «= 8 Georg. 1. chap. 18. 


f Departing without Licence, 75 H. 7. chap. 1. 

3 H. S. chap. 5. 2 Ed. 6. chap. 2. [For Seducing 

Soldiers to Depart, See 1. Georg. 1. chap. 47.] 

Soldiers. 2 Wandring without Teſtimonial of a Jultice of 
the Peace. 39 Eliz. chap. 17. 

| [For being of the Popiſh Religion, See 1 Geo. 1. 

hap. 47. 


Ship, = — Deſtroying, See Mariners. 
Stabbing. — 1 Fac. 1. chap. 8. 


Statute. 33 Name of Another, See 
alle | 


Tranſported Fe- 
lons, &c. Re- 
turning with- | 
in the Time; 4 Georg. 1. chap. 11. 5 Georg. 1. chap. 28; 
Limited, or be-] 6 Georg. 1. chap. 23. 

ing Reſcud 
when going to 
be tr anſported. * 


ö 


25 Ed. 3. chap. 2. See the Statutes in High 
Treaſon High. ; Treaſon, chap. 1. Concerning the Coin, The Pro- 
teſtant Succeſſion, and Soldiers. 


Treaſor Petit. ; 6. chap. 10. Acceſſories Before, 4 & ; Ph. & M. 


IWitchcraft. — 1 Jac. 1. chap. 12. And Acceſſories before. 


| Cut or Stol'n from the 'Tenters in the Night, 22 
Moollen Cloth. Sur 2. chap. 5. [Stealing Cotton or Linnen out of 
255 Bleaching Ground, 4 Geo. 2. chap. 16.] | 


Unlawful Exporters Returning after Tranſpor- 
Wook. - tation, c. 4 Georg. 1. chap, 11. 
I omen 


— 


Ch. 3: Laws of England. 


| 
. $ 


"WY 


_ 


" Stoln, Having Lands or Goods, or being Heirs 
Apparent, contrary to the 3 H. 5. chap. 2. Offen- 
ders {hall not have the Benefit of the Clergy. Not 
Acceſlories before the Fact. 39 Fliz. thap. 9. 

Known Carnally under 'Ten Years of Age. 
18 Elis. chap. 7. 

Convicted of an Offenſe that was within Cler- 
gy; ſhall be excluded the Bencfit of the Clergy 
upon Conviction of any other Felony. 3 © 4 I. & 
(N. chap. 9; 


omen. 


** — 


Wreck. ing any Pump, Gc. 12 Ann. chap, 18. [Sco 


5 Making Holes in any Part of the Ship, or Steal- 
4 Georg. 1. chap. 12. 

'Thus has the Benefit of the Clergy been taken away by Acts 
of Parliament in Abridgment of the Common Law. 


By the 3 & 4 W. & M. chap. 9. Perſons Indicted for Stealing any 
Goods in any County, and thereof Convitted, &c. ſhall not Have 
Clerg y, if it appears upon Evidence, That the ſaid Goods were taken 
in any other County, and They ſhould have loft the Benefit of the 
Clergy, if They had been Convitfted by a Fury in that County. 

A Tranſcript, Certified by the Clerk of the Crown, Clerk of the A, 
ſizes, or Clerk of the Peace, of the Tenor of the Indiftment, and of 
the Perſon's having had the Benefit of the Clergy, or of this Act, 
to the Judges or Fuſtices in any other County, ſhall be a Sufficient 
Proof That ſuch Perſon hath had the Benefit of the Clergy, and of 
this Af. [See the 34 & 35 H. 8. chap. 14.] | 


CHAP. III. 


Of Crimes Not Capital. Aud therein, 1. Of Offen- 
| ſes Againſt the Temporal Laws made for the Support 
of Religion. 2. Of Offenſes immediately Againſt 
His Majeſty's Crown and Dignity. 3. Of Offenſes 
that are Hurtful to the King's People, or Againſt the 
Commonwealth in General, in Reſpect of Publick 
Juſtice, Publick Peace, Publick Trade, the Health 
and Eaſe of the King's People. 5 


8 RIMES Not Capital are T hoſe for which (as I ſaid before) Of Crimes 
The Offender ſhall not ſuffer Death, but only Forfeiture of not Capital 


Lands or Goods, or Fine, or Corporal Puniſhment. 

Theſe Offenſes are againſt the Temporal Laws, made for the Sup- 
port of Religion; againſt His Majeſty's Crow and Diguig; againſt 
, Ee e 2 e the 
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the Commonwealth in General, in Reſpect of Publick Juſtice, Publick 
Peace, Publick Trade, The Heath and Eaſe of the King's People. 
This Diviſion includes the remaining Part of the Pleas of the Coton, 
which ſhall be treated of in this Chapter. 


L I. Of Offenſes againſt the Temporal Laws, made for the Support 
AGE of * Religion. 'Theſe are Miichcraſt, Blaſphemy and Pn, 
ligion. Drunkenneſs, Bawary, Hereſy, Simony, Offenſes againſt the Efta- 
bliſhd Church. | | 
1. Of Witchcraft ; [See Of Witchcraft in the Second Degree, ch. 1. 
ante, and the Puniſhment of Impriſonment and Pillory for it.] 
1. Of Blaſphemy and Profaneneſs. 
„ Blaſphemy (from Ban] The eiu, Ledere Famam) is an In- 
— tklne: jury offered to God, by attributing what doth not belong to Him, 
cap. 1. Iguo- and by Denying what doth belong to Him; and by attributing to 
0 0. Blat. the Creature, that which is proper only to God. 
phemis. All Blaſphemy and Profaneneſs are Offenſes by the Common La. 
and are puniſhable by Fine and Impriſonment. 
Concerning Blaſphemy, as puniſhable by Statute. 


By the 9 & 10 W. 3. chap. 32. Fam Perſon, Having made Pro- 
feſſion of the Chriſtian Religion, ſhall be Convitted in any of the Courts 
at Weltminſter, or at the Aſſizes, of Denying any One of the Per- 
ſors of the Holy Trinity to be God, or of maintaining that there are 
more Gods than One, or of Denying the Truth of the Chriſtian Re- 
ligion, or the Divine Authority of the Holy Scriptures ; He ſhall for 
the firſt Offenſe be adjudged uncapable of any Office; and for the So- 
cond Offeriſe ſhall be Diſabled to Sue any Action, or to be Guardian, 
Executor or Adminiſtrator, or to take by any Legacy, or Deed of 
Gift, or to Bear any Office, Civil or Military, or Benefice Eccleſi- 
aftical, for Ever, and alſo ſhall ſuffer Impriſonment for Three Tears. 
No Proſecution ſhall be for Words Spoken, unleſs the Information 
be given upon Oath before ſome Fuſtice of Peace within Four Days, 
and the Proſecution be within Three Months after ſuch Information. 
Renoumcing ſuch Erroneous Opinions in Open Court upon the firſt 
Offenſe, ſhall Diſcharge all Penalties. - + 
[See the 13 Eliz. chap. 12. 29 Car. 2. chap. 9. under the Tit. 
Hereſy, paſt.] | | 


Concerning Profaneneſs. | et | 
. Profaneneſs (qu. procul a Fano) is a N paid to the Name 
of God, and to Things and Perſons Conſecrated to Him. Or a Con- 
temptuous Treating of any Thing, in which God's Name or his Ho- 
nour are Concerned, NID! 8 

Profaneneſs is puniſhable by Statutes; For Reviling the Sacra- 
ment of the Lord's Supper; Profanely uſing the Name of God, &c. 
in Plays: Profaning the Lord's Day; Curſing and Swearing. 


2 | For 
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For Reviling the Sacrament of the Lord's Supper. 


By the 1 Ed. 6 chap. 1. 1 Eliz. chap. 1. To Revile the Sacra- 
ment of the Lord's Supper, is Fine and Impriſonment. 


For Profanely uſing the Name of God, Gc. 


By the 3 Jac. 1. chap. 21. If any Perſon ſhall in any Stage- 
Play, Interlude 07 Sheew, Jeſtingly or Prefanely uſe the Name of 
God, or of Jeſus Chriſt, or of the Holy Ghoſt, or of the T rinity, 
He ſhall Forfeit Ten Pounds; the one Moiety to the King, the 
other to Him that will ſue for the ſame. 


For Profaning the Lord's Day. 


By the 1 Car. 1. chap. 1. There ſhall be no Aſſembly of People out 
of their own Pariſhes on the Lord's Day, for any Sports whatſoever ; 
nor any Bull-baiting, or Bear-baiting, Interludes or Common Plays, 
or other unlawful Exerciſes or Paſtimes, uſed by any Perſons in 
their own Pariſhes, ou Pain that every Offender, upon View of a 
Juſtice, Confeſſion or one Witneſs, ſhall forfeit Three Shillings and 
Four Pence to the Uſe of the Poor, &c. | 

By the 1 Jac. 1. chap. 21. 4 Shoe-maker putting Boots or Shoes 
to Sale on the Lord's Day, forfeits 3 s. and 4 d. 

By the 3 Car. 1. chap. 1. No Butcher ſhall. kill or ſell any Victual 
upon the Lord's Day, in pain of 6s. and 8 d. | 

By the 29 Car. 2. chap. 7. (ThisStatute being more Full, and the 
Conviction made more eaſy) No Perſons whatſoever ſhall exerciſe 
any Worldly Labour, Buſineſs or Work of their ordinary Calling, ou 
the Lord's Day (Except Works of Neceſſity and Charity, and the 
Dreſſing of Meat in Families, and the Selling of Meat in Victual- 
ling Houſes) but ſhall Exerciſe Themſelves in Duties of Piety, Pub- 
lickly and Privately; on Pain of Five Shillings, if the Perſon is 
Fourteen Tears old. Aud no Perſon ſhall publickly Cry, or Expoſe 


to Sale, any Goods whatſoever on this Day (except Milk, which may 


be Sold before Nine in the Morning, and after Four a-Clock in the 
Afternoon) on Pain of Forfeiting the ſame. 

Alſo no Drover, Horſe-Courſer Waggoner, Butcher or Higler, 
ſhall Travel, or come to their Inn cn this Day, on Pain of Twenty 
Shillings, upon Conviction by View of One Fuſtice, Confeſſion, or 
One IWitneſs. | 

And no Perſons ſhall travel with any Boat or Barge, except upon 
extraordinary Occaſion, with the Allowance of ſome Juſtice of Peace, 
&c. on Pain of Five Shillings, In Caſe of Inability, &c. The Of- 
fender ſhall be ſet in the Stocks Teo Hours, [But fee the 11 & 12 


I. z. chap. 21. For the Allowance of Forty Vatermen to Ply on 


the Thames, &c. 9 Ann. chap. 23. For the Allowance of Hacknez- 
Coach- Men and Chair-men to Ply on Sundays within the Bills of 
Mortality. ] 


If any Perſon Travelling on the Lord's Day is Robbed, The 
Hundred ſhall not be charged. [Sce Of Robbery, chap. 1. ame.] 
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No Perſon on the Lord's Day ſhall ſerve any Proceſs, &c. excett 
in Caſes of Treaſon, Felony or Breach of the Peace. The Service 
of all ſuch Proceſſes ſhall be void ; and the Perſon ſerving the ſame, 
Pall anſwer Damages, as if He had done the ſame without JParrant. 
[But ſee 5 Ann. chap. 9.] 


For Curſing and Swearing. 


By the 13 Car. 2. chap. 9. All Perſons in the King's Pay at S 
hall be puniſh:d for Profane Oaths, Curſings and Execrations, 43 
a Court Martial ſhall think fit. 

By the 6 & 7 W. z. chap. 11. If any Perſon Profanely Curſes 
or Sewears in the Preſence or Hearing of any Fuſtice of Peace of the 
County, &c. or ſhall thereof be convitted by the Oath of One I itneſs, 
or Confeſſion of the Party before any Juſtice of Peace, Mayor, &c. 
The Party Offending ſhall forfeit to the Uſe of the Poor (if Servant, 
Labourer, Common Soldier or Common Seaman) One Shilling. And 
every other Perſon Two Shillings. For the ſecond Offenſe Donble, 
and for the Third Offenſe Treble ; to be Levied by Diftreſs by Mar- 
rant of One Fuſtice. If no Diſtreſs, the Party to be ſet in the 
Stocks One Hour for one Offenſe, Two Hours for more than One, if 
above Sixteen Tears of Age. Tf under that Age, and He doth not 
pay the Penalty, He ſhall be whipp'd by the Conſtable by Warrant 
From the Fuſtice, or by the Parent, Maſter or Guardian, in the 
Preſence of the Conſtable. 

1 * 1 upon this Act muſt be within Ten Days after 

the Ofenfe. 

— ab Convittion muſt be before One Fuſtice by the Oath of One 
a17e(s. 

This Att ſhall be read by Parſons in the Church the next Sunday 
after every Quarter-day, upon pain of 20 s. for every Omiſſion. 
Qu. How to be levied. 5 | 

The Juſtices muſt keep a Book wherein they muſt Regiſter Theſe 
Convictions, and certify Them to the Quarter- Seſſions. 

The Juſtice who Omits the Execution of this Ad forfeits 5 l. 
[See the 21 Fac. 1. chap. 20.] 


3. Concerning Drunkenneſs. 


By the 4 Jac. 1. chap. 5. If any Perſon ſhall be Drunk and Con- 
victed thereof, He ſhall forfeit for every Offenſe 5 s. to be paid within 
one Meek after Convittion, to the Churchwardens, for the Uſe of the 
Poor of the Pariſh : Upon Refuſal or Neglect to pay the Forfeiture, 


Tt is to be lemied by Warrant from the ſame Court, before whom the 


Convittion ſhall be. If the Offendet is not able to pay, He ſhall be 
committed to the Stocks by the Space of Six Hours. 

One Convifted a Second Time of Drunkenneſs, ſhall be Bound 
in Ten Pounds with Two Sureties, to the Good Behaviour. 

Conſtables, Churchwardens, &c. ſhall be charged on their Oaths, 
to Preſent the ſaid Offenſes. 

This Offenſe ſhall be Enquired of, Heard and Determined, at 


the Aﬀſizes, Quarter-Sefſions and in Leets. 


2 oy This 
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This Act ſhall not Reſtrain Ecclefiaftical Furiſdiftion, nor the 
two Unwverſaies. | | LIN 
By the 21 Jac. 1. chap. 7. One Witneſs, or the Party's own Con- 
feſſion ſhall be ſufficient Proof of the Breach of the 4 Jac. 1. chap. 5. 
and the Oath of the Party that made the Voluntary Confeſſion 
againſt Himelf, ſhall be [uffcient to convitt any other. And any Fu- 
ſtice of Peace within His Limits hath Power upon His own View, 
Confeſſion of the Party, or Proof of One Witneſs upon Oath before 
him, to convitt. a Drunkard, as well for the Penalty of 5 s. as for 
the Binding of him tothe Good Behaviour according to the 4 Jac: 1. 
chap. 5. 


[See the 5 & 6 Ed. 6. chap. 25. 3 Car. 1: chap. 3: Concerning the 
Licenſing of Alchouſes, and the Puniſhment of thoſe that keep Ales 
houſes without Licence. | 27 

See 1 Far. 1. chap. 9. 21 Jac. 1. chap. 7. 1 Car. 1. chap. 4. Con- 
cerning the Puniſhment of Alchouſe-keepers, Inn-keepers, Vintners; 
or Victuallers, that ſuffer any of the ſame Pariſh, or Any Perſor 
whatſoever, to fit Tippling in their Houſes. And for the Puniſh- 
ment of thoſe that do fit Tippling at ſuch Houſes, Sce the 1 Fac. 1. 
chap. 9. 21 Fac. 1. chap. 7. and of Offenſes againſt the Health and 
Eaſe of the People, poſt.] 1 


By the 21 Jac. 1. chap. 7. An Ale-houſe-keeper Offending againſt 
the of Jac. 1. chap. 9. or 4 Jac. 1. Chap. 5. is Diſabled 2 an 
Alehouſe within Three Tears after. 

By the 13 Car. 2. chap. 9. All Perſons in his Majefty's Pay at 
Sea ſhall be Fin d, Iinpriſon d, or otherwiſe puniſhed for Drunkenneſs; 
Uncleanneſs, &c. as the Court Martial al think fit. 


Note, That Profanation of the Lord's Day, Swearing, Curſing, 
and Drunkenneſs, and other Lewd and Diſorderly Practices, are 
uſually Puniſhed by a Juſtice of the Peace. But they may be Pre- 
ſented in the Seſſions. 

4. Concerning Bawary: 

Though Adultery and Fornication are Puniſhable by the Eccle- » ; Inſt. 205. 
ſiaſtical Law; yet the keeping of a Houſe of Bawdry, Stews or Bro- 
thel-houſe, being as it were a Common Nuſance, is puniſhable by the 
Common Law upon an Indictment, by Fine and Impriſonment. 

And thoſe, that are vehemently ſuſpected for Reſorting to Houſes 
of Bawdry, May be bound to their Good 2 Behaviour, as well as : Palt. ch. 
Common Whoremongers and Common Whores. For Adultery and 124. p. 292, 
Fornication are Offences 'Temporal as well as Spi ritual, being Offen- . 
ſes prejudicial to Mens Bodies and Eſtates, as we llas to their Souls, 
and highly deſtructive of the Publick Government. * But if one is In- 
dicted for Frequenting a Bawdy-Houſe, or for Inticing an Appren- 
tice to a Bawdy-Houſe, and Cauſing him to ſpend his Maſter's Mo- 
ney, It muſt Appear, that he did know it to be ſuch a Houſe, and it 
muſt be Expreſly Alledged, that it is a Bawdy-Houſe, and not that 
it is Suſpected to be ſuch a Houſe. d 3Inft. 206 

b By the Cuſtom of London A Conſtable may Enter a Houſe, and 
Arreſt a Common Strumpet, and carry her to Priſon; And by the 

Cuſtom alſo ſhe may be Carted. | NY 
| | | c 


Poph. 208. 


400 An'Inſtitute of the Book III. 


1 Sid. 168. © All open Lewdnefſs, as was that of a Perſon, who expoſed him- 
ſelf Naked to the People from a Balcony in Copent- Garden, &c. is 
Indictable at Common Law. One was Fined for this Offenſe 2000 


Marks, committed for a Week without Bail, and to be of the Good 
Behaviour for three Years. | 


3. Of Hereſj. 


Hereſy (aipzos, Optio or Electio) is an Opinion Repugnant to 
the Doctrine of the Chriſtian Faith, obſtinately maintained and per- 
fſted in, By ſuch as profeſs the Name of Chriſt. There is no Expreſs 

4 4 Toft. 40. Statute, that does Determine what ſhall be called Hereſy. 4 Yet 
H. P.C.5,4 becauſe the 1 Eliz. chap. 1. directed the High Commiſſion Court 
(which is now Aboliſhed) To Reſtrain it, To what hath been ad- 
judged ſo By the Authority of the Canonical Scriptures, or by the 
firſt Four General Councils, or By any other General Council, 
wherein the ſame was declared Hereſy by expreſs Words of Scrip- 
ture, or as ſhall hereafter be Determined to be Hereſy By Parlia- 
ment, with the Aſſent of the Convocation, This may ſerve for a 
Direction to other Pate but it is not obligatory. 
* Inſt. 39, The Temporal Judge cannat Have Cognizance of any Perſon 
40. Rep. 6, for Hereſy By Indiament or otherwiſe, Some ſay poſitively, That 
5j. an Heretick may be Convicted before an Archbiſhop and Biſhops 
H.P.C.4,5-and the Clergy at a General Synod or Convocation. ( Oz.) But it is 
3 - 5. allowed, That they may Declare what Opinions are Heretica]. 
And that the Archbiſhop or the Biſhop of every Dioceſs may Con- 
vict any for Hereſy. This is by the Common Law, and, 


By the 23 H. 8. chap. 9. Every Archbiſbop may Cite any Perſon 
Dwelling in any Biſhop's Dioceſs within his Province for Hereſy, 
If the Biſhop or other immediate Ordinary Conſents; or If that 

, Jame Biſhop, or other immediate Ordinary, or Judge do not his 
Duty, in puniſhing the ſame. | 


But yet The Temporal Courts may Incidently adjudge, whether 

t 5 Rep. 38. any Tenet be Hereſy or not; fas in a Oyare Impedit, if a Biſhop 
pleads that He Refuſed the Clerk for Hereſy, He muſt ſet forth the 
Particular Hereſy, that the Temporal Court may Judge of it, after 


a Conſultation with Divines. Upon this Account I thought it not 
improper, to mention this Offenſe. g 


By the 13 Eliz. chap. 12. F any Perſon Eccleſiaſtical, or which 

| hath an Eccleſiaſtical Living, ſhall maintain any Dottrine, con- 

trary or repugnant to any of the Thirty-Nine Articles of Religion, 

aud being thereof Conven'd before the Biſhop or Ordinary, ſhall per- 

fift therein, or after Revocation thereof ſhall again affirm the ſame, 
it. ſhall be Lawful for the Biſhop or Ordinary, to Deprive Him. 


- F.NB. The Puniſhment for Herefy was 8 Burning by Force of the Writ 
269. 


z Inſt. 43. De Heretico Comburendo, Grantable out of CHANCE RZ, upon 
H. P. C. 5. Certificate of ſuch Conviction. But, 155 


By the 29 Car. 2. chap. 9. The Vrit De Hæretico Comburendo, 
with all Proceedings thereon, and all Puniſhments by Death in 
purſuance of any Eccleſiaſtical Cenſures, are utterly aboliſhed. 5 

| J c 
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Yet by the Canon Law an obſtinate Heretick may be excommu- 
nicated ; and is ſtill liable to be impriſoned upon the Writ De Ex- 
communicato Capiendo, till he makes Satisfaction to the Church. 
[See the 9 & 10 V. 3. chap. 32. ſupra, Tit. Blaſphemy.] 

6. Simomy is a Promiſe or Actual Payment, or Receiving of ſome 
Temporal Thing for that which is Spiritual, or annexed to a Thing 
that is Spiritual. Thus it is Defin'd by the Canoniſts; but by our 
Statute Law it is thus deſcribed and puniſhed. For, 


By the 31 Eliz. chap. 6. If any Perſon for any Reward, or for 
any Promiſe or Aſſurance thereof, directly or indiretily, do Preſent 
or Collate any Perſon to a Benefice or Dignity ; every ſuch Preſen- 
tation, &c. and every Admiſſion thereunto, ſhall be Void, and the 
King ſball Preſent or Collate for that Turn. And every Perſon, that 
ſhall Give or Tabs ſuch Reward, or take or make ſuch Aſſurance, 
ſhall Forfeit the Double Value of one Year's Profit of ſuch Benefice 
or Dignity ; and the Perſon taking ſuch Benefice or Dignity, ſhall 
be Incapable to Enjoy the ſame: | 


Note, h That the Statute doth not make the Promiſe or Aſſurance * 3 Inſt. 133, 
void, but the Preſentment, Gc. And that if an Uſurper Preſents or?“ 
Collates for Reward, (5c. the King ſhall not Preſent, but the Right- 
ful Patron. If the Patron only is Corrupt, and the Preſentee not 
Privy or Conſenting, he is not incapable of the ſame Living, 
though the Preſentation and Benefice is void; for the Perſon ſo cor- 
ruptly giving is only Diſabled. 5 

The Double Value ſhall be reckoned according to the true Value, 
and not according to the King's Books. ©  - + 

There is more in this Statute concerning Corrupt Ordaining or 
Making of a Miniſter, 2565 4 Inſtitution and Induftion, Corrupt 
Reſignations or Exchanges of Benefices, and Corrupt Elections or 
Reſignations of Scholars, Fellows, Gc. in any. Church Collegiate 
or Cathedral, College, . School, Hoſpital; Hall, or other Society ; 
but I have taken Notice of theſe Clauſes in other Places; though 
Sir Edward Coke comments upon all theſe Clauſes in his Chapter 
Of Simony and Corrupt Preſentations, 3 Inſt. 153. [Sce Of Par- 
ſor, Book 1. chap. 3. The Statute of the 31 Elis. under Tit. Cor- 
porations, Book 1. chap. 8. The Statutes concerning Adovomſons 
Preſentative, Collative or Donative; and the Remarks upon the 
31 Eliz. chap. 6. 1 V. G M. chap. 16. 12 Ann. Seſſ. 2. chap. 12: 
Tit. Jdvowſons, Book 2. chap. 2. TER Mb -4 

7. Offenſes againſt the Eſtabliſhed Church are by not uſing the 
Publick Litarg y, or by Ridiculing it, by not Receiving the Sacra- 
ment, by Abſence or Nonconformity to the Eſtabliſhed Gharch. 

1. By not uſing the Publick Liturgy or by Ridiculing it. 


By the 1 Eliz. chap. 2. 9. 4. F any Parſon of other Miniſter 
whatſoever, &c. that ought to 105 the Common- Prayer, &c. hall 
Refuſe to Uſe it in ſuch Church, or other Place, where. He ſhould 
Uſe the ſame, or Uſe any other Form, or ſpeak any Thing in Dero- 
gation of the ſaid Book; or any Thing therein contained ; He ſhall 
forfeit for His Firſt Offenſe one Tear Profit of all His Spiritual 
Promotions, and be Six Months Impriſoned ; and for the Second Of. 


Fenſe ſhall be Deprived. | PE 
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The Juriſdittion of the Eccleſiaſticul Court is ſaved. 

9. 9. If any Perſons ſhall in Plays, Songs, or other Open IWord:. 
Speak any Thing in Derogation of the ſaid Book, or Procure or Ter 
any Miniſter ſay the Common Prayer Openly in other Form, He ſhall 
forfeit an Hundred Marks for the firft Offenſe, and Four Huntred 
for the Second, &c. and for the Third Offenſe He ſhall forfeit all 
his Goods and Chattels, and ſuffer Impriſonment for Life. 


2, By not Receiving the Sacrament of the Lord's Supper. 


By the 13 Car. 2. Stat. 2. chap. 1. f. 10 & 12. Nb Perſon ſhall be 
Choſen to any Office of Magiſtrncy, Place of Truſt, or other F:mploy- 
ment, relating to the Government of any City, Corporation, 'Borongh, 
&c. eho hall not have Received the Sacrament of the Lord's Sup- 
per, according to the Rites of the Church of England within our 
Tear next before His Election. In Default thereof every ſuch Flec- 
tion or Place ſhall be void. Moreover upon the like Penalty every 
Perſon ſo Eletted and Placed ſhall take the 'Oaths of Allegiance 
and Supremacy at the ſame Time, to be Adminiſtred by the ſame 
Perſon, when the Oath for the Due Execution of the [ard Office 
ſhall be Adminiſtred. | 


* 


[See 5 Geo. 1. chap. 6. For 1 of the other Outh and 
the Declaration; and that the Proſecution Thuſt be within fix 
Months after the Election, &c.] 


Ay the 25 Car. 2. chap. 2. % Officers Civil and Military (ex- 
cept Thoſe that have Offices of Inheritance, tohere 'ſuffitient Depri- 
ties are appointed) and all who have any Salary or Wages by Rea- 
ſor of any Grant from the King (except ſuch as ſhall be Granteu 
for Palnable Conſid eration for Life or {Fn un Relate not to ary 
0 Nce or Place of Truſt) hall take the Odths of Allepiance uud N 
prematy, and Teft or Declaritton in the faid Act mentioned, rhe 
next Term after their Admittance,'in the King's Behch'vr Chancery, 
or at the neut Quiarter-Seffions ; and all lind every Prſor, ſo 10 be 
Admitted, ſhall alſo Reteive the Sacrament of the Lord Supper, nc- 
cording to the Uſage of the Church of England, crit hin three Months 
Mer F Admittance, in fome Publick Church upon the Loris Day 
immediately after Divine Service and Sermon; and in the Court 
'where He ſhall take the ſaid Onths He ſhall Deliver a Certificate of 
His Receiving the ſaid Sacrament, under the Hand of the Miniſter 
and Chitrch-Warden, and make Proof thereof by Two Credible Mit- 
nefes, upon Penalty of being ipſo facto alljudged incipable"to have 
the ſaid Office ; and every ſuch Place ſball be void, and the Offender 


ſhall forfeit 5 0 l. ec pt Femme Coverts, Tafunt, umder the Age of 


Eighteen Tears, Perſons of Non-ſane Memory, or on the Seas, or be- 
yond Sea, &c. and except _ Conftables, Petty Conftables, Chiir ch- 
wardens, Overfeers of 'the Poor, &c. [See 1 Geo. 2. chap. 23. 2 
Geb. 2. chap. 31. 4 Geo. 2. chap. 6. 6 Geb. 2. chap. 3. | 


It is made a Queſtion, Whether a Pardehial Miniſter may Refuſe, 
to Adminifter the Sacrament, to One that comes to be Qua liffed for 
an Office, though an iH Liver,” Heretick, -Schiſmatick,; &'c. But by 
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the 1 Ed. 6. chap. 1. and the Rubrick before the Communion- Ser- 
viee in our Liturgy, an Abſolute Right of Admiſſion to the Sacra- 


ment ſeems to be Denied to ſuch Perſon; and that an Action of 


the Caſe will not lie againſt the Miniſter, who Refuſes upon good 


Cauſe, when He has enquired into the Fitneſs of the Perſon, and 


Finds that He comes only to ſerve a Turn. [See the 1 V. & M. 
chap. 18.] ON | 


Lu: i Whether the Places of Thoſe that have Juriſdiction being 2 Lev. 184, 
void, the Acts of One under ſuch Diſability, while He was in the *** 


Office may be Valid? Many innocent Perſons might ſuffer, if they 
were not Valid. Therefore by Reaſon of the Inconveniences that 
would follow, The Rule Onod fieri non Debuit, Fattum Falet, 
may here take Place. [See the 1 Ed. 6. chap. 1. $. 7. 5 Geo. 1. 
chap. 6. For Quicting Corporations. ] 


3. By Abſence or Non- Conformity to the Eftabliſh'd Church. 


BY the 1 Eliz. chap. 2. Every Perſon ſhall Reſort to His Pariſh- 
Church or Chapel upon every Sunday or Holy-day, or pon ſome rea- 
ſonable Let to ſome other Pariſh-Church, and then and there Abide 
Orderly and Soberly, during the Time of Common Prayer, Preach- 
ing or other Service, upon Pain of Puniſhment by the Cenſures of 
the Church, and upon Forfeiture of Twelve-pence for every ſuch 
Offenſe, to be Levied by the Church-wardens for the Uſe of the 


Poor by Diſtreſs. [See 3 Fac. 1. chap. 4. 9. 27.] 


Here are Three Offenſes in this Clauſe, 1. Abſenting from Church: 
2. Not Abiding there till Divine Service and Sermon is Ended. 
3. For not behaving Themſelves Orderly and Soberly while there. 


* He that miſſes Morning and Evening Prayer, is within the Sta- : 2 
: Po 184. 


tute; for it ought to be an entire Day and entire Service. 


By the 23 Eliz. chap. 1. Every Perſon, above the Age of Sixteen 
Nears, not repairing to Church according to the 1 Eliz. chap. 2. 
ſhall forfeit 201. upon Convittion, to the King, for every Month, 


they ſo make Default. 


I This Act is conſiſtent with the 1 Elig. chap. 2. and the Forfei- 11 Rep. 6;. 


12 Rep. 1, 2. 


ture of 'Twelve-pence and Twenty Pounds may ſtand together ; 
tho' the laſt is to the King, and the other to the Poor. | 

'The Month ſhall be computed, not by the Kalendar, but by 
28 Days; for the Statute ſpeaks generally of a Month. [See Of 
Lapſe, Book 2. chap. 2. and ſee the 29 Eliz. chap. 6. 9. 4. 3 Fac. 1. 
chap. 4. Concerning the Forfeiture of 20 J. for every Month after 
ſuch Conviction, until he ſhall conform and come to Church. 
Where if the Offender makes Default of Payment, the King ſhall 
ſeize and enjoy His Goods, and 'Two Parts of His Hereditaments, 


Leaſes and Farms, (5c. ] 


Copyhold Lands are not within the 29 Eliz. nor 3 Fac. 1. becauſe | 


it would be prejudicial to the Lord in reſpe& of His Services, (5c. 
| Ff f 2 By 
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By the 3 Jac. 1. chap. 4. He thut ſhall Retain, or ſeep in his 
Houſe, any Perſon (except His Father, Mother, Ward, or Priſoner) 
who ſhall not go to ſome Church, &c. fo for every Month, that he 
ch Perſon, forfeit Ten Pounds. © 17.0 


The Statutes concerning Popiſh Recnſants, ſewing what Fhrfei- 
tures, Diſabilities and Tnconveniencies They are liable to above 


all others, are the 23 Eliz. chap. 1. 35 Eliz. chap. 2. 1 Fac. 1. 


chap. 1. 3 Jac. 1. chap.4 & 5. 7 Fac. 1. chap. 6. 3 Car. 1. chap. 2. 
30 2 2. Kat. 2. chap. 1. 1 . UW, M. chap. St GM. —4 5. 
1 V. & M. chap. 26. 11 & 12 . 3. chap. 4. 12 Ann. chap. 14. 
1 Georg. 1. chap. 13. 1 Georg. 1. chap. 55. 3 Georg. 1. chap. 18. 
7 Georg. 1. chap. 22. And the Statntes ſhewing by what means 
they may be Diſcharged from the Forfeitures, are the 23 Eliz. 
chap. 1. 29 Eliz. chap. 6. 1 Fac. 1. chap. 4. 1 V. & M. chap. 
18. 9 Georg. 1. chap. 24. 10 Ceo. 1. chap. 4. 3 Geo. 2. chap. 29. 
6 Geo. 2. chap. 5. |See Nelſon's Office of 7. P. Tit. Recuſancy, 
Hawkins's Pleas of the Crown, Book 1. chap. 12, 13, 14, 15. and 
Of Premunire, poſt.) LP 

But as to PROTESTANT DISSENTERS from the 
Eſtabliſhed Church, the 1 /. & M. chap. 18. hath Repealed the 
23 Elis. chip. 1. 29 Eliz. chap. 6. and that Clauſe of the 1 Elis. 
chap. 2. whereby all Perfons are required to reſort to their Pariſh- 


\ 


Church, or ſome uſual Place of Common Prayer, &c. By which 
Statute alſo the 3 Fac. 1. chap. 4 & 5. and all other Statutes made 


againſt Papiſts (except the 25 Car. 2. chap. 2. 30 Car. 2. chap. 1. 
= Declated, not W Extend to any Perſon Biſſenting fron che 
Church of ENGLAND, either Teachers or Hearers, that 
ſhall take the Oaths, &c. and O UATLITF CV Themſelves, as is re- 
quired by the Act. 8 5 


This Act is commonly called the A of Toleration, and is to 
this Effect, (0isz.) 


By the 1 W. & M. Sell. 1. chap. 18. Neither the As of the 23 
Eliz. and the 29 Eliz. and the Clauſe in the 1 Eliz. whereby All 
Perſons are required to reſort to their Pariſh-Church, &c. Neither 
the 3 Jac. 1. nor any Statutes made againſt Papiſts or Popiſb Recu- 
ſants, (except the 25 Car. 2. chap. 2. the 30 Car. 2. chap. 1.) ſhall be 
conſtrued to extend to any Perſon Diſſinti ng from the Church of 
England, that ſhall take the Oaths of Allegiance and Supremacy. 
[See 1 V. & M. Sefſ. 1. chap. 8. 1 Georg. 1. chap. 13.] and make 
and ſubſcribe the Declaration mentioned in the 30 Car. 2. chap. 1. 


at the Oyarter-Seſſins. 


- Provided, That if any Aſſembly of Proteſtant Diſſenters ſhall 
be had in any Place for Religious Worſhip, or any Preaching be 


there with the Doors lock d, &c. They ſhall have no Benefit of this 


Law. Nor if the Place of Meeting is not Certified to the Biſhop 
or Archdeacon, or to the Juſtices of Peace in Seſſjns. 
Diſſenting Teachers, that ſhall make and ſubſcribe the Declara- 
tion, and take the Oaths aforeſaid at the Ouarter- Se ſſions, and 
ſubſcribe the Articles of Religion, except the 34th, 35th, and 36th 
Articles, and Part of the 20th, ſhall not be liable to any Penalties 
mentioned in the 17 Car. 2, 22 Car. 2. or 13 14 Car. 2. 


4 Anabap- 


An Inflitute- of the. Book III. 


þ 

| 
E 
4 
* 

Im) 


N 

| 
2 _ 
Ts 
* 


* 
no 
a 
1 
2 
N 
| 
; 


— 4 


* * 
2 9260 TN” 33 5 * 


— A. — 2 


— — 
Ck 
- 


Ch. 3 Laws of England. 


Anabaptiſt Teachers mſi} ſubſcribe the Articles of Religion, ex- 
cept as before excepted, and alſo except Part of the 27th Article 
touching Infant-Baptiſm. 35 Rel 

Quakers that Scruple the taking any Oath, maſt make and ſub- 
ſeribe the Declaration aforeſaid, and the Declaration of. F idelity, 


and the Form of Profeſſion of the Chriſtian Faith, in the. Stature 


ſet forth. dun | 

All the Laws made for frequenting Dioine Service on the Lord 
Day, ſhall be ſtill in Force againſt all Perfons, except They come 
to ſome Aſſembly of Religious Worſhip allowed by this Act, and a- 
gainſt all Papiſts and againſt thoſe that in Preaching or Writing 
deny the Trinity. : 


By the 10 Ann. chap. 2. F a Diſenting Teacher is proſecuted 


for not Qualifying Himſelf according to the Toleration- Act, He may 
be entituled to the Benefit of it, If at any Time afterwards He 


makes and ſubſcribes the ſaid Oaths, Declaration, &c. nnd ſhall. | 


be Diſcharged of all Penalties incurr'd by a Penal Statute. And 
if He be once duly Qutlified, He may Officiate in any Congregation 
in another County, ſo as the Place be certified, &c. | 
By the 5 Georg. 1. chap. 4. Magiſtrates muſt not be Preſent at 
any Diſſenting Meeting in their Peculiar Habits, or attended with 
their Enſigns belonging to their Offices, on Pain of Diſability to 
Hold any Office. 4 | 
By the 23 Eliz. chap. 1. 9. 16. No Corporation, or other Perſon, 


ſhall keep or maintain a Schoolmaſter, which does not conſtantly 


repair to the Church; or is not allowed by the Ordinary; in Pain 
of 10 l. a Month; and ſuch Schoolmaſter ſhall be Diſabled for ever 
to teach Youth, and ſuffer a Tear's Impriſonment. 

By the 1 Jac. 1. chap. 4. . 9. No Perſon ſhall be a Schoolmaſter 
in any Place out of the Univerſities, except it be in ſome Publick 
Grammar-School, or ſome Gentleman's Houſe that is no Recuſant, 
and except the Perſon be Licenced by the Ordinary, on Pain, that 
as well the Schoolmaſter, as the Perſon that retains Him, ſhall each 
of Them for every Day forfeit Forty Shillings. 

By the 13 & 14 Car. 2. chap. 4. G. 11. Every Schoolmaſter keep- 
ing any Publick or Private School, and every Tutor in any Private 
Family, ſhall ſubſcribe the Declaration, (viz.) That He will Con- 
form to the Liturgy of the Church of Exgland as it is by Law 
Eſtabliſh'd ; aud unleſs He be Licenced by the Ordinary, and hath 
ſubſcribed the ſaid Declaration, He ſhall for the firſt Offenſe ſuffer 
Three Months Impriſonment, &c. | See Cai. 77, 79.] 5 

By the 11 & 12 W. 3. chap. 4. 9. 3. If any Papiſt ſhall be Con- 
vitted of keeping School, or of Taking upon himſelf the Education 
or Government, or Boarding of Touth, He ſhall be Adjudg'd to Per- 
petual Inpriſonmeut. 

If any Popiſh Parent, i 


Maintenance, the Lord Chancellor upon Complaint may make Or- 


der therein. [See the 1 Aun. chap. 30. Concerning Fewiſh Parents 


Refuſing Maintenance to a Proteſtant Child, Cc. 


By the 12 W. 3. chap. 2. Whoſoever ſhall come to the Crown of 
England Hall join in Communion with the Church of > 
'y 


na order to compel a Proteſtant Child to 
change His Religion, ſhall a to Allow ſuch Child a ſufficient. 
7 


— 
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By the 5 Ann. chap. 5. The Statutes of the 13 Eliz. chap. 12. 
For the Miniſters of the Church of Ezelard to be of Sound Reli- 
gion; 13 Car, 2. chap. 4. For the Uniformity of Publick Prayers, 
&c. (other than ſuch Clauſes as have been Repealed) and all other 
Statutes for the Preſervation of the Church of England, are made 
Perpetual, and to be in force for ever. | e 

And every King and Queen hereafter at their Coronation ſhall 
take and Subſcribe an Oath to Preſerve the Settlement of the Church 
of England, and the Doctrine, Diſcipline and Government thereof 
within the Kingdoms of England and Ireland, and the Territories 
rherennto belonging. And this Ad ſhall be held a Fundamental 


and Eſſential Part of the Union betwixt the Tuo Kingdoms of 
England and Scotland. 


ot Offenſes II. Offenſes immediately againft his Majeſty's Crown and Dig- 
immediately nity (that are Not Capital) are Miſpriſion and Premunire. 
Mvelty's I. m Miſpriſion (from Meſpris, Neglect or Contempt) ſignifies in 
Crown and our Law, a Neglect, Overſight or Contempt. ® Miſpriſion is included 
Dignity. in every 'Trcaſon or Felony ; and where any one hath Committed 
Dait. ch. 41. Treaſon or Felony, The King may Order, that He ſhall be Indicted 
p. 334, 335- for Miſpriſion only. But in Legal Underſtanding Miſpriſion is, when 
1134.26 145. One knoweth of any Treaſon or Felony, and concealeth it. In a 
H.P.C.127, larger Senſe, it is taken for many great Oftenſes, which are neither 
126, Treaſon nor Felony, or that are not Capital, but come very near to it. 
A Miſpriſion may be either by Oui ſſion or —— 
1. By Omi ſſiou, in the Caſe of Treaſon or Felony. In the Caſe of 
Treaſon, when one doth know, that another hath committed an 
ſort of Treaſon, and doth not Reveal it to the King, or His Priv 
Council, or to ſome Magiſtrate, That the Offender may be ſecured, 
and brought to Juſtice. 'This bare Knowledge and Concealment 
„ z Inſt. 138, was High Treaſon at Common Law. ? To know and 4fſent with 
149 C, Any Outward Act, that ſhews an Approbation of it, makes it High 
. th Treaſon; as where One, Having Notice of a Meeting of Conſpira- 
22. tors againſt the Government, goes into their Company, and hears 
their Treaſonable Conſultation, and Conceals it, Oc. One that is 
only told in General that there will be a Riſing, without knowin 
the Perſons, or the Place where, Gc. may Conceal it. [See Of 


Principal and Acceſſory, Ante.) 


By the 1 & 2 Ph. & M. chap. 10. 4 Conceatment of any High 
Treaſon ſhall be only Miſpriſion of Treaſon. 


This then is to be underſtood of a bare Knowledge only and 
Concealment. 7 on 
„bott gag. p If High Treaſon is diſcover'd to a Clergyman in Confeſſion, He 
ought to Reveal it: But not in Caſe of Felony. 


By the 13 Eliz. chap. 2. Concealer of Bulls of Abſolution from 
Rome, are guilty of a Miſprifion of High Treaſon. . 

By the 14 Eliz. chap. 3. Thoſe who forge Foreign Coin, not Cur- 
rent here, ſhall ſuffer (with their Procurers, Aiders and Abetters) 
as in Caſe of Miſpriſion of Treaſon. 


4 AI M.ſpriſion 


— 
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Ch. 3. 
q Miſpriſion of Fehny is a Concealment of a Felony, or a Pro- « 3 1nk. 139. 
curing of the Concealment thereof, whether Felony by Common H. P. C. 129 
Law, or by Statute, [See Meſt. 1. or 3 Ed. 1. chap. 9. Concern- 
ing the Concealment of Felonies by Sheriffs, Coroners and Bailiff, 
within their Liberties, &c. 3 H. 7. chap. 1 33 II. 8. chap. 6. For 
Concealments of Jurors. And ſee of The/tbore, infra, and of Fudg- lj 
ment, Book 4. chap. 5. 
2. By © Commiſſion; which Miſpriſions ariſe from ſome Contemp- * 3 lug. 15% 
tuous and Undutiful Behaviour with Regard to the King; being 1 c ,., 1 
ſome heinous Offenſes under the Degree of Felony, This is a Mit. 1 
priſion in a large Senſe. More particularly, Theſe may be commiit- i 
ted, by Contemning the King's Prerogative (viz.) by Refuling to | 1 
Aſſiſt the King according to Law, by Receiving a f Penſion from * luft 14. | 
a Foreign Prince without His Leave; by Speaking or IVriting againſt 
His Perſon and Government. [Sce the 4 Ann. chap. S. 6 Ann. 
chap. 7.) Denying His Tit/z to the Crown; Refuſing to take the 
Oarhs of Allegiance and Supremacy, required by Law. See 1 /. | 
& M. chap. 8. 13 & 14 IV. z. chap. 6. 10 2 Ann. chap. 17. 4 Jun. | 
chap. 8. 1 Geo. 1. chap. 13.] By Contempt againſt the King's Pa- 


lace or Courtꝭ of Juſtice. 


ꝶ—— — 


0 
„ 
— . 


By the 33 H. 8. chap. 12. Malicious Striking in the King's Pa- | 
lace 0 Bloodſhed (where the King's Royal Perſon Refideth) is pu- 4 
uiſbable with the Loſs of the Offender's Right Hand, Perpernal q 

Tmpriſonment, and Fine at the King's Pleaſure. 


A Striking in a Palace, t where the King is not Reſident at the: luft. 146. 
Time, is not within the Intent of the Ae as may be Gathered © 
from the Preamble. p | | 
u Blood muſt be Drawn; for a Striking without Bloodſhed is“ * Init 349. 
not to be puniſhed in this Manner, | 3 . 
x But Drawing a Weapon only without Striking in Mæſfminſteis in. 549. 
Hall, or in any other Place, ſitting the Courts of Chancery, the Ex- 3 | 
chequer, The King's Bench, the Common Pleas, or before Juſtices 5 Sha 
of Aſſiſe, or Juſtices of Oyer and Terminer, . [ See the 25 Ed. 3. 2 Roll. Abr. 
chap. 2.] upon any Judge or Juſtice, the Offender ſhall loſe his 8 
Right Hand, and forfeit his Lands and Goods during Life, and be 
perpetually impriſoned. So if one doth Strife a Juror, or any other 
Perſon within the View of the ſaid Courts with Weapon, or with- 
out, He ſhall have the like Puniſhment. But not if he only ma- 
keth an Aſſault. [See of Fudgment, Book 4. chap. 5.) 15 
The Law makes a great Difference betwixt a Stroke in or before 
any of the ſaid Courts of Juſtice, where the King is Repreſenta- 
tively Prefent, and His Palaces where His Royal Perſon Reſideth. 
In the King's Palaces Blood muſt be Drawn ; but drawing a Wea- 
pon only upon a judge, or Striking only of another Perſon in the 
King's Courts, is ſufficient to take away the Right Hand, Oc. and 
morcover to Forfeit Lands or Goods during” Lite; Y even though ” 2 Cro 367. 
the other made the firſt Aſſault. PFC 
If any do ⁊ Reſcue a Priſoner in or before any of the ſaid Courts, : , . 
who was committed by the ſaid Juſtices, He and the Priſoner Aſſent- H P. C. 134. 
ing to it, ſhall forfeit Lands and Goods, and be perpetually impri- 


ſoned 


408 


= 1 


An Inſtitute of the Book II. 


2 3 Inſt. 142. 
H. P. C. 131. 


2 Roll. Abr. 
76. 


d 1 Cro. 78. 
2 Roll. Abr. 
7d. 


© 1 Sid. 144. 


91 Cro. 78 


2 Roll. Abr. 


78. 
1 Sid, 144 


Dalt. ch. 124. 


p-. 295. 


1 Inſt. 129. b. 
3 Inſt. 1 20. 


z Inſt. 120 
Dav. 84, 85, 
86. 


ſoned. But the Reſcuers ſhall not loſe a Hand, becauſe no Stroke 
was Given. | 

2 Reproachful or /Threatning Words to a Judge, a Threatning 
of a Counſeller or Attorney for being employed againſt one, or of 
a Juror for giving his Verdict againſt One, Gr. arc puniſhable by 
Fine and Impriſcnment. | | 1 

He that ſpeaks Reproachful Words to a Judge while ſitting on 
the Bench, is immediately > Fineable by the Judge Himſelf, or as 


ſome ſav, © the Offender may be Indicted. But One cannot be I- 


dicted, tor any Scandalous or Reproachful Words ſpoken of or to a 
Judge, Gc. 4 not being in Publick Place of Juſtice, or in the Exe— 
cution of His Office; tho He may be Committed to Priſon, 'til! 
He finds Suretics for his good Behaviour. [See Of Juſtices of the 
Peace, Book 1. chap. 7.] | 

There is in this large Senſe great Variety of Miſpriſions by Com- 
Miſſion ; tor every Conſiderable Miſdemeanor, which hath not a 
certain Name in the Law, is ſometimes ſo called. 

2. © A Pramunire (from the Words in the Writ Premunire facias 
or Premonere facias, fignitying the Mrit, and the Offenſe, on which 
the Writ is grounded) is an Offenſe, whereby One ſhall Incur the 
ſame Puniſhment, which is inflicted upon thoſe, that tranſgreſs the 
Statute made the 16 Rich. 2. chap. 5. commonly called the Statute 
of Premunire, and the other Statutes made before that Time. 
f 'Theſe Statutes. were made againſt the intolerable Incroachments 
of the Sce of Rome, as well as other Statutes ſince that which is 
eſpecially called the Statute of Premunire. hn 

Theſe Statutes are chiefly concerning Papal Proceſles, or Inſtru- 
ments and Encroachments upon the King's Court; Election or Con- 


ſecration of Biſhops; 'The Popiſh Religion ; The Oaths of Allegi- 


ance and Supremacy ; The Authority of the King and Parliament, 


and Liberty of the Subjett; unwarrantable Undertakings by Pub- 
lick Subſcriptions, &c. | 


1. Concerning Papal Proceſles, or Inſtruments and Encroach- 
ments upon the King's Courts. 


By the 27 Ed. 3. chap. 1. and 38 Ed. 3. chap. 3. 1f any Subjects 


Draw any out of the Realm in Plea, or Sue in any other Court, 


to Defeat the Fudgments given in the King's Courts, &c. He incurs 


a Præmunire. | 

By the 16 Rich. 2. chap. 5. If any Purchaſe, or Purſue, or cauſe 
to be Purchaſed or Purſued in the Court of Rome or Elſewhere, 
any Tranſlation, Proceſſes, . Sentences of Excommunication, Bulls, 
Inſtruments, &c. which touch the King ; or if any do bring them 
within this Realm, or Receive Them, They ſhall be put out of the 
King's Protettion, and their Lands, Tenements, Goods and Chat- 
tels, forfeited to the King. | See the Expoſition of this Statute, 
3 Iuſt. 126. and ſee 28 H. 8. chap. 16. which is a General Law, 
and ſtrictly penn'd againſt Pleading any Bull, Diſpenſation, Gc. 
from Rome, which is not warranted by the Act.] 


A Bull (from don Conſilium) is an Inſtrument granted by the Pope, 
containing His Proceſſes, Decrees, (5c. ſealed with a Seal of Lead. 
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By the Words Elſetohere It is ſaid that Suits in 8 Equity, to Re- 5 > Inf, 
lieve againſt a Judgment at Law, and Suits in the 4dmiralty, Suits 3 
in the Courts of the Conſtable and Marſhal, and Eccleſiaſtical iat, 123, 
Courts, for Matters belonging to the Cognizance of the Common ?23> 124 
Law, are within the Statute. (O.) [Sec the 4 H. 4. chap. 23. and + -a_ __ 
ſce of the High Court of Chancery, Book 4. chap. 1.] 

h Out of the King's Protection. So that he cannot bring an » Lit. 179. 
Action; Yet he cannot be Slain by any one, as the King's Enemy, 2 10. 129 b. 
as was Anciently held. [See the 5 Elig. chap. 1.] . 

[See the 25 Ed. 3. chap. 22. 25 Ed. 3. Stat. 5. chap. 22. De Pro- 
oiſoribas, 38 Ed. 3. chap. 1, 2, 3, 4. 12 Rich. 2. chap. 15. 13 Nich. 2. 

Stat. 2. chap. 20 3. 2 H. 4. chap. 3 & 4. (which Statute concerns 
Religious or Seculars, who put any Bulls in Execution for Diſcharge 

of Tithes of their Lands in the Hands of Their Farmers) 6 VI. 4. 

chap. 1. 7 H. 4. chap. 6 & 8. 9 H. 4. chap. 8. 3 JI. 5. chap. 4. 

23 H. 8. _ 21. 28 H. 8. chap. 16.] Many of theſe Statutes were 

made againſt Propiſious, or the Providing of a Biſhop of a Biſhop- | 
rick, or other Perſon of an Eccleſiaſtical Living, by the Pope, be- | | 
fore the Incumbent was Dead. Which, though out of Uſe ſince 

the Supremacy is acknowledged to bc in the King, yet may not be 

improperly here hinted at. 


[See Dav. Rep. The Caſe of Premunire $4.) 


— 
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By the 24 H. 8. chap. 12. and 25 H. 8. chap. 19. To Appeal 
to Rome from any of the King's Courts, is made a Pramunire. All 
Appeals from henceforth ſhall be made to the High Court of 
Chancery. | | 

By the 26 H. 8. chap. 14. Suffragans ſhall not Exerciſe any Greater 
Authority, than what is Limited to Them Ry Commiſſion from the | 
Biſhop of the Dioceſe, on Penalty of Præmunire. 

By the 5 Eliz. chap. 1. To Defend the pretended Juriſdiction of 
the Pope in this Realm is a Præmunire for the firſt Offenſe, and 
High Treaſon for the Second. 


2. Concerning Election and Conſecration of Biſhops. 


By the 25 H. 8. chap. 20. If any Dean and Chapter Refuſe to 
Elect the Perſon named in the King's Letters to a Biſhoprick with- 
in 12 Days, and to Certify the Election within 20 Days ; Or if 
any Archbiſhop or Biſhop (after ſuch Election, or Nomination in 
the Default thereof) Refuſe to Confirm or Conſecrate the Perſon ſo 
ui ſied to them; it is a Præmunire. 


3. Concerning the Popiſh Religion. 


By the 13 Eliz. chap. 2. To bring any Agnus Dei, Croſſes, Beads, 
or ſuch like Superſtitious Things, pretended to be Hallowed by the 
Biſhop of Rome, &c. and to Deliver, or Offer the ſame, to be Morn or 
Uſed, or If Any one ſhall Receive the ſame, to ſuch Intent, and not 
Clear Himſelf by Diſcovering the Offender, &c. It is a Præmunire. 
And a Juſtice of Peace ſhall iucur the ſame Penalty, who, being in- 
formed thereof, ſhall not within 14 Days declare it to a Privy Coun- 
ſelldr. | GOT HI | 
By the 27 Eliz. chap. 2. To Contribute to the Maintenance of & i 
Popiſh Seminary, is a Premunire. 10 

| 
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4. Concerning the Oaths of Supremacy, Allegiance, &c. 


By the 1 Eliz. chap. 1. 5 Eliz. chap. 1. To Refuſe the Oath of 
Supremacy, 2s a Premunire, &c. 
By the 3 Jac. 1. chap. 4. To Refuſe the Oath of Allegiance »por; 
K Tender, is a Premunire, [See 7 Fac. 1. chap. 6. 

By the 1 W. & M. Sel. 1. chap. 8. The Oaths of Supremacy and 
Allegiance preſcribed in former Acts are Abrogated, aud New Oaths 
and a new Declaration ſubſtituted in their Room; which to Refuſe 

«porn Tender, makes one liable to the like Penalty of Premunire. 
By the 7 & 8 W. z. chap. 24. Serjeants at Law, Counſellors, At- 
rornies, Sollicitors, Proftors, Clerks or Notaries, practiſiug as ſuch 
in Any Court, without taking the Oaths of Allegiance and Supre- 
Macy, and ſubſcribing the Declaration, incur a Premunire. | See 

I Geo. 1. chap. 13. 6 Geo. 2. chap. 4. 


5. Concerning the Authority of King and Parliament. 


By the 13 Car. 2. chap. 1. To affirm malicionſly or adviſedly by 
Speaking or Writing, That Both or either Houſes of Parliament 
have a Legiſlative Power without the King, is a Premunire. | 
By the 1 & 2 Ann. chap. 17. 4 Ann. chap. 8. If any ſhall Malici- 
ouſly and Direttly, By Preaching or adviſed Speaking, Afirm that 
the Pretended Prince of Wales hath any Title to the Crown, or Any 
other Perſon than according to the 1 W. & M. chap. 2. and the 12 
W. 3. chap. 2. &c. or that the Kings or Queens of this Realm with 
Authority of Parliament, cannot By Laws Limit the Crown and 
the Deſcent thereof, They ſhall incur a Præmunire. 
Information muſt be Given within Three Days after the Mord, 
ſpoken. See the 35 H. 8. chap. 1. 1 Eliz. chap. 3. 21 Fac. 1. 
chap. 3.] 


6. Concerning the Liberty of the Subjet. 


By the 31 Car. 2. chap. 2. No Subject Inhabitins within this 
Realm, ſhall be ſent Priſoner out of it into Any other Parts, (except 
in Caſes mentioned in the Act) ia Penalty of Treble Coſts, 500 J. 
Damages, aud Præmunire. | | 


7. Of Unwarrantable Undertakings by Publick Subſcriptions, &c. 


By the 6 Georg. 1, chap. 18. All unwarrantable Undertakers by 
Publick Subſcriptions, Receipts, Payments, Afſienments or Tranſ- 
fers, &c. are deemed Publick Nuſances; and betng Convitted in any 
of the Conrts at Weſtminſter ſhall incur a Præmunire. [See 3 Geo. 2. 
chap. 5. For enabling his Majeſty, to prohibit his Subjects, from 
lending Money to a Foreign Prince. ] | 


Moſt of Theſe later Statutes refer the Puniſhment to the 16 Rich. 
ir Inſt, 2. chap. 5. But the Forteiture of Lands to the King there- 


+ folk 285 in mention'd muſt be underſtood only of Lands in Fee for Exer, and 
21:6, of Lands in Tail but during Life, or of ſuch Eſtate as One may 


2 | | Law- 


ä 
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Lawfully forfeit. A Præmunire lieth as well for the Party Grieved 
as for the King, and both may join in one Writ. But becauſe theſe 
Laws, making the Offences to be Præmunire, arc To very ſevere, 
They are ſeldom put in Execution. & For it has been always Ob- z tft. 23, 
ſerved, That too ſevere Laws are never duly executed. [See Of 24, 163. 
Fndgment and Forfeiture, Book 4. chap. 5.] 

Theſe are the great Offenſes (Not Capital) which are Immediate- 
ly and Directly levied againſt his Majeſty's Crown and Dignity, 
known by the Name of Miſpriſion and Præmunire. [See the 21 
Fac. 1. chap. 2. 16 Car. 1. chap. 21. OF Monopoly.] 
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III. Offenſes that are Hurtful to the King's People, or againſt the of o ffenſes 
Commonwealth in General, are the Offenſes, 1. Againſt Publick u- that are 
ſtice. 2. Againſt the Publick Peace. 3. Againſt Publick Trade. Hurtful to 


4. Againſt the Health and Eaſe of the King's People. | . 


1. Of Offenſes againſt Publick Juſtice. 


Theſe are Tyheft-bote, Per jury, Forgery, Bribery, Extortion, 
Barretry, Maintenance, Vexations Informations, Conſpiracies, 
Neglizence of Officers entruſted with a particular Adminiſtration of | 
Juſtice, 4 
| 1. | Theft-bote, (Bote, Amend) is not only where the Owner lf. 127. 
knows of the Felony, [See of Miſpriſion of Felony, ſupra] but; Inft. 134, 
takes his Goods again, or other Amends, not to Proſecute the Fe- * 5 0 
lon to the Intent that the Thief may Eſcape. Had he received tze 
Thief Himſelf, he had been Acceflory to the Felony. But if he 
had takcn his Goods again that were Stolen, without Favouring the 
Thief, it had been no Offenſe, [See Of Remedies without Suit, 
Oc. Book 4. chap. 2] et | 
The Puniſhment of Theft-bote is Fine and Impriſonment. 

2, n Perry by Common and Statute Law is a Crime Commit- „ r,g, 194 
ted by Milful and Falſe Swearing, abſolutely, in any Judicial Pro- 
ceedings, in a Matter Material to the Iſſue or Point in Queſtion, 
(when a Lauf Oath is Adminiſtred by one that hath Authority 
to do it) by the Subornation of others, or by their own Act. 

a An Oath (Sacramentum, Furamentum, Jusjurandum) is an n Inſt, 163. 
Affirmation or Denial by any Chriſtian of any Thing Lawful and 
Honeſt, before one that hath Authority to give the ſame for Ad- 
vancement of Truth, calling God to Witneſs that His "Teſtimony 
is true. It is call'd a Corporal Oath, becauſe at the ſame Time He 
Toucheth the Scriptures with His Hand. | 

Now then let us peruſe the Parts of the Deſcription of Perjury. 

Perjury muſt be Milful and Deliberate, not Committed thro' . = 
Surprize, Inadvertency or Miſtake of the Queſtion. 1 

It muſt be p Falſe either in Expreſs Words or Intention. For e ; 1nd. 266. 1 
Falſhood in Intention may be puniſhed by the Common: Law, tho' the 2 Roll. Abr. i 
Words happen to be true. If One knows not what He Swears, it is '” 


Gg g 2 | a 
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Aſitius imperanti melins paretur. 


Non minus principi turpia ſunt multa ſupplicia, quam medico multa finers, | 1 0 
Ea ſae committuntur, que ſaſe vindicantur. | 
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a Falſe goth in Him. So that One may ſwear the Truth, and yet 
be perjur d. | 
| 4 3 Inſt. 166, 4 Abſolutely and Directly, not as one Thinks, Believes or Remem- 
| bers, or to the beſt of his Remembrance. For if He Remember'd 
| nothing, He cannot be puniſh'd for Perjury. 
r 3 Inſt, 166. In any Judicial Proceedings. * For if it is not in a Judicial Pro- 
_ Abr. ceeding, but in a Private Affair, as in Trading, Oc. it is not pu- 
11 Rep. 98. niſhable as Perjury, either by the Common Law or by Statute. 
The Perjury, may be Committed, not only in a Court of Record, 
but in any other lawful Court; and iri any Matter Judicially De- 
pending there; or in a Court of Equity or Eccleſiaſtical Court. 
And not only in open Court, but before Perſons in the Country 
Authorized by the Court, or before ahy that have Adminiſtration of 
uſtice. It may be committed then by taking a Falſe Oath as a 
itneſs in an Anſwer to Queſtions put in a Court of Law or Equi- 
ty; in an Anſwer as Defendant in Court of Equity or Spiritual 
Court; by making a falfe Affidavit, c. This is to be underſtood 
of Agertory Oaths, or where ſome Matter of Fact is falſly Affirm- 
ed or Denied. Therefore if Promiſſory Oaths of Officers are broken, 
They are not puniſhable as Perjuries; tho' their Offences ought to 
be puniſhed with a ſevere Fine, Gc. in reſpe& of the Breach of 
their Oaths. The Breach of Oath ſhall aggravate the Offenſe, If 
4 inſt. 166. One calleth Another * Perjured Man, He ſhall have his Action on 
4 Rofl. Abr. the Caſe, becauſe it ſhall be intended contrary to His Oath in a 
39, 40 Judicial Procceding ; not for calling One a For ſworn Man, becauſe 
the Forſwearing may be Extrajudicially ; unleſs He ſays, 'That he 
was Forſworn in a Court of Record, (5c. 
3 Int. 167, Ia Matter Material to the Iue or Point in Queſtion. * For if 
1 Roll. Abr. it is not of any Conſequence in the Deciſion of the Cauſe, tho' it is 
= 41, 78. a falſe Oath, it is not to be puniſhed as Perjury, there being no ma- 
| 1019-425, licious Deſign to be preſumed, But if a falf is in Ci 
300. icious Deſign to be preſumed. But if a falſe Oath is in Circum- 
ſtances, Aggravating or Extenuating the Damages, and the Par 
pretends to give a Particular and Diſtinct Account of the Circum- 
ſtances, and makes them Reaſons of His Remembrance, to 
ſtrengthen the Subſtantial Parts of his Evidence or Anſwer, or gains 
the more Credit by ſuch a particular Account of the Circumſtances, 
He may be Guilty of Perjury. ( 0x.) 
hen a L AWFUL Oath i; - Adminiſtred by One that hath 
a mt. 163. AC THORITY. The Oath muſt be Lacmful, allow'd by the 
4 Inſt. 28. Common Law, or ſome Act of Parliament. And it muſt be taken 
Koll. Abr. before one that hath Authority, not before a Perſon acting in a Pri- 
2357 vate Capacity, or pretending to have Authority, where he hath none; 
or by one that goes beyond the Authority which was granted. For 
ſuch falſe Oaths cannot amount to Perjury in Law, becauſe ſuch 
Oaths are of no Validity or Force, being Coram non Judice. Beſides, 
it is a High Contempt to Adminiſter an Oath without Warrant of 
Law, and puniſhable by Fine and Impriſonment. [Sce 17 Car. 1. 
chap. 12. 13 Car. 2. chap. 12.] 
« 3 Inf, 167. There is alſo a Subornatiom (Subornare, & to Prepare underhand) 
of Perjury in the Common Law, which is an Offence in procuring 
„i Roll. One to take a falſe Oath amounting to Perjury. Y But if He doth 
Abr. 79 not take it, the Perſon who encouraged him to do it, is not guilty 


2 Cro. 153 of Subornation of Perjury, tho' He is puniſhable by Fine, &c. 
17 f | 
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'Thus 
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Thus of Perjury and Suborzation of Perjury at Common Laco, 


which may be * puniſhed with Fine, Impriſonment, Pillory, Oc. 5 lust. 165, 


the Offender being ever after incapable to be a Witneſs. 
Let us ſee now what is Perjury by Statute Law, and How Pu- 


niſhed. | 


Ry the 5 Eliz. chap. 9. F any Perſon ſhall Unlaufully and Cor- 


rupily Procure any Witneſs, to commit any Wilful and Corrupt Per- 


Jury, in any Cauſe Depending by any IWrit, Action, Bill, Cum plaiſit 
or Information concerning Landi, &c. Goods, Debts or Damages in; 
any of the King s Courts of Chancery, or in any of His Courts of 
Record, or in any Leet, Antient Demeſne-Court, Hundred-Court, 
Court-Baron, or of the Stannary, or Elſewhere, or ſhall unlawfully 
or corruptly procure any Mitneſi to teſtify in perpetuam Rei memo- 
riam, every ſuch Offender ſhall forfeit 40 Il. And if any ſuch O. 
fender ſo attainted ſhall not have any Lands or Goods to the Value 
of 40 J. He ſhall ſuffer Impriſonment for Half a Tear, and ftand 
upon the Pillory an Hour in ſome Market-Toewn, and ſhall not be re- 
cei'd as a Witneſs in any Court of Record, Till ſuch Judgment 
be Reverſed, &c. | 

And if any Perſon, either by Subornation or by their own Af, 
ſhall wiffully and corruptly commit Perjury by their Depoſition 11: 
any of the Courts above-mention d, or betng examined Ad Perpe- 
tuam Rei Memoriam; then every ſuch Perſon ſhall loſe 20 l. and be 
Tmprilon'd by the Space of Six Months, and His Oath ſhall not be 
Receiv'd in any Court of Record until the Judgment ſball be Rever- 
fed. And if ſuch Offender ſhall not have Goods or Chattels to the 
Value of 20 l. He ſhall be ſet on the Pillory in ſome Market-Place, 
&c. cohere He ſhall have both Ears nailed, &c. The one Moiety of 
the ſaid Forfeitures to the King, the other Moiety to ſuch Perſons 
as ſhall be Grieved. 

This Att ſhall not extend to any Fccleſiaſtical Court, but ſuch 
Ofender ſhall be puniſhed by the Laws uſed in the ſaid Courts ; nor 
ſhall it reftrain the Authority of any Fudge, having abſolute Power 
to puniſh Perjury before the making this Att. 


Obſcrve, that the Fir/? Part of this Act extends only to the Per- 
fon that Procures or Suborns, and the Second Part to Him that 
Swears falſly by Subornation, or of His own Accord: © So that you, z Inſt. 167. 


muſt Declare in Certainty within which Clauſe the Defendant was 3 Bulſt. 147. 


perjured. ( On ) | contra. 


The Words Þ IWilfully and Corruptly muſt be expreſly ſet down 


in a Proſecution for Perjury, or Action upon this Statute. d 3 Inſt. 167. 


Falſhood in © Expreſs Words is only within this Statute, not n 


Falſhood in Knowledge or Intention, which is only puniſhable by 
Common Law. 

As that Part of the Statute, which concerns the Subornation of 
Perjury, extends only to Matters Depending in Suit by Mit, Action, 
Bill, Plaint, or Information in any wiſe, concerning Lands, Tene— 
ments and Hereditaments, or Goods, Chattels, Debts or Damages, 


Fc. 4 So the Clauſe concerning Perjury it ſelf muſt be Reſtrained 4 Rep. gg. 


to the ſame Meaning. Therefore Subornation of Perjury, or Perju- 3 loft. 167. 


ry upon an © Tndicment, is not within the Statute ; but it is pu- s loft. 164. 


: i Contra 2 
niſhable Cro. 120 


© 3 Inſt, 166. 


—— 
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f 3 Inſt. 166. 
2 Roll Abr. 


77. 


& 5 Rep. 99. 
3 Inſt. 167. 


b 3 Inſt, 164. 


i Terms of 
the Law, v. 
Forger, Ec. 
3 Inſt. 169. 
1 Roll. Abr. 
65, 66. 
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niſhable by Indictment at Common Law. Hence it appears, that 
Perjury committed in an Information exhibited by the King's At- 
torney General, or any other, for the King, by any Witneſs pro- 
duc d on the Behalf of the King (tho' it is the King's own Witneſs) 
is puniſhable by this Act, or at Common Law. | 


'This Statute alſo extends to no other Perjury than that of a 


f JYitneſs ; not if a Defendant commits Perjury in His Anſever in the 
Chancery, Exchequer-Chamber, Gc. in an Affidavit, by Swearing 
the Peace againſt another, Gr. [See 29 Car. 2. chap. 5.] but He may 
be puniſh'd for that Perjury at Common Lato; which, after all that 
hath been ſaid, is the ſafeſt way to proſecute for Perjury, or Subor- 
nation of Perjury. 

No falſe Oath is within the Meaning of the Statute, that is not 

prejudicial to ſome Perſon in his Cauſe; and gives him a juſt Cauſe 
of Complaint, that He was grieved and moleſted by the Depoſition 
of the Witneſs. | | 
e A greater Penalty is inflicted on Subornation of Perjury, than on 
the Perjury it ſelf, For the Author fins more than the Actor. 
As the Act does not extend to any Eccleſiaſtical Court, ſo ſuch 
Off-nders may be puniſhed by the Ecclchaſtical Law by the Words 
of the Act, If the Matter is h Spiritual, and not Temporal ; or 
They may be proſecuted for falſe Oaths, either in an Anſwer or 
Depoſition, at Common Law. 


By the & S W. 3. chap. 34. 8 Geo. 1. chap. 6. F any Quaker 
ſha 7 be lactfully convicted, to have Milfully, Falſly and Corruptly 
made His Solemn Affirmation and Declaration, allow'd by the Act, 
He ſhall incur the ſame Penalty as Perſons Convitt of Milful Perjury. 
[ 2 Geo. 2. chap. 25. Perſons Convitted of Per jury or Subor- 
nation, may be tranſported, &c. | 


Perjury is ſo odious, That by the Law of God it is not to be 
pardon d. Deut. xix. 17. 

3- | Forgery (from Forger, to beat on an Anvil like a Smith) by 
the Common Law is a Fraudulent Making or Altering of a Writing 
to the Prejudice of another Man's Right, whether it be Matter of 
Record, or any Publick Writing, Deed or Will. 8 

By a Publick Writing, I mean, a Probate of a Will, Certificate of 
Holy Orders, a Protection from a Member of Parliament, &c. As 
for Writings of an inferior Nature (as private Letters, &c.) The 
Counterfeiting of Them is not properly Forgery. Therefore in ſome 
Caſes it may be more ſafe to proſecute ſuch Offenders for a Miſde- 
meanor as Cheats. For by Reaſon of the Uncertainty of Opinions 
concerning proper Forgeries at Common Law, Indictments are Ge- 
nerally brought upon the following Statute, and very Few at Com- 
mon Law. But it the Indictment is at Common Law, and the Of- 
fender is convicted, He may be order'd to ſtand in the Pillory, To 
pay a Fine, and to be Impriſon'd. The Latin Word to Forge is 
Falſare or Fabricare. | Forging any Voucher, that is not under Seal, 
is an Offenſe at Common Law. Rex 0. Ward, Hill. 13 Geo. 1. in B. R.] 


I come to ſhew what is Forgery by Statute-Law. 


2 By 


Plus peccat author quam actor. 5 Rep. 99. 3 Inſt. 16). 


— 
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By the 5 Eliz. chap. 14. If any one alone or with cthers, ſœall Fallly 
Forge or Make, or cauſe to be Forged and Made, or Aſcut to the 
. Forging or Making of any Writing Sealed, Court-Roll, or Will 7: 30 
. Ilriting, to the Intent, That the Frechold, or Inhcritance of Lands, 1 
5 Freehold, or Copyhold, or the Right Title or Intereſt of any Perſon 1 
5 may be Moleſted, Recovered or Charged; or ſhall Prononnce or Pu. 
5 | liſh or ſhew forth in Evidence any ſuch Forged Ilritins as Truc., 1 
3 knowing the ſame to be Forged; and ſhall be convicted thereof pot | 


„ — 


2 an Attion founded upon this Statute, or otherwiſe by Bill in the 
b King's Bench or Exchequer ; Ie ſhall pay to the Party Grieved his 
4 Double Coſts and Damages, and alſo ſhall be ſet upon the Pillersy 
in ſome Open Place, and have Both his Ears cut off, his Nofirils 
ſlit, and ſhall forfeit to the King the Iſſnes and Profits of His 
Ez] Lands and Tenements, and ſuffer Perpetual Impriſonment, &e. 

4 Au One (prout ſupra) ſhall Forge, or Make, Cauſe or Aſſent to 
in be made, 4ny Charter, Deed or Writings, that one may Claim a Leaſe 
F for Years of Lands (not Copyhold) or an Annuity, or ſhall Forge, &c. 
Fl any Obligation or Bill Obligatory, Acquittance, Releaſe or other Dif- 
+4 charge of Any Debt or any Perſonal Demand; or Publiſh or Give | 
; in Evidence the ſame (Except as in the Statute is Excepted) Lou i 
. Convittion, as aforeſaid, The Offender ſhall pay Double Cofts and 1 
Damages to the Party Grieved ; and alſo Tool be ſet upon the Pil. if 
tory, loſe One of his Ears, and ſuffer a Yar Impriſonment ; the C | 
ſecond Offenſe being Felony without Clerg y. 


By this Statute all other Statutes made againſt Forgery are RN 
Repealed. vw | 
To k Make, Gc. are Larger Words than to Forge. For one may „; 1aft. 16:; 
make a Falſe Writing within this Act, tho' it be not Forged in the 150. 
Name of another, nor his Seal or Hand Counterfeited, as by Alter- 
ing a True Deed. The Deed, Charter, or Writing, muſt be Scaled 
(i. e.) There muſt be ſome Impreſſion on the Wax, A Court-Roll 
or Will need not be Seald. | | 

It is Forgery to put more in a Will than is Directed. 

| This 4e mentions Four Kinds of Offenſes, 1. A Moleſtation of] 1,g. 114 
a Freehold or Inheritance. 2. A Publication of the /ame to other 
Perſons, by Words or Writing, that it is True. 3. A Moleſtation by 
Claim of a Forged Term for Years, Annuity, or Releaſe of De— = 
mands Perſonal. 4. A Publication of the ſame knowingly. = 

Where there Is a Penalty in a Bond or Recognizance, the Party | 
Grieved by a Forged Releaſe, Oc. ſhall Recover Double the Pe- 
nalty, not of the Debt 'appearing in the Condition. 

m 'The King may Pardon the Corporal Puniſhment, which 'Tend- “ 2 171. 
eth to Common Example; but the Plaintiff cannot Releaſe it. 5er.“ 

Forging an Aſſignment of a Leaſe is not within the Statute; be- 
cauſe it does not charge the Lands, but only Transfers an Intereſt 
in Being. 

n If 5 acknowledges a Statute-Merchant or Recognizance in , , Ran. 
the Nature of a Statute-Staple, in the Name of another; "Theſe Abr. 466. 
are Obligations within the Act, for Each of Them hath the Seal of 1 
the Party. But it is otherwiſe of a Statute-Staple, becauſe it haas? 
not the Seal of the Party. a ; 

® One Sealcth a Deed for another by his Commandment and e Pulr. de 
Direction, It is no Forgery. >” Nes. 
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» Forteſcue, 


3 Inſt. 145, 


2 Inſt. 147, 


« 3 Inſt. 147, 


z Inſt. 147. 
I Inſt. 3 68. b. 


10 Rep. 102. 


v 2 Inſt. 206. 


x 1 Inſt. 368. b. 


| ===. 


A Forgery of a Decd of Gift of mere Perſonal Chattels is not 
within the Words of the Statute ; The Words are Oblizattor, Bill 
Obligatory, Acquittance, Releaſe, or other Diſcharge. [By 2 Geb. 2. 
chap. 25. Forgery is made Capital.] 

Sec of Forgery, chap. 1. Arte, and the 33 II. 8. chap. 1. Coticern- 
ing Counterfeit Letters and Falſe Tokens, Gc. 5 Elis. chap. 7. Con 
cerning Servants with Falſe or Forged Teſtimonials, c. 9 & 10 
V. z. chap. 41. Of Perſonating the Wives, Relations or Creditors of 
Scamen, and concerning Forged Letters of Attorney, Bills of Sale, 
Aſſignments and laſt Wills, y for the Receipt of the Wages due 
to Scamen. By 12 Ceo. 1: chap. 29. If any Perſon convicted of For- 
gery, Perjury; Subornation or Barretry, Practice as an Attorney, the 
Judges ſhall cauſe him to be tranſported. ] 

The Quarter-Seſſions have no Authority to take an Indictment 
of Forgery. 5 
4. P Bribery (from Briber, To Devour) is when One in Judicial 
Place takes any Gift or Reward of any Perſon (who hath Buſineſs be- 
fore him) for Doing his Office, or by Colour of His Office, Except of 
the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ſtrict Senſe. But largely taken, It may re- 
late to the Receiving any undue Reward, by any Perſcn concern'd in 
the Adminiſtration of Publick Juſtice, to Act contrary to his Duty. 
And ſometimes It ſignifies The Taking or Giving a Reward for Pub- 
lick Offices. 

Ju a Judicial Place, either Eccleſiaſtical or Temporal. This 
makes Bribery Different from Extortion ; for Extortion may be 
Committed by one that hath a Judicial or Miniſterial Office. [Sce 
Deut. xvi. 19.] 


Takes any Gift. If a Judge refuſes a Gift offered to Him, yet He 
that Offers the Bribe is puniſhable. 

ho hath Buſineſs before him. Not only when a Suit dependeth 
before him, but alſo when It is by Vertue of his Office, when there 
is no Suit at all, | 

Unleſs it be of Meat and Drink. But if it is in Money, c. though 
the Bribe be ſmall, yet the Fault is great and Puniſhable, [See 
20 Ed. 3. chop. 1. and See 12 Rich. 2. chap. 2. 5 &' 6 Ed. 6. ch. 16. 
11V.G M. Se J. 1. chap. 21. Concerning the Sale of Offices, Oc. and 
See of Officers, Book. 2. chap. 2. See 2 Geo. 2. chap. 24. For pre- 

venting Bribery in Elections of Members of Parliament.) 
Ibis Offenſe is puniſhable by Fine and Impriſonmet ; whether in a 
Judicial or Miniſterial Officer, if we take Bribery in the largeſt Senſe. 

A Judge's &c. Servant may be puniſhed for Receiving a Bribe. 

5. © Extortion (from Extorqueo, To wreſt away) is an unlawful 
Taking by any Officer, by Colour of his Office, any Money, or 
any Valuable Thing, of or from any Man, that is not Due, or more 
than is Due, or before it is due. In a large Senſe it is taken for 
any Oppreſſion by Power or Pretenſe of Right. To take by “C- 
lour of an Office, implics an ill Action; but to Take by Fertue of 
an Office, Implies the Act to be Lawful. * If the Taking is for Exe. 
dition, It is Extortion by Colour of one's Office. Extortion is morc 
Odious than Robbery, becauſe it carries an Appearance of Truth. 
But if ſuch Reaſonable Fees arc taken, as have been Allowed by the 
Courts of Juſtice in ancient Time to inferior Miniſters and Atten- 


dants, It is no Extortion. Y A Promiſe to pay Money to an Officer 


2 for 
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for the doing of a Thing, for which the Law will not ſuffer Him to 
take any Thing, is merely void. | 
This Offenſe at Common Law is puniſhable By Fine and Impri- + 
ſonment. | | A 

It is often accompanicd with Perjury, in breaking the Oath which 
an Officer takes upon his Admiſſion into his Office. 


By the 25 Ed. 3. Stat. 3. chap. 9. Ordinaries or their Miniſters 
are not to be impeach'd upon Indittments of General Extortion. 

By the 21 fl. 8. chap. 5. F Ordinaries and Regiſters take more 
than their Due Fees, they ſhall forfeit the Exceſs to the Party 
Crieved, and 10 l. to the King and the Party Grieved. | See the 
22 (7 23 Car. 2. chap. 23. 9 & 10 V. z. chap. 41.] 


The 23 H.6. chap. 10. Concerns the Fees of Sheriffs, Under-She- 
riffs, Bailiffs, Gaolers, &c. [See Meſt. 1. chap. 26. Meſt. 2. chap. 


44. 29 Fliz. chap. 4. 3 Georg. 1. chap. 15, &c.] 2 The Statute * 11nf.z68.b, 
of Veſt. 1. ſtill ſtands in Force. And therefore ſuch like Officers : i: 176, 


cannot take any Thing, but what is Allow'd by ſubſequent Acts. 
The 3 Fac. 1. cap. 7. Relates to the Fees of #ttormeys, Sollicitors, 


209,210,467. 
4 Inſt. 274. 


Oc. and it is ſaid, That they are within all the Statutes of Ex- : 1 Mod. ;. 


tortion 2 

The 10 & 11 /. 3. chap. 23. Reſtrains the Fees of the Clerk of 
Aſſize, Clerk of the Peace, Cc. Sec 2 H. 4. chap. 8. and 10. 33 H. 8. 
chap. 39. | 

See the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Prin- 
ters ſetting unreaſonable Prices upon Books, Gc. 


6. b Barretry (from Barrett, a wrangling Suit or Quarrel) is b r Toft 368. 
an Offenſe at Common Law, and is committed by one that is a $ Rep 36 


Common Mover, Exciter, or Maintainer of Suits or Quarrels, 
either in Courts or in the Country. 


3 Cro. 526. 
Dalt. ch. 10. 


38. 
Common Mover. Therefore no One can be a Barretor in reſpe& * 5 


of one or Two Acts only. The Indictment muſt Charge that he 
is Communi Barrectator, a Common Barretor. 

In Courts. Whether of Record or not. 

Or in the Country. Which may be in Three Manners. 1. In Di- 
ſturbance of the Peace. 2. By ſpreading Falſe Rumours and Ca- 
lumnies, to Raiſe Diſcord amongſt Neighbours. 3. In Taking or 
Keeping of the Poſſeſſion of Lands in Controverſy by Force, or 
Subtlety and Deceit, and moſt commonly in Suppreſſion of Truth 
and Right. | 

One may be a Barretor by bringing many Groundleſs and Vexa- 
tious Actions to oppreſs others, as well as by Stirring up others To 
bring them. | 

Upon Indictment, The Proſecutor ought to Give the Defendant 
a Note of the Particular Matters, which he intends to inſiſt on, 
and Prove againſt him. This may be order'd upon Motion by Rule 
of Court. 

The Puniſhment for this Offenſe is Fine and Impriſonment, and 
to be bound to the Good Behaviour. | Sce the 34 Ed. 3. chap. 1.] 


Hh h 7. © Main- 
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2 Inſt. 212, 
213. 

2 Roll. Abr. 
115. 


7. © Maintenance (Manntentio, from Manu Tenere, A Taking 
in Hand or Upholding) in General is an Unlawful Upholding of 


Quarrels againſt Juſtice. It may be Committed in the Country by 
Taking or Keeping Poſſeſſion of Lands, Oc. for Others, or By 
maintaining Quarrels or Suits in the Country. 'This is puniſhable 
only at the Suit of the King, It is Committed in Courts by up- 


holding the Plaintiff or Defendant in a Cauſe or Suit depending in 


4 2 Roll. 
Abr. 115, 
116, 117. 

1 Iuſt. 36S. b. 
369. a. 

2 Inſt. 564. 


- 


Court, which no way belongs to one, either by aſſiſting the Party 
by Words, Writing, Countenance or Deed. | 
This Maintenance in Court is Threefold. 
1. When one Maintaineth a Side without any Contract to have 

art of the Thing in Suit; as by aſſiſting one with Money to carry on 
iy Cauſe, By endeavouring To Perſwade an Attorney, &c. to ma- 
nage it for him Gratis. 4 But if a Man hath an Iutereſt in the 
Thing in Diſpute, though only a Contingent or Poſſible or Equitable 
Intereſt, He may lawfully Maintain an Action Relating to it. So Dy 
Reaſon of arg res or Affinity ſome Acts of this kind are Juſti- 
fable ; as alſo by Reaſon of other Relation. Thus the Lord may 
maintain the Action of his 'Tenant with Money in Reſpect of the 
Lands holden of him; a Maſter may go along with his Servant to 
Retain Counſel, and ſtand by him and Aſſiſt him, while his Cauſe 
is Tried. A Servant may ſollicit in his Maſter's Cauſe; but he can= 
not lay out his Money to aſſiſt his Maſter. One Neighbour may law- 
fully go with another to his Counſel. And one may lawfully, out 
of Charity, give Money to a poor Man, to carry on his Suit. An 
Attorney may lay out his own Money in Behalf of his Client, to be 
repaid again. But He cannot carry on a Cauſe for another at His 
own Expenſe, with a Promiſe that he never will expect a Repay- 
ment unleſs he carries the Cauſe, or upon no Purchaſe no Pay. 

A Counſellor or a Sollicitor (u.) who is no Attorney, cannot lay 


out Money to carry on another Man's Suit. [See the Statutes 


e 2 Inſt, 208, 
213. 


2 Roll. Abr. 


114. 


2 Geo. 2. chap. 23, Gc. for regulation of Attorneys and Sollicitors.] 

Offenders of this Kind are liable to an e Action of Maintenance 
at the Suit of the Party Grieved, and they may be Indicted at 
Common Law as Offenders againſt Publick Juſtice, and may be 
Fined and Impriſoned. 


For Statutes Reſtraining it, See Veſt. 1. or the 3 Ed. 1. chap. 


28, 1 Ed. 3. chap. 14. 20 Ed. 3. chap. 4. 1 Rich. 2. chap. 4. 
1 Rich. 2. chap. 9. 


By the 32 H. 8. chap. 9. None ſhall Obtain or Buy any Pretended 
Right or Title to 47y Land, wnleſs the Giver or Seller hath taken 


the Profits thereof one whole Tear next before ſuch Bargain, or Hath 


been in Poſſeſſion of the ſame, or of the Reverſion or Remainder 
thereof ; upon Forfeit of the Value of the ſame Land, to be Divided 
betwixt the Kings and the Proſecutor, &c. Howbeit, Purchaſing a 


'pretended Title by him that is already lawfully poſſeſſed of the Thing, 


eherennto Title is made, is lawful. 
None ſhall unlawfully maintain any Suit or Action concerning 
Lands in any of the King's Courts, or elſewhere, where any Perſon 


ſhall have Authority to Hold a Plea of Lands, &c. Neither ſhall 


2. Any 


— —_— 


« Culpa eſt immiſcere ſe rei ad ſt non pertinenti. 1 Inſt, 368. b. 2 Inſt, 208. 3 Inſt.gr. 
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any Perſon nnlawfully Retain, for Maintenance of any Suit, any 
Perſon, or Embrace any Jurors, or Suborn any Mitucſſes, to the 
Hindrance of Fuſtice, or Procurement of Perjury, in Pain of Ten 
Pounds, to be Divided betwixt the King and Proſecutor. 

The Offenders againſt this Act ſhall be proſecuted within a Mar. 
[See for the Expoſition of this Act, 1 Iuſt. 369. a. & b.] 


Maintenance of a Suit in the f Spiritual Court is not within 
the Statutes concerning Maintenance, Neither doth any Action 
lie at Common Law. | 

8 The Law will not ſuffer any Thing in Action, Entry or Re- 
entry, to be granted over ; that pretended Titles might not be 
Granted to Great Men, to oppreſs the Meaner Sort. 


2. The Second Species of Maintenance is Champerty, from h Cam- 
pus, a Field, and Partitio a Dividing; becauſe the Parties Agree to 
Divide the Thing in Diſpute. 1 Champerty therefore is a Bargain 
with the Plaintiff or Defendant, to have Part of the Land, or any 
Thing out of the Land, or part of a Debt or other Thing in Suit 
carried on at his own proper Coſt, if He prevails. A Grant made 
to have part of the Thing in Demand when Recovered, to ſatisfy 
a juſt Debt, Gc. is not Champerty. 

All Champerty is Maintenance, but all Maintenance is not 
Champerty. But as Maintenance in general is puniſhable by 
Common Lacv, ſo is Champerty too. 

Champerty alſo is particularly Reſtrain'd by Statutes. Sce Veſt. 1. 
or 3 Ed. 1. chap. 25. Weſt. 2. or 13 Ed. 1. chap. 49. and for the Ex- 
poſition thereof, 2 Iuſt. 207, 208, 209, 484, 485, 563, 564. Articuli 
ſuper chartas, or 28 Ed. 1. chap. 11. and 2 Inſt. 563. 33 Ed. 1. 
Stat. 3. 1 Rich. 2. chap. 9. | 


3. The Third Kind of Maintenance is Embracery. Now k Ey. 
bracery is an Attempt to influence a Juror to appoar, or to inſtruct, 
a Jury, or any way to encline them to be more fayqurable to 
the one Side than the other, by Promiſes, Threatnings, Letters, 


Money, Treats, Ge. Whether the Jurors on whom any ſuch 
Attempt is made, give any Verdict or no, or whether the Verdict 


paſs on his Side, ſuch a One is called an Enbraceor; and He is 


f 1 Cro. 594 


s1Inſt. 2 14 a. 


b 2 Inſt. 208. 


i Inſt. 368. b. 
2 Inſt. 208, 
217, 218. 


k Terms of 
the Law, v. 
Embraceor. 
1 Inſt. 369. a. 
Hob. 294. 


Subject to an Action or Inditfiment at Common Law, as for other 


Kinds of unlawful Maintenance. The Party Himſelf may La- 
bour a Juror to appear, and diſcharge His Conſcience ; but if a 
Stranger does it, He is an Embraceor. Juries may be allow'd 


their Expenſes for Travelling, &c. by Him that prevails in the 


All Indirect Practices to procure one's ſelf, or others, to be Sworn 


on the 1 Tales, in order to ſerve one Side, is punithable in like 
Manner. 5707 40 

For Statutes that Reſtrain this Offenſe, [See the 5 Ed. 3. chap. 
Io. 34 Ed. 3. chap. 8. 38 Ed. z. Bad 12, and ſee again, the 
32 H. 8. chap. 9. And ſee of the Verdict, Book 4. chap. 4. 

8. Pexations ® Informations upon Penal Statutes are Offenſes 
againſt Publick Juſtice, ſuch Informers being Reſtrain'd by ſeveral 
Statutes, (viz.) by the 18 Elia. chap. 5. 29 Filiz. chap. 5. 31 Elis. 

Hhh 2 | _ chap, 


18aund. 301. 


m 3 Inſt. 191. 
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chap. 5. 21 Fac. 1. chap. 4. 4 & 5 W.& M. chap. 18. [See Of In- 
formations, Book 4. chap. 5.] 
F. N. B. g. An Conſpiracy (ſtrictly taken) is an Agreement betwixt Two 
Na or More, to Appeal or Indi& an Innocent Man of Felony, Falſly and 
3 Int. 143. Maliciouſly, who is accordingly Appeal'd or Indicted, and after- 
Rep. 56,57- wards lawfully Acquitted by Twelve Men, or by Verdict. [See the 
Definition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the 
Party Grieved hath "Two Ways to Puniſh the Offenders. 1. By Writ 
of Conſpiracy (which is a Civil Action) at his own Suit, where the 
Judgment ſhall be Fine and Impriſonment, and Damages to the 
* 1 Holl. Abr. Party. But a General o Action in the Caſe, in the Nature of a Writ 
1,1, of Conſpiracy, doth lie againſt one Perſon, where, if there were 
Roll. abr. Two or More join'd with Him, a Writ of Conſpiracy would lie ac- 
11 cording to its ſtrict Form. An Action of the Caſe will lie for a falſe 
: Cro, 135, and malicious Accuſation of any Crime, whether Capital or Not 
357. Capital (even of High Treaſon) tho' the Bill of Indictment is found 
3 Cro. 15. Ignoramuis, or tho it does not go ſo far as an actual Appeal or Indict- 
2 Lack. 362” ment; and the ſame Damages may be Recovered in ſuch an Action 
538. of the Caſe, as in a Writ of Conſpiracy, where the Party is lawful- 
ly acquitted by Verdict. If one does falſly and maliciouſly proſe- 
cute another in the Eccleſiaſtical Court, or procure another to be 
arreſted and brought before a Juſtice of the Peace, to be examined 
concerning a Felony or Miſdemeanor, Gc. on purpoſe to vex and 
diſgrace Him, and to put Him to Charge and Trouble, tho' He is 
not indicted for the ſame, yet He may have an Action of the Caſe ; 
in which He need not aver, that He was lawfully acquitted, as 
He ought'to do in a Writ of Conſpiracy. But he muſt aver, that 
S. p. c. the Accuſation or Proſecution was ? Falſe and Malicious; and it 
2 Þ. muſt appear that there was no Ground for it. This Action of the 
111 113. " Caſe is more frequently brought. 2. By Indifiment at the Suit of 
the King. If the Parties are found guilty of the Conſpiracy, the 
2 2 Inft,z34. Judgment is very 4 Terrible, being call'd a Villainous Judgment. 
3 loſt. 143, I ſuppoſe that there are but few Precedents of ſuch Judgments, 
ns therefore I need not repeat it. ern: 
But at Common Law one may prefer an Indi ment againſt Con- 
ſpirators, tho they do nothing but Conſpire together, and tho' no- 
9 Rep. 56, thing is put in Execution. , The Common Law puniſheth the Con- 
Voll. Abr. federacy: But the Confederacy ought to be Declared by ſome Man- 
7j. ner of Proſecution; as by Promiſes to ſtand by one another, Right 
or Wrong; by entering into Bonds for that Purpoſe, Cc. And as 
the Conſpiracy ought to be declared by ſome Act, it ought to be 
laid, that the Matter of the Confederacy was-Falſe, and the Con- 
ſpiracy Malicious, and muſt be made out to be fo by the Innocency 
of the Party, and Purpoſe of the Confpirators. | 
HhBut if the Defendants can ſhew any Foundation or probable Cauſe 
of Suſpicion, They ſhall be Diſcharged. The Confederacy ought 
alſo to be Voluntary out of Court; for if upon Trial it doth. appear, 
that the Proſecution was order'd iti a Courſe of Juſtice, as that the 
Witneſſes were forced to appear, G. There ought to be no Puniſh- 
S.P.C, ment. If the Defendants acted only as f Farors in a Criminal Mat- 
3% ter, or as Judges in open Court, There is no Ground for Proſecu- 


2. 

2 

of 
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2 
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8b. C tion. © Judges of Courts of Record are exempted from all Proſe- 
1 0 cutions whatſoever as Judges, except in the Parliament. [But fee 
12 Rep. 24 


' tle Habeas Corpus Act, 31 Car, 2. chap, 2.4. 12. . 
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A Bare Conſpiracy will not maintain a Mit of Conſpiracy at 9 
the Suit of the Party Grieved, becauſe he is not damaged by it; l 
tho' it is a Ground for an Indiftment. | 

One Perſon alone cannot be 7zdiftcd for a Conſpiracy ; u ſo that * 8. P. C. 
if all the Defendants are Acquitted but One, that One muſt be 4 1 
Acquitted too: Otherwiſe in an Action of the Caſe. Husband 108. 
and Wife are but one Perſon, and therefore they cannot be indicted * Roll Abr. 
for a Conſpiracy. | 898 

[Sce the 4 Ed. 3. chap. 11] | 

The Puniſhment upon ſuch an Indictment is Fine and Impriſon- 
ment. 

10. Officers entruſted with a particular Adminiſtration of Juſtice, 
(as Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, 
Conſtables, Overſeers of the Poor, Surveyors of the Highways, &c.) 
neglecting any Part of their Duty, may be Fined and Impriſon d. 

'Theſe arc Offenſes in reſpe& of Public Juſtice. 
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2. Of Offenſes againſt the Publick Peace. 


Before I come to the ſeveral Kinds of Offenſes againſt the Publick 
Peace, it may not be improper to ſhew how the Breach of the | 
Publick Peace may be prevented. This may be Done, 1. By Secu- \4 
rity for keeping the Peace. 2. By Security fr the Good Behaviour. | ; 
For Thoſe who are of ill Fame, or do any Thing tending to the 
Breach of the Peace, or of their Good Behaviour, may be required 
to enter into a Recognizance, with Sureties or without Them, ac- 
cording to the Diſcretion of the Judge or Fuſtice, to keep the Peace, 
or to be of Good Behaviour. Therefore, = 1 

* 1, A Surety for the Peace is the Acknowledging of a 'Recogni- * Palt. ch 

zance (or Bond) to the King, taken by a Competent Judge of Re- puiton 18 

cord, for the Keeping of the Peace. 1 ee. | 
A Juſtice of Peace may Demand it ex Officio, according to His 

Diſcretion, where He fees: Caufe, or at the Requeſ of any Subject 
or Perſon under the King's Protection. His Warrant alſo may be 
Granted when He is Commanded to do it by Miit of Sypplicavit out 
of Chancery or the King's Bench. Here the Juſtic#is to Act as a 
Miniſter, and muſt make a Return to the Writ under his Hand and 
Seal. But this Writ is ſeldom made uſe of. It may be Granted _ | 
Y Againſt any Perſon whatſocver, under the Degree of Nobility, ! Dalt. ch. 4 
whether He be a Magiſtramè, cven againſt a Fellow-Juſtice of the 243. Sa N 
Peace, or a Private Perſon, under Age, or of Full Age. Complaint fl 

ought to be made againſt a Peer, Ducheſs, Counteſs, or Baroneſs, 

in the Court af Ohancery or King's Bench; and they may be bound . 4Y 

there to keep the Peace. The Warrant of the Juſtice to keep the | 

Peace may be Grantedagainſt Infants, Feme Coverts, againſt the 
Wife at the Requeſt of the Husband, againſt the Husband at the | 

Hequeſb He r „„ of 30G HIND dy ate | 

But Ecclefiafticat Perſons that are performing Divine Service in 0 

the Church, Church- yard, or other Place dedicated to God, may not | N 

be Arreſted. If Surety of the Peace is demanded againſt a Juror i 

at the Seſſions, it is Grantable after the Seſſions is ended. Surety 

Mall not be. Granted againſt. a Non Compos, Nor to Him upon His 

Requeſt; otherwiſe coneerning a Lunatick that has ſometimes Lucid 

In- 
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2 Palt. ch. 119. 
p. 275, 276. 


b Dalt. ch. 
121. p. 281, 
282, 283. 

4Inſt. 180. 


e Dalt. ch. 


119. p. 277, 
278. 


0 Dalt, ch. 
121. p. 285, 
286. 
4Inſt. 180, 
181. 


f e Dalr, ch. 
123. p. 290. 
4 Inſt. 180, 
ISI, 


Intervals. 'The Surety of the Peace may be granted to or againſt 
One Attainted of Treaſon or Felony; and, in a Word, x againſt all 
Perſons that are ſuſpected to break the Peace, or that do break the 
Peace by Affrays, Aſſaults, Battery, Wounding, Hot Words in the 
Preſence of a Juſtice, Fighting, Quarrelling, Threatning to Beat or 
Kill another, or to Burn His Houſe, Barretors, Rioters, Oc. and in 
all Caſes where there is a preſent Danger, or Fear of Future Dan- 
ger. © Now Security for the Peace being given to the King by Ro- 
cognizance, with Surctics or without, in a Penalty of a Sum of 
Money, according to the Nature of the Caſe; Þ 'Then if the 
Peace is broken afterwards by ſuch Act, before the Recognizance 
is Releaſed or Diſcharged, as by Affray, Aſſault, Battery, G&c. The 
Recognizance being brought to the next Seſſions of Peace by the 
Juſtice, [See 3 H. 7. chap. 1.] © the Juſtices in Seſſions may certify 
the Recognizance, with the Cauſe of the Forfeirure into the 
Chancery, King's Bench or Exchequer, from whence Proceſs of 
Scire Facias ſhall go out againſt the Party. 

4 The Act, that ſhall amount to a Forfeiture of ſuch Recogni- 
zance, muſt be intended or done to the Perſon, or to the Terror 
of the People ; not to One's Lands or Goods. For tho' theſe may 
be Breaches of the Peace, yet 'They arc not within the Meaning of 
the Recognizance. , +. - | 

2. © Surety for the Co’ Behaviour or Good Abearing is Grant- 
cd, Taken, (5c. as Surety for the Peace; and by ſome Opinions it 
differeth little or nothing from it. But the Party bound to the 
Good Behaviour may ſooner fall into the Danger of forfeiting 
his Recognizance. Surety for the Good Behaviour doth include 
Surety for the Peace. For Surety of the Good Behaviour conſiſt- 
eth chiefly in this, That One ſhall demean Himſelf quietly, doing 


nothing that ſhall be the Cauſe of the Breach of the Peace, or of 
putting the People in Fear or Trouble. 


Zy the 34 Ed. 3. chap. 1. Juſtices f the Peace are impower'd 
to Arreſt and Chaſtiſe Rioters, Barretors, and to cauſe them to 
be Impriſened and Puniſhed, and to take of all Perſons, that 
be not of Good: Fame, ſufficient Surety for their Good Behaviour 


_ towards the King and his People. [See the Expoſition of this Act, 


4 Inſt. 181,] 


# Dalt. ch. 
124. p. 292, 
293 

1 Cro. 78. 


8 4 Inſt, 181. 


d Dalt. ch. 
124. p. 296. 
1 Cro. 78. 

I Dalt. ch. 
124. p. 293, 
294. 


Juſtices of the Peace have alſo this Power by their Commiſſion: 
One may be bound to his Good Behaviour for a ſcandalous way 
of Living, as for keeping Houſes ſuſpected to be Houſes of Bawdry, 
for Haunting ſuch Houſes, or Taverns, Alehouſes, Gaming-Houſes, 
Gc. for ſpeaking Words of Contempt of a Juſtice of Peace, abuſing 


His Warrant. It is faid, that the Statute: does not extend to Misbe- 


haviours that do not Relate to the 8 Publick Peace. Certainly it 
ought not to be Demanded for calling one h Rogue, Knave, Fool, 
Drunkard; Bankrupt, Gc. But it is generally allow'd, that the Ju- 


ſtice hath a Diſcretionary Power, to take Surety of all Thoſe that 


are ſuſpected to be Dangerous, Quarrelſome or Scandalous ; i and 
of Night-walkers, Eaves-droppers, Common Drunkards, Common 
Whoremongers, Putative Fathers of Baſtard Children, Common 
Whores, Ot thoſe that Live. idly and Fare well, having vg to 
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the Hinges, or caſt them into Ditches, G e. 
k One Juſtice alone out of Seſſions may Demand this Security, Deit. ch, 
either by his own Diferction, or upon the Complaint. of Others + 223: P. 191. 
And may commit the Perſon to Gaol, if he refuſes to be bound. 
He is alſo empower'd to bind ſeveral Offenders to the Good Be- 
haviour by ſeveral Statutes, as well as by the Common' Law, ¶ Sce 
Dat. chap. 2 24. pag. 295%] + 3; l RT 
If one enters into Recognizance for His Good Behaviour, He may Dat. eh. 
| Forfeit His Recognizance by being Drunk, (O.) By going armed 124. p. 296. 
in an unuſual Manner and above his Degree, By uſing Thieatning 4 Inft. 180, 
Words, m immediately tending or inciting to the Breach of the " 3 Cre.q98, 
Peace; as to Threaten to Beat one, Challenge one to Fight; or by ** 8 
doing any other Thing, which ſhall immediately tend to the Breach 8 
of the Peace, or put the People in Fear, although there be no 
Actual Breach of the Peace. Not for Abuſive Language, as calling 
one Lyar, Rogue, Raſcal, &c. (for this is only a Motive or Diſtant 
Provocation to the Breach of the Peace) nor for a Treſpaſs on Land. 
It muſt Relate to the Perſon of a Man. 


The Surety for the Peace or Good Behaviour may be * Releaſed, „ Dalr. ch. 


either by the Juſtice himſelf that took it, or by the Party upon 124. p-296, 
whoſe Complaint it was Granted, [O.] 2975 
[See 21 Zac. 1. chap. 8. To prevent Abuſes in Procuring Proceſs 
and Superſedeas of the Peace and Good Behaviour out of his Ma- 
jeſty's Courts at Veſtmiuſter, By forbidding Them to be Granted 

but upon Motion in open Court, Cc.) | 
Having now ſhewn How Breaches of the Peace may be in a great 
Meaſure Prevented; I come now to ſpeak of Actual Diſturbances of 
the _ Peace, and How they may be puniſhed, when Com- 
mitted, | | | 
Offenſes againſt the Publick Peace are Aſſaults, Batteries, A. 


frays, Taking away Maidens, Kidnapping, Forcible Entries and 


Forcible Detai ners, Unlawful Aſſemblies, Route, Riots, Riding or 


| Going Armed, Libels, Falſe and Slanderons Tales, Falſe Prophecics. 


1. An © Afault (Agultus, TInfultus,) is an Attempt or Offer to Do » Fineh ch 
a Hurt to One's Perſon ; as by an Offer to Strike One, holding n 
the Fiſt in a Threatning Manner, or by Preſenting a Piſtol towards gs 
and near one, tho' no Hurt actually Done, Words cannot amount Pulr. 4. 4. 
to an Aſſault, tho' there are ſome Opinions to the Contrary, 2 Roll. Abr. 

The Offender is liable to an Action at the Suit of the Party Af. 
ſaulted for Damages, Gc. and to an Indidtment, upon which He 
ſhall be Fined, and Impriſon'd 'till paid. [See the 5 G 6 Ed. 6. 


chap. 4. infra.] 


2. A P Battery (from Battre, to Strike) is an Injury done to the ” Finch ch. 


Perſon of another in a Rude or Angry Manner; as by Striking, ode a: 
3, 5. 


Puſhing, Joſtling, Catching by the Arm, Fillipping upon the Noſe, Dalt. eh. 12 r. 


Spitting in the Face, Pulling of a Button in a Rude and Inſolent P. 282. 


Manner, (5c. But it is“ no Battery to lay one's Hands gently upon * Lutw, 929. 
another that is going to ſtrike one. 
This Offenſe is Puniſhable by Action and Indiddment in the ſame 
Manner as an Aſſault. 4 If the Husband and Wife bring an Action à 2 Inft. 234 
of Battery for the beating of Himſelf and his Wife, the Writ on 
| abate 
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abate, becauſe the Wife cannot join for the Battery of the Husband, 
and the Husband cannot have Judgment alone, becauſe his Wife is 
joined with him in the Original. And ſo it is in like Caſes. 
A Man may Juſtiſy the Beating of another, who firſt Aſſaults 
Him, in his own Defenſe, by a Special Pleading in an Action, De 
Syn Aſſaitlt Demeſne, or that the Battery was occaſion'd by his own 
Aſſault; or he may give That in Evidence upon Not Guilty to an 
© Terms of Indiſtment. And the Record of the Conviction of the Party by 
ts ew * Indictment may ſerve afterwards for Evidence in the Action of 5 
FORE: Treſpaſs for the ſame Aſſault and Battery: O.] [See of a con- L 
feſſion under Tit. Of the Behaviour of a Criminal on his Arraign- | 
ment, Book 4. chap. 5. ons 4 
Terms of Cf One may alſo Juſtify the Beating of another, who Aſſaults his 
kong „ Wife, Father or Mother, or his Child or Servant; and ſo on the 
2 Roll. Abr. Contrary, the Wife, Father, Mother, Child, Servant may Juſtify a 
546, 547, Beating, where thoſe, that are ſo nearly related to them, are Aſ- 
. ſaulted. Alſo the Law doth allow a Man, to beat another in the 
p. 283, 284, neceſſary Defenſe of his Gbods ; but If he kills Him, It is Felony, 
355, 395 Thus one may beat another in Defenſe of his Poſſeſſion of his Eſtate, 
go RE upon a Diſturbance one pretends to Aſſault or Beat him. Thoſe 
that Have a Natural or Civil Authority over others, may Chaſtiſe 
them for their Offenſes. And therefore a Husband may correct his 
Wife, a Parent may Juſtify the Chaſtiſing of his Child within Age 
with Moderation; A Maſter his Servant or Apprentice, [Sce 3 3 H.8. 
' thap. 12.) A Schoolmaſter his Scholars, A Gaoler or his Servant, 
His unruly Priſoners, An Officer thoſe that Reſiſt his Arreſt, So one 
may Chaſtiſe his Kinſman that is Mad, Chain him up and Beat 
him with Rods, to keep him from doing Hurt. 
If the Life of any one is in Danger by Beating, or otherwiſe, 
Any Perſon may beat him that offereth the Violence, to make him 
uiet. | 
F See the 5 H. . chap. 6. For the Penalty for Aſſaulting of a Servant 
of a Knight or Burgeſs in Parliament. The 11 H. 6. chap. 11. For 
the Puniſhment of thoſe as do make an Aſſault upon any that come 
to Parliament, or to the King's Council. The 9 Ann. chap. 16. Con- 
cerning an Aſſault on a Privy Counſellor in the Execution of his Of- 
fice. 9 Jun. chap. 14. concerning an Aſſault, Beating or challeng- 
ing to Fight, upon Account of Money won by Gaming. 6 Georg. 1. 
chap. 2 i. . 24. For the Puniſhment of Aſſaulting, Beating or Wound- 
ing an Officer of the Cuſtoms in the Execution of his Office, (5c. 
6 Georg. 1. chap. 23. f. 11. For Aſſaulting any Perſon in the Streets 
or Highways with Intent to Tear his Cloaths, Gc. 
Aſſault and Battery are often confounded, though in Law Diſtinct 
Offenſes; for in Treſpaſs for Aſſault and Battery, One may be found 
Guilty of the Aſſault and not Guilty of the Battery, [See of Maz- 
hem, chap. 1. ante.] 


By the 5 & 6 Ed. 6. chap. 44 None ſhall uſe any Chiding Words 
in a Church, or Church-yard, in pain of Suſpenſion of a Layman 
ab Ingreſſu Eccleſiæ, and of a Clerk from the Miniftration of His 
Office. He that ſhall Smite or lay violent Hands there upon any - 
Other, is thereby Fxcommunicated iplo facto. He that is convifted 
of Striking with a Weapon in ary Church or Church-yard, or ſhall 

. draw 
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draw any Weapon there, with Intent to ſtrike Another with the ſame 
Weapon, by Verdict, Confeſſion, or Two Lawful Witneſſes, ſhall by 1 
Judgment of Fuſtices, &c. have one of his Ears cut off, &c. and 1 
ſhall ſtand Excommunicate ipſo facto. 


c PREY l 
A 4 WEIS e 
— 1 f bs . . 5 * * * 


t Church-wardens, &c. who whip or ſtrike Boys for playing in the * 1Saund.13, 4 
Church, or pull oft the Hats of Thoſe who {it there with their Hats id. ... - 
on, or gently lay their Hands on one that is Excommunicated, to 
$4 Turn Him out of the Church, are not within the Statute. 
4 3. An u Afray (from A4frayer, to Terrify) is a Fighting of Two 1 
1 or More to the Terror of the King's Subjects. There muſt be a Stroke p. 33 
| Given, or offered, or a Weapon Drawn. If the Stroke is offer d on H.P. C. 135, 
one Side only, or in a Private Place out of the Hearing of Any, it 2 
is an Aſſault, tho' Aſſault and Affray are ſometimes Confounded. 
A Menace to Beat or Kill is no Affray. To Challenge Another 
Either by Word or Letter to Fight a Duel, or to be a Meſſenger 
of ſuch a Challenge, is an High Offenſe, and the Combat, though 
no Blood is Drawn, is an Affray. Any Private Perſon who ſees 
others Fighting, may lawfully part them 'till the Heat is Over, and 
Deliver Them to the Conſtable ; and the Law doth encourage Him 
to it. For if He receives any Harm by the Affrayers, He is allow'd 
His Remedy by Action againſt Them. + And if any private Perſon is 
commanded by the Sheriff, Juſtice of the Peace, Conſtable, Gc. to 
aſſiſt in parting the Affrayers, and He Refuſes or Neglects to do it, 
He is puniſhable by Fine and Impriſonment. And ſo is the Cu- 
ſtable, or other Conſervator of the Peace, if they.negle& their 
Duty. [Sec Of Conſtables, Book 1. chap. 7.]  _—» 
All Afrays are puniſhable by Fine and Impriſonment. 


4. X The Taking any. Maidens or Women Children under the = 3 loft 6z. 
Age of ſixteen Years without Conſent of their Parents, is againſt 


the Publick Peace. Therefore, h SS 19 
By the 4& 5 Ph. & M. chap. 8. None ſhall take away or Cauſe to 
he Taken away, any Maid or Noman Child unmarried within the 
Age of Sixteen Tears (though it be not againſt ber Mill) without Con- 
' ſent of the Father or Mother of ſuch Maid, or. of ſuch Perſon ap- 
Pointed to be Governour or Guardian by the Father in His Life- 
Time, or by Will atter His Death, upon Penalty of Two Nears 
Inpriſonment. And if any ſuch Maid is Deſlourd or Married 
againſt the Mill of the Father, if He is Living, or againſt the I[ill 
of the Mother, having the Cuſtody of ſuch Maiden, if the Father is 
Dead, The Offender ſhall ſuffer Five Tears Impriſonment. 

And if any ſuch Child above the Age of twelve Nears, and under 
the Age of Sixteen, do Conſent to ſuch Marriage, The next of Kin 
of the faid Woman Child, to whom the Inheritance ſhould deſcend or 
come after the Deceaſe of the Jaid Woman Child, ſball from the Time 

| + by # 
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Qui non frohibet, cum prohibere poteſt, in culpa eſt. 3 Inſt. 158. 

Jaem eſt facere, et nolle prohilere, cum poſſit. Ibid.[]· 

Ln nan prohibet quod prohibere poteſt, aſſentire videtur. 2 Inſt. $05, | ii 
S 208 5hſtat, quod obſtare poreſt, facere videtur, 2 Inſt, 146, f ( 
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of ſuch Aſſent or Agreement, enjoy all ſuch Lands, &c. as the ſaid 
IlVoman Child had in Poſſeſſion, Reverſion or Remainder, at the 
Time of the Aſent, during the Life of ſuch IVoman Child. 

Provided this Act ſhall not be Prejudicial to any Cuſtom concern- 
ing Orphans in London or other City, &c. 


It is required Here, that the Maid ſhould have Lands or Goods, 
Oc. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage or 
Defilement of Women of Eſtate. [See Tit. Felony, chap. 1. ante. 
3 Fac. 1. chap. 5. g. 13. Concerning Forfeiture for a Popiſh Mar- 
Hage. N | 
Raym. 374 N Y Kidnapping is a ſtealing away of a Man, Woman or Child. 
It is > Offenſe at Common Law, and puniſhable by Fine, Pillo- 
ry, C. 


By the 11 & 12 W. z. chap. 7. 1f a Maſter of a Merchant-Ship, 
&c. ſhall during His being Abroad, Force any Man Afhore, and 
eilfully leave him behind, & c. He ſhall ſuffer Three Months Im- 
priſonment. ¶ See 4 Georg. 1. chap. 11. Concerning Tranſportation 
upon Contract, c.] | 


5 6. A Forcible * Entry is, when One or more Perſons furniſhed 
? Dalt, ch. F | | 
126. p. 299, With unuſual Weapons, do violently enter the Houſe or Land of 
300. another, or do uſe Violent and Threatning Words to the Terror of 
1 another, and by that Means gain the Poſſeſſion; or if one or more 
do enter Peaceably, and then Forcibly put another out of His 
8 Poſſeſſion, 5c. | 
Dt wg A Forcible * Detainer is, when Oneor More have Enter'd peace- 
p. 300, . 
301. ably, and Detain the Poſſeſſion with Force, with Arms, or with an 
H. 1 C. 139. unuſual Number of People, or with Threatnings to Defend it, &c. 
This was no Crime at Common Law where one had a Title, and 
Entry was Lawful. But now This is made an Offenſe by Statutes, 
For, 


By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Tene- 
ments, but where\ Fntry ir Given by Law, and in a peaceable Man- 
ner, upon pain of Tmprifonment and Ranſom at the King's Will. 


» Dalt..ch b Here was no Remedy but upon a General Enquiry in the Quar- 
126. p 29). ter- Seſſions, or by Indictment or Action. Therefore, 


By the 15 Rich. 2. chap. 2. / hen a Forcible Entry is made into 
Lands, Benefices or Offices of the Church, One or More Juſtices of 
the Peace, taking Snfficient Power, and Going to the Place ſo kept 
by Force, and finding any that hold ſuch Places Forcibly, may Com- 
mit the Offender to the next Gaol, there to Remain Convitt by the 
Record he Juſticr, &c. till He hath made Fine and Ranſom to 
the King. And all People of the County ſhall be aſſiſting to the Ft 
tice, to Arreſt ſuch Offender, upon Pain of Fine and Impriſon> 


&- 


ment. 
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The ſame Jultico may aſſeſs the Fine for this Offenſe, 
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But neither of theſe Statutes extended to Thoſe that enter'd 
Peaceably and Detained with Force, nor gave any Remedy if the 
Partics, who made the Entry with Force, Removed before the 
Coming of the Juſtices ; nor ad they give the Juſtices any Power 
to Reſtore the Party ejected; nor ordain'd any Penalty againſt the 
Sheriff, if He did not obey the Precepts of the Juſtices, in the 
Execution of the ſaid Statutes. Wherefore. 
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_ By the 8 H. 6. chap. 9. Upon Complaint made to the Fiiſtices, or 
One of them, of a Forcible Entry or Detainer, by the Party grieved 
They or One of Them ſhall cauſe the Statute of the 15 Rich. 2. ch. 2. 
to be duly Executed at the Coſts of the Party grieved. 

And when Complaint is made of any ſuch Entry or Detainer to 
any Juſtice or Fuſtices, He or They, by Warrant or Precept, ſhall 
Command the Sheriff, to Summon a ſufficient Jury, to enquire of the 
Force Committed. And upon Force found, The Juſtice or Juſtices 
ſhall cauſe the Lands, &c. to be Re-feiſed, and ſhall put the Party 
Difſeiſed in Poſſeſſiou, in the Abſence as well as Preſence of the 
Pajty Offending. ; 


»The Juſtices are to Reſtore the Poſſeſſion, and not to enquire . 
into the Title of either of the Parties. od an 


2» Provided that this Statute ſhall not Endamage any, where They 3p 
or Their Anceſtors have continued their Poſſe ſſions of the ſame for | 
Three Wars. | by | 


d But if the Diſſeiſee within the Three Years makes Lawful H. P. 15 
Claim, this is an Interruption of, His Poſſeſſion. | 

By the 31 Eliz. chap. 11. There ſhall be no Reſtitution upon an 
Indictment of Forcible Entry or Forcible Detainer, where the De- 
fendant hath been in quiet Poſſeſſion for Three whole Years together 
next before the Day of ſuch Indictment fo found, and His Eſtate 
therein not Fnded ; which the Party Indicted may Alledge for ſtay 
of Reſtitution; and Reſtitution is to ſtay, till that be tried, if the 
other ill Traverſe the ſame, &c. | 

By the 21 Jac. 1.chap. 15. Upon Forcible Entry or Detainer, A | 
Fuſtice, &c. hath Power, upon Indictment found, to give Reſtitution 
of Poe ion to Tenants for Tears, By Elegit, Sratute- Merchagt or 9 


N aple, Tenant by Copy of Court-Roll, as well as to Thoſe that claim 
Freehold or Inheritance. 


So that now a © compleat Remedy is given againſt 'Thofe who * Dat: <>. 4 
Enter with Force, and continue the Poſſeſſion peaceably; againſt“ “ b. 58. 
Thoſe who enter peaccably, and detain or hold out with Force; and 
againſt Thoſe who both enter by Foree, and detain by Force. 1 

The Indictment muſt ſet forth, That the Entry was f Mans forti. r Croat. (| 
Thoſe are peculiar Words for this Offenſe, to Diſtinguiſh it from alb Pn 
other Treſpaſſes Ti et Armis. There are many Nicctics to be Ob- Sg 
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t Multitudinem decem faciunt. (Qu.) 1 Inſt. 2 57. a. 
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ſerv d in drawing the Inditment. [See Hawkins's Pleas of the Crocum, 


6 F. N. B. 54, 
35. 


b 3 Inſt. 176. 
H. P. C 137. 
Dalt.ch. 135, 
136. p. 320, 
321. 


i Dalt. ch. 2. 
127. p. 338. 
H. P. C. 13 
5 Rep. 91. 


* 3 Inſt. 1 76. 
Pult. 25. 


Dalt. ch. 
136. p. 321. 


oft. 176. 
C. 137. 


77 


92 
. 


Book 1. chap. 64.] 1 | | | 
To remove a Force out of a-Pariſh-Chyreh, or Parſonage-Houſe, 
There is another Remedy by 'a'Writ'® De Vi Laicd RemovendA.. 
[Se& of Writs, ' Bvat"$: ehad.cpgey TIED OHET __ 
by is a Force implied in Law, as in every 'Treſpaſs Yi et Ar- 
mig, Oo. | oy 3 | 
7. h An Unlawful Aſſembly is, where Three or More Aſſemble 
Themſelves together, to do an Unlawful Act, and Part without 
doing the ſame, or without making any Motion towards the Exe-, 
cution of it. The meeting only to do an unlawful Act is Puniſh- 
able. If there was no ill Intent, and the Mecting was for Sport 
and Merriment, it is not puniſhable, | Hf ef pock | | 
i One for Safeguard of His Hoxſe, and for the Defenſe of the Poſ- 
ſeſſion thereof, may Aſſemble His Friends againſt thoſe that threaten 
to make an unlawful Entry into it; but He cannot Aſſemble His 
Frichds for the Defenſe of His Perſon, againſt thoſe that threaten 
to beat Him, while He is out of His Houſe, _ 0 
8. Ak Rout (Rout, Turba) is when Three or More do any un- 
lawful Act upon a Common Quarrel; as when the Inhabitants of a 
Town break down Incloſures, pretending to have Right of Com- 
mon or a Way there. 1 But others ſay, that a Rout is, where Three 
or more have met to do an Unlawful Act, and have moved for- 
ward in Order to do it, but part without doing it. This is puyiſh- 
able tho the Act is not Executed. The firſt Deſcription of a Rout 
agrees almoſt with the Notion of a Riot. For, r 
9. Am Riot (from Rioter, Rixari) is where Three Perſons at 
leaſt do an Unlawful Act, of a Private Nature, with Force; as when 
They Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or De- 
ſtroy His Corn, Graſs or other Profit; enter or take Poſſeſſion of 
Land, Gc. All who are concern'd therein are Rioters. And if one 


| ſeeing others engaged in a Riot, do aſſiſt them therein, He is as. 


= Dalt. ch. 
136. p. 322. 


© g Inſt 9.10. 


much a Rioter, as if He had firſt Aſſembled with them for that Intent. 

In every Riot, there muſt be ſome Intention of Force or Violence. 
n Therefore Aſſemblies for Wreſtling, Playing at Cudgels, Cards 
and Dice, Drinking, Dancing, &c. are not Riots. And this Force 
muſt Relate to ſome Private Quarrel only. For if the Intention of 
ſuch Aſſemblies is to Redreſs ® Publick Grievances, and ſuch Inten- 


tion is Executed, This is Levying War againſt the King, and 


P Dalr. ch. 
136, 138. 
P- 321, 3225 
3235 324. 


3 Cro. 252. 
Dalr. ch. 82. 
p. 204. 
chap. 139. 


Pe 326. 


amounts to High Treaſon. [See Of High Treaſon, ante.] 

In Riots, Routs and Unlawful Aſſemblies, P we muſt Conſider the 
Number of the Perſons, which muſt be Three at leaſt ; The Intent 
and Purpoſe of their Meeting, which muſt be to do ſome Unlawful 
Act with Violence or Force, and muſt not be a falling out upon a 
ſudden Quarrel after a Lawful Meeting; The Lawfulneſs or Un- 


lawfulneſs of the Act; The Manner and Circumſtances of Doing it; 


for the Manner of doing a Lawful Thing may make it Unlawful ; as 
if a Nuſance is removed in a Violent and Tumultuous Manner, Cc. 
By the Common Law Offenſes of this Nature are puniſhable by 


Fine and Impriſonment, and, if Enormous, by Pillory. 


4 If a Mayor and Aldermen, Gc. are Guilty of a Riot, They arc 
puniſhable only in their Natural Capacities. Yet the Liberties of 
Corporations Have been Seiſed, or the Corporation Fined, where ho | 

I | : o- 


| 
{ 
| 
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Ch 3: 2 Laws of Ens 


Governours have Countenanced a Dangerous Riot within their Pre- 
cincts. ¶ See Of Curporations, Book 1: a. r 
r Women are puniſhable as Rioters, but Infants under the Age * Dalt. ch. 
of Fonrtcen are not puniſhable: _ . . 139. P. 328. 


Thele Offenſes are alſo puniſhable by Sate. For, 


2 „ » vw . — 0 
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By the 34 Ed. 3. chap: 1. The Juſtices of the Peace have Power 
to Reſtrain Offenders,: Riaters, &c. and to Arreſt and Chaſtiſe them 
according to their Offenſe ; and to cauſe Them to be impri ſon d, and 
duly Puniſhed. Fo VET bias 8 
JV y the 27 Rich. 2. chap. 8. As ſoon as the Sheriſt and Other the 1 
King's Miniſter ſhall Hear f a Riot, Ront, or other Afſembly A. 9 
1 gainſt the Peace, They, with the Power of the County, ſhall appre- 1 
25 bend ſuch Offenders, and pii Them in Priſon, until delivered by Law. ky 
# By the 13 H. 4. chap. 7. e htty Peace, dwelling near 1 

the Place, where ſuch Offenſes ſhall be Committed, together with the 1 
Sheriff or Under-Sheriff, ſhall, by the Potber F the County (if need 1 
be) ſuppreſs Riots, Routs and Dulauful Aſſemblies; Arreſt the Of- 
fenders, and Record what ſhall he done; by which Record the Offen- 
ders ſhall ftand Convitt, as by the Statute of the 15 Rich. 2. chap. 2. 
in Caſe of forcible Emries. And if the Offenders are departed, the 
ſaid Fuſtices „&c. ſhall, within a Month after, make Enquiry there- 
of, and Hear and Determine the ſame, in Pain of ioo l. Gee the 
Statute at large.] | 3 


Theſe Statutes are to be underſtood to ſpeak of Great and No- «Dat. ch. 3. 
torious Riots, in the Nature of Inſurrections and Rebellions. The p. 201. 9 
Juſtices by their Commiſſion may enquire of ſmall Riots at any 9 
Time afterwards. 2 5 | | 

The Record of the Riot within the View of the Juſtices, by whom 1 
it is Recorded, is ſuch a Conviction, as cannot be : Traverſed, the «pair eh 82. 1 
Parties being concluded thereby. Yet the Parties may take Advan- p. 199, 200. | if 
tage of the Inſufficiency of the Record, and except againſt it, if the j 
Juſtices have not purſued the Statute, Goc. a 
It is ſaid, that the Offenders, being arreſted by the ſaid Juſtices, Dali. eb 82, $3 
and convicted upon the Record of their Offenſe in their Preſence, P. 199, 200, 1 
ought to be ſent immediately to Gaol, till They pay the Fine Aſſeſ : it 
ſed by the ſame Juſtices, who drew up the Record; which fine ſhall 1 
be Eſtreated into the Exchequer to the King's Uſe; or elſe the Juſti- | i [ 
ces may Record ſuch Riot by them viewed, and commit the Offen- 
der; and after certify the Record into the King's Bench, or to the 
Aſſizes or Seſſions. Se | 
If the Offenders are gone, then the Juſtices ſhall enquire by a 
Jury; and if the Riot is found, the Juſtices muſt make a Record 
of it, and fine them, or receive their Traverſe, to be ſent by the 
Juſtices to the next Quarter-Seffions, or into the King's Bench, or to 
be tried according to Law. See the 2 H. 5. chap. S. 2 U. 5. chap. 9. 
8 H. 6. chap. 14. 
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Ay the 19 H. 7. chap. 13. The Sheriff having a Precept direfled 
to Him to return a Jury, according to the 13 H. 4. chap. 7, &c. ſhall 
Return twenty-four Perſons, &c. to enquire of the Riot, Rout or Un- 
lareful Aﬀembly. 
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cee the 13 Car. 2. chap. 5. An Act againſt Tumults and Diſor- 
| dexs upon Pretenſe of preparing or preſenting publick Petitions, Oc. 
to His Majeſty or the Parliament. — ñ 1 
i But the Georg. I. chap. 5. is a more ſevere Statute againſt Riot- 
. ers, if they meet to the Number of Twelve, adjudging them to be 
ith | Felogs without Clergy, But that Statute, being wholly in the Affir- 
| ative, does not take away any Authority in the Suppreſſing of a 
Riot by Common Law.or by Statute. [See the 1 Georg. 1. chap. 5. 
and Of Felonies by Rioters, chap. 1. ante. And Sce the 1 Georg. 1. 
chap. 28, For preventing Difturbances by Samen and others.) 
it 


Oppoſing Officers of the Cuſtoms, to the Number of eight Per- 

ons armed, is to be puniſhed with Tranſportation, by 6 Geo. 1. ch. 21. 

10. Riding or Going Armd with dangerous and unuſual Wea- 

4 Inſt. 160. pons to the Terror of the People is an Offenſe at * Common Lace, 
eee NDS TT Ez 


\ 112238 *2XI\NFAN 13 Ws | | 
By the Statute of ® Northampton, or the 2 Ed. 3. chap. 3. None 
ſhall, come with Force and Arms before the King s Juſtices, or other F 
of the King's Miniſters, doing Their Office, or Executing His Com- $ 
mand; nor Go or Ride Arm d hy Night or Day in A4fray of the : 
People in-any other Place, upon Pain to forfeit their Armour, and 8 
to ſuffer Iupriſonment at the King's Pleaſure. . 
Juſtices of the Peace, &c. have Power to put this Act in FExecu- 


tion. And the Fuſtices of Aſſize have Power to Puniſh them that 
have not done their Duty. 


[cee the 25 Ed. 3. chap. 2. 7 Rich. 2. chap. 13. 20 Rich. 2. chap. 1. 
By the laſt of which Acts a Fine is added to the other Penalties, for 
Riding or Going Arm'd, to be ſet by the Juſtices, Gc.] 
| Theſe Statutes are ſeldom put in Execution. 
7 3Inft, 162. No Perſon can excuſe the wearing ſuch Armour in Publick, by 
Alledging that He wears it for His Safety againſt an Aſſault, which 
One has Threatned. But He may Aſſemble His Friends, and Arm 
Them, againſt Thoſe that Threaten to do Him Violence in His Houſe, 
as before Obſerved. Men may uſe Common Arms according to 
their Quality, and according to the Faſhion, and have ſuch Atten- 
J dants with Them Armed, as is agreeable to their Characters. And 
, Men may Arm Themſelves, to take Felons, Suppreſs Rioters, to 
Execute the King's Proceſs, Gc. as is Excepted in the Statute of 
Northampton. | 
Terms of 11++* A Libel ( Libellus Famoſus) is a Malicious Defamation of 
theLaw,v. any Perſon, Expreſled either in Printing or Writing, Signs or Pictures, 
3 to Aſperſe the Reputation of One that is Alive, or the Memory ot 
5 Rep. 125. OF | 227 ** 8 a 
One that is Dead. If it is made againſt a Private Man, it may Excite the 
Libelled, or His Friends, to Revenge, and be the Caule of Blood- 
ſhedding. If it be againſt a Magiſtrate, it is not only a Breach of 
the Peace, but a Scandal to the Government. A Libel is puniſh- 
able, tho the Private Man or Magiſtrate is Dead at the Time of 
| making the Libel ; for others of the ſame Family are alſo provoked 
1 to a Breach of the Peace; and in the Caſe of a Magiſtrate deceaſed, 
4 the Government is alſo traduced, which never Dieth. It is not ma- 
Rep. 125. terial, whether the Matter of the Libel be True or Falſe, if the 
a thy 53 Proſecution. is by Information or Indictment. But in an Action of 
the Caſe One may Juſtify, that it is True, [ 22.) 
5 


The 


mme 


1 
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1 


The Printing or Writing may be Libellous, though the Scandal is 
not charg'd in direct Terms, d but obliquely or ironically ; © or tho' » Hob. 213 


there is but one or two Letters of the Name Exprefs'd ; or the firſt ©Hurt'sCule, 


and laſt Letter of the Name; if the Jury will underſtand it, to, an 
point at a particular Perſon, HY 
Falſe or ſcandalous Matter in a 4 Legal Proceeding in a Courſe of Dyer abe 


Juſtice (as by Bill of Complaint, Petition, Articles, Cc.) will not 4Rep.14,15. 


amount to a Libel ; if the Court, or the Perſon applied to, hath 1 
uriſdiction in the Cauſe, Therefore no Preſentment of a Grand 33 
Jury can be a Libel. 

If One Finds a Libel, He ought to Burn it, or Deliver it to a Ma- 
giſtrate. e For not only the Contriver, but the Procurer or Publiſher g Rep. 70. 
of it, knowing it to be a Libel, is puniſhable. If One readeth a 
Libel, or Hears it read, and laughs at it, it is not a Publiſhing of 
it, for Before He Reads it or Hears it, He cannot know it to be a 
Libel. But if after He hath Read it or Heard it Read, He Repeats 
or Sings it, or any Part of it, in the Hearing of others; or if after 
He knoweth it to be a Libel, he Reads it to others; it is an Unlaw- 


ful Publiſhing of it. But if One writes a Copy of it, and does not 


Deliver it to others, The Writing of a Copy is no Publication [O.]; 
but it is a great Evidence that He publiſh'd it, if it is publiſhed, 
when He, knowing it to be a Libel, Writeth a Copy of it, if He does 
not afterwards Dcliver it to a Magiſtrate, to Examine it. For then 


the fubſequent Act doth explain the precedent Intent. f If a Libel * : ventr. 31. 


is found in a Houſe, the Maſter of the Houſe cannot be puniſhed on Rep. 123. 

an Information 'or Indictment, for Framing, Printing and Publiſh- 

ing of it. But He may be Indicted for having it, and not delivering 

it to a Magiſtrate | Oz. J. 8 It is ſaid, That if Bookſellers or Haw- z xtoor 627 

kers publiſh or ſell Libels, though they know not the Contents of Contra. 

them, yet they are puniſhable ; the publick Peace being to be more 9 Rep. 59 

regarded than a private Intereſt. . | | 
To fend an Abuſive h T;erter to One, without publiſhing of it to, 


bance of the Peace; but no Action will lie, becauſe it is no Publi- 4 ER 
cation. To Scatter and Diſperſe a Libellous Letter in the Fields, with- * *Y* 57 
out ſending any to the Perſon Himſelf, is a Publication of the Libel. 


I ſaid that a Libel may be by i Signs and Pictures, as well as by Une 125. 


Printing or Writing. For to fix a Gallows at one's Door, or to paint 
it upon one's Door, or to paint one in a Fool's Coat, or to draw 
One's Picture with Aſſes, Ears, &c. is very provoking, and direct ſtir- 
ring up a Quarrel, cauſing a Diſturbance of the Peace. | 
* A Libeller or a Publiſher of a Libel, or thoſe that procured * 5 Rep. 125. 


the making or publiſhing of it; may be puniſhed upon Indictment 3 Inft. 174. 


at Common Law by Fine and Impriſonment, and by the Pillory, is 
by wearing Papers ſignifying the Fault, or other Corporal Puniſh- 


ment, if the Offenſe deſerves it. 
12. Falſe and Slanderons Tales and Nets, | whereupon Diſcord 2 Loft. 226. 


may ariſe betwixt the King and Great Men of the Realm, may be 2277 228. 
puniſhed at Common Law by Fine and Impriſonment. [See the 
Statutes concerning the Nobility, Book 1. chap. 4+] | 


13, Falſe Prophecies, (where Perſons pretend Extraordinary „; 18d. 128 


Commiſſions from God) to raiſe Jealouſies in the People, or to Ter- 129. 
| rify 


others, is an High Offenſe; becauſe it directly tends to the Diſtur- Hob. 8 
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n 3 Inſt 151, 
152. 


rify Them with impending Judgments, are puniſhable at Com- 
mon Law as Impoſtures. Predictions, either of the Time of the 
End of the World, or that it is at Hand, are not Lawful. 


By the 5 Eliz. _ 15. None ſhall publiſh or ſet forth any Phan- 
taſtical or Falſe Prophecy, with an Intent to Raiſe Sedition, in pain 
of 100 I. for the firſk Offenſe, and a Tear's Impriſonment. And for 
the Second Offenſe, to Forfeit all His Goods and Chattels, Real 
and Perſonal, and to incur Impriſonment during Life. 

The Proſecution is to be within Six Months. 


Theſe are the Chief Offenſcs againſt the Publick Peace. But to 


this Head all kind of Miſdemeanors and Treſpaſſes Vi et Armis, 
may be  referrd ; which are innumerable. 


III. Offenſes againſt Publick Trade are Uſury, Foreftalling, In- 
groſſing and Regrating, Monopolies, Deceit and Cyſiuage, Deſtroy- 
ing of the Game, Deſtroying of Corn, Mood, &c. 

I." Uſury (Tus Aris) is the Gain of any Thing by Contract 
above the Principal or Thing Lent, Exacted only in Conſideration 
of the Loan. of it, or for the Forbearance of the Demand of it. It 
may be of Money, Wares, (5c. 

All Uſury was againſt the Common Law, and puniſhable by it. 
[See Exod. xxii. v. 25. Levit. xxv. ©. 36, 37. Deut. xxiii. o. 19, 20, 
Pſal. xv.] But now it is permitted by Statutes. 


By the 12 Ann. chap. 16. No Perſon after the 29th of September in 
the Tear 1714. ſhall take Direttly or Tndiretily for the Loan of any 
Money, Mares, &c. above the Value of Five Pounds for the Forbear- 
ance of a. Hundred Pounds for a Tear, and ſo after that Rate for a 
Greater or Leſſer Sum, or for a Shorter or a Longer Time; in pain 
that all Bonds and Contratts to the Contrary ſhall be void ; and the 
Receiver to forteit for every ſuch Offenſe the Treble Value of the 
Money, Wares, &c, ſo Lent and Bargain d. 

Every Scrivener, Sollicitor, &c. Taking for Procuratiou above 
Five Shillings for the Loan of 100 l. for a Tear, and ſo Rateably ; 
or above 12 d. for making the Bond or Bill, &c. ſhall forfeit 20 l. 


for every Offenſe, with Coſts of Suit and ſuffer Impriſonment for 


Half a Tear. 


A Contra& for Six per Cent. made before this Statute, is not 
within the Meaning of it. [See the old Statutes concerning Uſury. 
37 H. 8. chap. 9. 13 Elis. chap. 8. 21 Fac. 1. chap. 17. 12 Car. 2. 
chap. 13. And ſce 1 Fac. 1. chap. 21. An Act againſt Pawn-Brokers, 


86 9 V.. chap. 3 2. To Reſtrain the Number and ill Pradice of 


© 2 Inſt, 89. 
2 Rall. Abr. 
$91, $02. 


P 2 Cro, 208, 


209,508 509. 


Suov. Re p. 8. 


Brokers and Stock- Jobbers.] Nis oth. 

9 A Special Agreement to pay Double the Sum Borrow'd, Gc. 
by way of Penalty for Non Payment of the Principal Debt at a cer- 
tain Day, is not within the Statute ; for this is only a Penalty for 
Damages; and the Borrower might repay the Principal at the 'Time 
agreed; to avoid the Penalty. P. Neither is it exceſſive Uſury, if 
the Intereſt doth Exceed five per Cent. when poſſibly the baer 

n Ni. 4:8, A | we 
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and Intereſt are in Hazard upon Contingencies or Caſualties; or 
where there is a Hazard, that one may have leſs than his Principal. 
As upon a Bond with Condition of Payment of a large Sum, which 
Depends upon the Return of a oy from the Indies, &c. 4 So 1 1 Cre. 22. 
Upon a Grant of an Annuity for Life beyond legal Intereſt. If the 1 —.4 
Agreement is to pay Fifty Shillings at the End of Six Months, the Show. Rep 8, 
Computation muſt be by Kalendar Months ; becauſe if the Com- 
putation was by Lunar Months, the Intereſt would exceed the Rate 
Allow'd by the Statute, But where the Agreement is for Intereſt 
Allow'd by the Statute, The * Miſtake of the Scrivener ſhall not a- « Cro. 677, 
void a fair Agreement, if He draws a Bond, c. in ſuch Manner as * 
brings it within the Statute. Neither ſhall the Receipt of the In- : Vent. 83. 
tereſt before the Time for the Conveniency of the Creditor, Oc. 
without any Corrupt Agreement, make the Receiver liable to the 
Forfeiture of the 'T'reble Value; or if the Lender Accepts of a f Vo- f; Rep. 70. 
luntary Gratuity from the Borrower upon Payment of Principal 
and Intereſt ; If there was no Agreement made for it, though the 
Lender might Expc& it. 

[See the 9& 10 . 3. chap. 17. Where Inland Bills of Exchange 
of Five Pounds or upwards (in which Bills the Value ſhall be ex- 
preſs d to be receiv'd) ſhall be repaid with Iutereſt and Charges from 
the Proteſting; And in Default of ſuch Proteſt, or due Notice 
thereof, the Perſoa failing ſhall be liable to, All Coſts, Damages 
and Iutereſt thereof. See alſo the 3 2 4 Ann. chap. 9. For Giving 
like: Remedy upon Promiſſory Notes, as is uſed upon Bills of Ex- 
change; and for the Better Payment of Inland-Bills of Exchange.] 

2. Of, Fore/talling, Regrating and Ingroſſing. | 

A * Foreſtalling (from the Saxon Word Far or Fare, the Jay or nf. 161.b. 
Paſſage, and Stall a Hindrance) is Deſcribed in the following Sta- 3 Inſt. 193. 
tute. For, * NY # Sar ph 


—— 


By the 5 & 6 Ed. 6. chap. 14. 4 Buying or Contracting for any 
 Merchandize, Vittual or any other Thing whatſoever, in the Way, 
Coming by Land or Mater to any Fair or Market, or Comins from 
beyond. Sea to any. Port, &c. to be Sold; or Cauſing the ſame to be 
Bought; or a Diſſuadiug People by Word, Letter, Meſſage or 
otherwiſe, rom Bringing ſuch Things to Market, or Perſuading 
Them to Enhance the Price, after They are brought thither, i; 
Foreſtalling. Aud the Party Guilty in any of theſe Inſtances ſhall 


* 


be adjudged a. Foreſtaller pc 


SS OO \T 8% AQ 


the. fame Statute. Or, 12 0 Ly 18 5 WE 
CCC 
raus tn an Fair or Mark COMP, Grain, Vine, Hiſh, Butter, 
Cheeſe, Candles, Tallow, Sheep, Labs, Calves, Swine, ips, Geeſe, 
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Capons, Hens, Chickens, Pidgeous, Conies, or other Dead Victual 
whatſoever, brought to a Fair or Market to be Sold there, and a Sel- 
ling of the ſame again in the ſame Fair or Market or Place, or 
in ſome other Fatr or Market within Four Miles. 


By Regrating the Goods are made Dearer, for every Seller will 
gain ſomething. | 


' 3 loft. 195. 4.2 An Tugroſſng (from Groſſe, Great or Whole) is alſo Deſcri., 


bed by the fame Act. For, | 


By the 5 & 6 Ed. 6. chap. 14. An Ingrofling is a Getting into 
One's Poſſeſſion,' By Buying, Contract or Promiſe (other Than by 
Grant or Leaſe of Land or Tithes) Any Corn Growing in the 
Fields, or other Grain, (Except Barley and Oates to make Malt 
and Oatmcal iz his own Houſe) Butter, Cheeſe, Fiſh, or other 
Dead Victual whatſoever (of like neceſſary and Common uſe) with 
Intent to ſell them again. | 


» 3 Inſt. 193, * Salt is within the Statute (See 13 Eliz. chap. 25. H. 21.) but not 
196. Apples, Plums, Cherries, c. for they are no Victual; nor Hops, 
N ag 4. nor © Malt, nor the Buying of Corn to make Starch of it, and then 
3 Cro. 231. to Sell it, ox to make 4 Meal, and then to ſell it, Nor the Buying 

4 124 e Barley, with Intent to make it into Malt, and then to ſell it. 
HP.C 132 f A Stranger or Subject bringing Victuals, or other Merchandize, 
tt 2 into the Realm, may ſell the ſame in Groſs; but he that Buys them, 
7 : 19% cannot do the like ; neither -_ _ Merchant Buy in Groſs with- 
f 3 Inſt. 136. in the Realm, and ſell in Groſs ; for then a Rich Man might In- 
groſs a whole Commodity, and ſell it at what Price he thought 

Fit. Eee 5 Eliz. chap. 5. f. 13] 2, ga 

By the ſaid Statute, The Party Guilty of any of the Offenſes 
aforeſaid, (i. e. Foreſtalling, Regrating or Ingroſſing) po Con- 
viction at the Ouarter-Sefſions By Tuo Witneſſes, upon Bill, In- 
Formation, Preſentment, &c. loſeth for the Firſt Offenſe the Goods 
Jo bonght or had, or the Value of them, and ſhall Suffer Two Months 
. 7 7 g rent For the Second Offenſe double the Falue, and Six 
Months Impriſonment ; and for the Third Offenſe He ſhall Forfeit 
all his Goods, be ſet upon the Pillory, and be Impriſoned at the 


King's Pleaſure. 


The Forfeitures are to the King's Uſe only, If there are no Infor- 
mers; otherwiſe a Moiety to the King and a Moiety to the Informer. 


The Information muſt be within Two Tears after the Offenſe. 
This Act ſhall not Reftrain the Buying of Any ſuch Barley or 


Oats, as any Perſon (not Foreſtalling) ſhall Buy, to Convert into 
Malt or Oatmeal i his own Houſe. 170] ; 


[ Sec tek V. & M. Parl. 1. Se. 1. chap. 12. An Act to Encourage 
the Exportation of Corn, and 2 Ceo. 2. ch. 18. and 5 Geo. 2. ch. 12. 
This AZ (viz. f the 5 & 6 Ed. 6.) ſhall not reſtrain the Buying 


holder 


of Any fuch Thing, by any FaſPmonzer, Butcher or Poulterer, Inn- 
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bolder on Hictualler, (not Foreſtalling) for am Thing concerning 
Their Trades, They, Retailing the ſame at Reaſonable Prices, 
Or the Taking, of any f the Things Above-mention'd. Reſero'd 
2pon Heaſé. N a N. A d Ge,: WA 7 7 . 
Or the Buying g an Y. or Salred Fiſh; Herring or Sprats 
(not Foreſtalled) and fold for Reaſonable Price. | 
Or any Badger, Lader, Kidder, or Carrier, Quand to that O 
fice by Tieres Fuſtice of the Peace, aud dehvering the Commodity, + 
out of His Hand within one Month after Me Buys it. | 
Or to a Common J)rover Licenced by Three Iltices, 
and Selling Cattle, &c. "350 55 n © YT 


. , _ ; 
» * F * 
% 3 7 


Az Gt 7 Rt] 1 200 Zb 1} I | rs Ty 
[See the 5 Eliz. chap. 12. An Ac "Touching. Badgers of Cogn 
and Drovers of Cattle to be Licenced. [Sec allo. 13 El; | 


g. 20, 21+] | fn Or. 10 ori] vet vin de: 
— 01-9651 £317 nid tot eee Söller 

Or the Proviſion made for aun Toum Crporate, Ship, Caſtle, 

Fort, &c. N H 1d vam 0 nt „ n $559 2 
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Foreign Victuals. 31 Eliz. chap. S. 21 Zac. 1,..chap. 22. Concerning 
Traders in Butter and Cheele, 1AM. Sl. t. chap. 322. For the 
Exportation of Beer, Ale, Cider and Mum, 4H. M. chap. 8. 
For the Encouragement of Breeding and Fee 
W. z. chap. 25. 9 10 V. 3. chap. 27. 3.&' 4 Ann. cbap. 4. 4 
Georg. 1. chap. 6. For Liccncing, Hawkers and Pedlars. ]] 


F. AE Monopoly (from - alone, and TWAL to Sell) is an Al-* 3 loaf 
lowance by the King, by His Grant, Commiſion, Go. to any Per- 
ſon or Perſons, for the ſole Buying, Selling, Making, Working or 
Uling of any Thing, whereby any Perſon: or Perſons are ſought to 
be Reſtrain'd of any Freedom that they had before, or to be hin- 
der'd of their lawful 'Trade. F . 
The Procuring or making Uſe of an unlawful Monopoly, is pu- 
niſhable at h Common Law by Fine and Impriſonment. And, » mg 

By the 21 Jac. 1. chap. 3. All Perſons are made uncapable to OP 
have or put in Ure, any Monopoly, Grant, Licence, &c. And any 11 Rex 
Perſon Grieved thereby, and Diſturbed by Reaſon thereof, ſhall 54: 86, 
Recover Treble Damages and Double Coſt;. | .. wy 
This Statute does not Fixtend to any Letters Patents granted for 

the ſole making of any i New Manufatture to the Inventors there- ; Inf 
of, being not contrary to Lac, or prejudicial to the Commonwealth; © 
nor to Grants heretgfore confirmed by At of Parliament; nor to any 
Warrant or Priey Seal granted or ib be granted to the Fuſtizes of 
the K. B. or Common Pleas, Barons of the Exchequer, uſtices, &c. 
to Compound for the Forfeitures of any Penal Statute; nor to any 
Corporation, concerning any Grants to Them made, or concerning 
any of Their Cuſtoms ; nor to any Corporation, Company or Fellow- 
ſhip of any Trade or Miſtery; er to any Company or Society of Mer- 
chants ; nor to any Grant for Printing; for Digging or making 

| | K K k 2 Sal- 
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Salt-· Petre or Gunpowder, Ordnance or Shot for Ordnance; nor to 
any Grant of any Office now'in\Being ; nor to the Liberties of New- 
caſtle concerning Sea Cbals; nor to Licencing of Taverns, ſo the 
King Receives the ee ; nor to Commiſſions concerning Allom or 
Hllom- Mints, &e. [See this Act explain'd' 3 Iaſt. 182, Cc. and ſee 
the 16 Car. 1. chap. 21) BL BAL. HSM 300% 


* 


x 5 Inft, 182, All Matters of this Nature ought to be tried at & Common Law 
183. only, and not at the Council-Table, G. 4 


Fineh Book 6. 1 Deceit and Cofinage are Offenſes at Common Law, and are all 
3. cheP-2 Practices of Defrauding or of Endeavouring to Defraud Another by 
"cro. 497, Tome artful Device, of His known Right, contrary to common Ho- 
498. neſty. A mere Lyc is not puniſhable. The Puniſhment at Com- 
1. mon Law for Fraud, or Cheating, is Fine and Impriſonment; and 
78. ſometimes Pillory, as for Cheating with Falſe Dice, c. [See 16 
5 Rex v. R. Cur. 2. chap. J. 9 Hun. chap. 14. Of Gameſters and Gaming.] 
Paſ 3 Geo.z, Deceit and Coſinage may be Committed by One or More; but 
m 1 Inſt. 357- m Coo12 is a Secret Aſſent determined in the Heart, of Two at leaſt, 
a.&Þd. to Defrand and Prejudice another. SE > u dN 
The Krrads of Frauds and Deceits of Tradeſmen and Others are 
Infinite; but many of Them are Reſtrained and puniſhable by Sta- 
tutes. Therefore there are Statutes concerning the Frauds of Ale- 


houſe-keepers, Bakers, Bankrupts, Braſiers, Brewers, Butchers, Con- 


dcerning Books, Brandy, Butter, Buttons, Chandlers, Cheeſe, Cider, 
Coffee, Mead, Metheglin, Gc. Concerning Coals and Colliers, 
Cloth, Carders, Spinſters, Weavers and Fullers, Conſpiracies amongſt 
Tradeſmen, and concerning Artificers in our Manufactures exercifing 
their Trades beyond Sea, Coopers, Curriers, Dyers, Diſtillers, Felt- 
Makers, Fuel, Fuſtian and Cotton, Gaming, Goldſmiths, Hops, 
Innholders, Iron, Leather, Linnen, Maltſters, Millers, Paper and 
Parchment Stampt, Pewterers, Pawn-Brokers, Taylors, Salt, Sea- 
mens Wages, Serges, Shoemakers, Silk, Snuff, Soap, Stockings, 
Tanners, Pile-Makers, Tobacco, Tokens Falſe or Counterfeit Let- 
ters, Victuallers, Vinegar-Makers, Vintners, Upholſterers, Wax- 


Chandlers, Weights and Meaſures, Woodmongers, Wool, Yarn, &c. 


All theſe Offenders ſhall pay their Fines and ſuffer Impriſonment, 
as the ſeveral Statutes direct. But where a Statute creates a New 
Offenſe, and inflicts a particular Puniſhment, there the Statute muſt 

be purſued, and the Offender puniſhed only by the Statute. 
| [See the 6 Georg. 1. chap. 21. For preventing Frauds and Abuſes 
in the Publick Revenues of Exciſe, Cuſtoms, Stamp-Duties, Poſt- 
Office, and Houſe- Money. 

Amongſt Theſe Ways of Deceit and Coſinage, Frauds by Falſe 
Weights and Meaſures are moſt Common; A Crying Sin, and a 
Shame to a Chriſtian Nation. Therefore I ſhall enlarge a little 

Upon that Head, and Touch upon the Statutes relating to Them. 


Beſides, The Learning about Weights and Meaſures is very Cu- 
rious, and of Great Uſe. TS 


By Magna Charta, or the 9 H. 3. chap. 25. 14 Ed. 3. chap. 12. 
25 Ed. 3. chap. 10. 27 Ed. 3. chap. 10, &c. There is to be but One 
Weight and Meaſure, and one Tard throughout England, according to 
4 8 . the 
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Hear and Determine the Defaults of Mayors and other He 


40 s. to be Levied by Diſtreſs, &c. 
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the Standard in the Exchequer. | See the 17 Car. 1. chap. 19. in- 


ra. | Wiz 
« 3 the 8 H. 6. chap, 5. Every City, Borough and Town, ſhall 
have a Common Balance Sealed, with Common Weights Sealed, 
according to the Standard in the Exchequer, upon the Common Coſt, 
and in the Keeping of the Head Officer; in Pain that every City 
for ſuch Default ſhall forfeit 101, a Borough 31. and every other 
OWN 40. | 
By the 11 H. 6. chap. 8. In every City, Borough and Town, there 
ſhall be a Common Buſhel ſeald according to the Standard, in like 
manner to be bought and kept, and upon like Pain for Default, as 
4 the Statute of the 8 H. 6. chap. 5. is Specified for a Common Ba- 
ance. | 
And all Juſtices of the Peace, Mayors and Head Officers, may Hear 
and Determine the Offenſes Committed againſt the ſaid Statutes. 
By the 11 H. 7. chap. 4. Meaſures and Weights of Braſs ſhall be 
ſent to the Cities and Boroughs in this Ad named; by which every 
Market-Town in the ſame Shire ought to have their Common M eight. 
and Meaſures, to be Markd by Him that Hath the Standard. 
Only Cities and Market-Townis are enjoin'd to Have Common Ba- 
lances, Weights and Meaſures, notwithſtanding the.8 H. 6. chap. 5. 
11 H.6. chap. 8. | 3 
None ſhall Buy or Sell with any 6ther Weights and Meaſures in 
any City, Borough or Market, but ſuch as are Mark'd by the Chief 
Officer, nor in any other Place with a Buſhel that 35 not mark'd, 
unleſs it be equal with the Standard. Sg, 
Mayors and Chief Officers of Cities, Boroughs and Market-Towns, 
ſhall, at leaft once a Tear, View All Weights and Meaſures within 
their Juriſdictions, and Break and Burn them which They find De- 
fective; and alſo ſet a Fine of 6s. 8 d. payable to the Mayor, &ec. 
for the firſt Offenſe, for the Second 13 8. 4d. and for the Third 
20s. and adjudge the Offender to the Pillory. | | 
And Two Juſtices of the Peace (1 Quorum) have 2 2 
Of- 
ficers, and alſo of Buyers and Sellers, contrary to this Act, and to 
ſet Fines at Diſcretion ou Offenders, aud to Buru Defectice Ieights 
and Meafnres. | 5 
By the 16 (or 17) Car. 1. chap. 19. There ſhall be but One 
Weight and Meaſure, and one Tard, according to the Standard of 
the Exchequer. And whoſoever ſhall Buy or Keep any other Ileight 
or Meaſure, whereby any Thing is Bought or Sold, ſhall forfeit for 


every ſuch Offenſe 5 s. being thereof Lawfully Conpicted by the Oath 


of One Witneſs before a Juſtice of Peace, or Head Officer in Cities, 
&c. to be Levicd by Diſtreſs; and in Default of Diſtreſs They 
may Commit the Offender to Priſon till Payment. | 
By the 22 Car. 2, chap, 8. Water-Meaſure, as to Corn or Grain; 
Ground or Ungronnd, or Salt, is Declared to be within the Statute 
of the 16 Car. 1. chap. 19. And if any Sell any Grain or Salt, or 
other Thing, that is Bought or Sold by any other Buſhel or Meaſure, 
than what is agreeable to the Standard in the Exchequer, commonly 
calld Wincheſter-Meaſure, He ſhall Forfeit for every ſuch Offence 
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is Mayors, and all other Officers, permitting the Uſe of any other 
„ Meaſure, or who upon Complaint ſhall not punihh according to that 
5 Statute, ſhall, upon Convi tion by Preſentment or Indiftment, at 
* the Quarter-Sefſions, forfeit 5 1. . 
| He that hath the Toll, or Profit of the Market where no Toll is, 
ought to provide one Meaſure of Braſs, and chain it in the Pub- 
lick Market-Place, on Penalty of Five Pounds. | 
Confiables may Search and Examine, if any uſe other Meaſures 
&c. and Preſent the Offender at the next Seſſions. 

By the 22 & 23 Car. 2. chap. 12. They that Sell or Buy Corn or 
Salt cozthour Meaſuring (if required) or in other Manner than by 
the 22 Car. 2. chap. 8. ſhall Forfeit, beſides the Penalty of 40 8. All 
the Corn or Salt, or the Value thereof, to the Perſons Complaining, 3 
The Proof to lie upon the Perſon Accuſed by Oath of One Iitneſs, 
4 that He did Buy the (ame according to This or the ſaid former Act, ; 
or elſe to Forfeit as by the ſaid Former Ai is Directed. 


* 9 
A 1 


AM + [Sce the 1 Ann. chap. 15. Concerning WWater- Meaſure: 56 6IV. f 
F & M. chap. 7. 9 & 10 V. z. chap. 6, Gc. Concerning the Meaſure of ; 
* Salt. 2 V. & M. Stef. 2. chap. 14. Concerning the Meaſure of | 


it Wine and Other Liquors. 11 . z. chap. 15. Concerning the Mca- 
| | ſure of Ale and Beer by Retailers of it. 8 Ann. chap. 18. 1 Georg. 1. E 
| chap. 26. 5 Georg. 1. chap. 25. Concerning the Aſſiſe of Bread. 7 Ed. 6. 
chap. 7. 43 Eliz. chap. 14. Concerning the Aſſiſe of Fuel. 9 Aun. 
chap. 15. 10 Ann. chap. 6. Concerning the Aſſiſe of Billet. 3 Geo. 2. 
chap. 26. Concerning the Meaſure of Coals. 6 Geo. 2. chap. 29. 
Concerning the Meaſure of Ballaſt, &c. For the Meaſure, of other 
Things, See Dalton and Nelſon, Tit. Weights and Meaſures] 
But notwithſtanding the Statute of Magna Charta, &c. There 
Halt. chap. Are n Two Kinds of Weight uſed in England, and Both warrantable 
112-P-245, by Cuſtom, (9iz.) Troy Weight and Averdupois. Troy Weight 
= contains 12 Ounces to the Pound, and no more ; by which are 
weighed Gold, Silver, Pearl, Precious Stones, Silks, Electuaries, 
| Wheat and Grain, and all Liquors. [See the 51 H. 3. 31 Ed. 1. 
I 12 H. 7. chap. 5-] Averdupois (Aver du pois, To have Weight) 
JF hath 16 Ounces to the Pound, and is Confirmed by the 27 Ed. 3. 
chap. 10. By which are weighed all Grocery Wares, and all Com- 
modities whereof comes a Refuſe, as alſo Copper, Tin, Iron, Lead, 
c. Fleſh, Cheeſe, c. Here Twelve Pounds over are allow'd to 
every Hundred. So as One Hundred and Twelve Pounds make a 
Hundred Weight, Fifty-Six Pounds make Half a Hundred, and 
Halt. chap. Twenty-Eight Pounds make a Quarter. » And ſo in many Places 
112. P. 250. and Counties there are different Meaſures of Corn and Grain; and 
the Buſhel in One Place is larger than in Another. I cannot well 
account for the Lawtulneſs of it, ſince Cuſtom or Preſcription is 


= not allowed to be good againſt a Statute, But it is generally prac- 
6 ticed without Reſtraint. From this and the Statutes before-men- 
tioned, You may infer, that We have Three Different Mcaſures, 


5 | (viz.) One for Vine, One for Ale and Beer, One for Corn. In Lon- 

| don there is a Difference betwixt Ale and Beer Meaſure. [O.] 
The Puniſhment for Selling by Falſe Weights and Meaſures may 

be by Fine, (5c. upon Indictment ; notwithſtanding a Puniſhment is 


I appointed 


a ths * — "WV 
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appointed by the Statutes above-mentioned ; becauſe it is an Offenſe 
at Common Law. [See of The Clerk of the Market, Book 1. 
chap. 7. And ſee Of Actions on the Caſe, Book 4. chap. 4. 


7. Deſtroying the Game is an Offenſe againſt publick Trade; as 
it promotes Idleneſs in the Ordinary Sort of People, taking them 
away from Their Proper Profeſſions and Callings. 


By the 1 Jac. 1. chap. 17. Every Perſon Convicted by Two Mit- 
nefſes upon Oath before Two or More Juſtices of the Perce, to Have 
Kill d or Taken any Pheaſant, Partridge, Pidgeon, Duck, Heron, 
Hare or other Game, &c. ſhall be committed to Priſon without Bail ; 
unleſs He immediately Pays to the Uſe of the Poor, where the Offenſe 
was committed, or He was Apprehended, 20 8. for Every Fowl, Hare 
or Egg ſo taken and Deſtroyed, &c. | See the 7 Fac. 1. chap. 11.] 

By the 22 & 23 Car. 2. chap. 25. Lords of Manors, or other Roy- 
alties, not under the Degree of an Eſquire, may by Mritiug under 
their Hands and Seals Authorize Game-keepers to ſeize Guns, Dogs, 
and Engines for taking of the Game. And ſuch Game-keepers, and 
others may by Warrant from a Fuftice of Peace ſearch the Houſes of 
Perſons ſn{perted to keep ſuch Guns, Dogs, &c. or Engines, and 


ſeize them to the Uſe of the Lord of the Manor, or Deſtroy them. 


Perſons not Having an Eſtate of Inheritance, in their Own or 
Their Wives Right of 1001. per Annum, or for Life, or Leaſe for 
Ninety-Nine Tears of 1501. per Annum, (other than the Son and 
Heir of an Eſquire at Leaſt, or Owners and Keepers of Foreſts, 
Chaſes, Parks, or IWarrens, &c.) are Declared to be Perſons not 
Allow'd to keep auy Guns, Dogs, Engines, Re. 

By the 3 & 4 W. & M. chap. 10. If any Perſons ſhall unlawfully 
Courſe, Hunt, T ake in Toyls, Kill, Nound or Take away Any Deer in 
any Foreſt, Chaſe, Purlieu, Paddock, Mood, Park, &c. without the 


Con ſent of the Otomer, or be Aiding therein, and ſhall be convifted by 


Confeſſion, or the Oath of One Witneſs, before a Faftice of Peace, 
where the Offenſe ſhall be committed, or the Part * with- 
in a Tewelvemonth after the Offenſe done, He ſhall forfeit for every 


ſuch Offenſe 201. and for every Deer wounded, taken or Kill d zol. 


to be levied by Diſtreſs, &c. and tn Default thereof, the Offender is 
to be Impriſou'd for a Tear, and ſet in the Pillory for an Hour, &c. 

Conftables, &c. by a Fuftice's Warrant, may Enter and Search the 
Houſes, or other Places, of ſuſpetted Perſons; and if any Veniſon or 
Skins of Deer, or Toyls be found, They ſbail carry the fender before 
a Juſtice of Peace; and if he do not give a Good Account, How He 
came by them, &c. He ball be ſulſelt to the Penalties for killing Deer. 


[See the 5 Georg: i. chap. 15. For making more effectual the 3 & 4 
V. & M. chap. 10. and For Diſcovery and Puniſnment of Deer- 
Stealers, Concerning the Writ of Certiorari to Remove Convictions 
into the Courts at Veſtmiuſter, & c. and the Bond for the Good Be- 
haviour; and Concerning the Puniſhment of Keepers or other Oſfi- 
cers of any Foreſt, &c. for Killing or taking away amy Red or Fal- 
low Deer, or being aiding therein; without Conſent of the Owner 
or Perſon chiefly Intruſted, &. and of Deſtroying Pales, Walls of 
any Park, Or. Sec al ſo the 5 Georg. 1. chap; 28. concerning. Tran 

ann . port ations 
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portation of Deer-ſtealers convicted upon Indictment before Juſtices 
of Gaol-Delivery, for Entring any Park, Paddock, or other Inclo- 
ſed Ground, where Deer are uſually kept, and wilfully wounding 
or Killing any Red or Fallow Deer, there, &c. By 9 Geo. 1. IT 
22. It is Felony without Benefit of Clergy, unlawfully to hunt 
Deer in a Park, (5c. ] 


By the 4 & 5 W. & M. chap. 23. Conſtables, &c. by a Fuftice of 
Peace's Warrant, may, and are Required, to Enter and Search 
Houſes of ſuſpected Perſons not qualified ; and if Any Game {hall be 
found there, The Offender ſhall be carried before a Juſtice of Peace, 
and If He do not give a Good Account, How he came thereby, He 
(hall be convicted of ſuch Offenſe by the ſaid Fuſtice, and forfeit for 
every Hare, Partridge, &c. or other Game, not under 5 s. nor a- 
bowe 20 8. the One Motety to the Informer, the other to the Poor of 
the Pariſh where, &c. and to be levied by Diſtreſs and Sale of 
Goods ; and for want of Diſtreſs to be Committed to the Houſe of 
Correfion, for any Time not exceeding a Month, nor leſs than Ten 
Days, there to be whip'd and kept to Labour. | 

If any Perſon, not Qualified by T.aw, do keep or Uſe any Bows, 


Greyhounds, Setting-Dogs, Lurchers, Ferrets, Hays, Nets, Tun- 


nels, Low-Bells, Hare-Pipes, Snares or other Inſtrnments for De- 
ftruttion of the Game, and ſhall be convitted as aforeſaid, He ſhall 
be Sub jet to the Pains and Penalties aforeſaid. | See the 5 Ann. 
chap. 14. infra.) 8 
No Perſons whatſoever ſhall keep any Net, Angle or other En- 
gine for taking Fiſh, other than the Makers and Sellers thereof, or 
the Owner or Occupier of a River or Fiſhery. And the Owners of 
Rivers and Fiſheries, and ſuch as they ſball Authorize, may ſeiſe 
and keep to their own Uſe any ſuch Engine, whith ſhall be uſed by 
or in the Poſſeſſion of any Perſon whatſoever, Fiſhing in any River 
or Fiſhery without the Conſent of the Owner or Occupier. And Any 
Perſon whatſoever, Authorized by a Warrant from a Juſtice of 
Peace, may ſearch the ' Houſes and other Places of Perſons prohi- 
bited, and ſuſpected to have in their Cuſtody any ſuch Engines. 
[See the 22 Car. 2. chap. 25. For the Puniſhment for taking Fiſh 
in ſeveral Waters; and Of Common of Piſcary, Book 2. chap. 2.] 


No Certiorari ſhall be allowed to Remove any Convittion or other 
Proceedings. concerning any Matter in this Act, unleſs the Party 
convicted Mall become Bound to the Proſecutor in the Sum of 50 l. 
with Sareties to pay to the Proſecutor, within a Month after Con- 
OY confirmed, full Cofts and Charges, to be aſcertained upon 

ath. 

:. Perſons Proſecuted for any Thing Done in purſuance of this 
Act, ma 22 the General Iſſue, &c. and the Defendants may Re- 
auer Te Caffe. 7 Air Id 

By the 5 Ann. Seſſ. 2. chap. 14. F any Higler, Chapman, Carrier, 
Tunkeeper, Vittnaller or Alehouſe-keeper Have in their Cuftody any 
Pheaſant, Partridge, Hare, Moor, Heath-Game or Grouſe, every 
ſuch Higler, &c. (unleſs ſuch Game be ſent by ſome Perſon Ouali fied 
to kill the Game) ſhall. be carried before ſome Fuſtice, where the O/- 
fence vas Committed, and upon View or Qath ſhall forfeit for every 
wrd | Pheaſant, 
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Pheaſant, &c. 5 I. half to the Informer, and half to the Poor of 
the Pariſh, where the Offenſe was committed, to be levied by Di- 
ſtreſs, &c. and for want thereof to be committed to the Houſe of 
Correction, for three Months for the firſt Ofenſe, aud Four Months 1 
for every other Offenſe. | | 1 

The Condictiou is to be within Three Months after the Offenſe. i} 

No Certiorari ig to be allow'd to remove the Proceedings, unleſs 
the Offender ſhall be bound to the Proſecutor in the Sum of 50 1. with | 
ſufficient Security, on Condition i £4 the Proſecutor full Coſts, with- ' 
in 14 Days after Conviition confirmed, or Procedendo granted. 

Any Perſon that ſhall Deſtroy, Sell or Buy any ſuch Pheaſant, &c. 
and within Three Months make Diſcovery of any Higler, &c. ſo as 
to be convicted of the Offenſe, The Diſcoverer ſhall be diſcharged of 
the ſaid Penalties, and have the Benefit of other Informers. i 

If any Perſon not Qualified ſhall keep or uſe any Dogs or Engine 
to Deſtroy the Game, and ſhall thereof be Convicted by a Fuſtice | 
of Peace, where the Offenſe is Committed ; He ſhall forfeit 5 1. one 4 
Half to the Informer, the other to the Poor of the Pariſh, to be 
levied by Diſtreſs, &c. and for want thereof to be ſent to the 
Houſe of Correction for Three Mont hs for the firſt Offenſe, and 
Four Months for every other Offenſe. 

Juſtices and Lords of Manors within their Reſpective Liberties 
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may take away any Pheaſant, &c. from Higlers or Perſons not 1 
ax and may take away Dogs, Nets, and Engines to their 21 
owp Le. | 4 

Aud ſuch Lords of Manors may by Writing under their Hand 6 
and Seal Impower Their Game-Keepers to Kill any Game. But 4 


if They Sell or Diſpoſe thereof without Conſent of Their Lord, 
and ſhall be Conviit, upon Complaint of ſuch Lord upon Oath 
before a e of Peace, They ſhall be Committed to the Houſe 
of Correttion for Three Months to be kept to Hard Labour. f 

By the 9 Ann. chap. 25. The Statute of the 5 Ann. chap. 14. is # 
made Perpetual, _ J ͤ | | | 

No Lord of a Manor ſhall appoint more than One Game- 
keeper iz one Manor with Power to Deſtroy the Game. His Name 
muſt be enter d with the Clerk of the Peace; if not Enter d, or not 
Sa by Law to kill Game, and yet ſhall deſtroy any Pheaſant, 

artridge, Hare, &c. or if any other Perſon, not qualified in His 
own Right, ſhall Sell or Expoſe to Sale any Pheaſant, &c. He or 
They ſhall incur ſuch Forfeitures, as are inflicted by 5 Ann. on 
Hiphkers, Carriers, &c. for Buying or Selling Game; ſuch Forfei- 
tures to be recovered as by that Act. 


If any Pheaſant, &c. ſhall be found in the Poſſeſſion of any 
Perſon, not Quali ſied in his. own Right to kill Game, The ſame 
Hall be Adjudged am Expoſing to Sale, unleſs He was Entitled 
thereunto by ſome Perſon Qudlli fied. | | 
F Deſtroying ſuch Game in the Night-Time, hath the like For- 

enmures. 

- Driving and Taking any Water- Fowl, betwixt the 1ſt of July and 
the 1ſt of September, is a Forfeiture of 5 s. for every Fool, upon the 
Oath of One JVitneſs before a Fuſtice of Peace; one Moiety to the 
Informer, the other to the Poor of the Pariſh, to be levied by Diſtreſs, 
&c. and for want of Diſireſs to be committed to the Houſe of Cor- 

5 r rection, 
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rettion for any Time not exceeding a Month, nor leſs than 14 Days, 
there to be whipp'd, and kept to hard Labour; and the Fuſtice ſhall 
cauſe the Hays and Nets to be Deſtroy d in His Preſence. 

By the 3 Georg. 1. chap. 11. No Lord of a Manor ſhall appoint 
any Perſon to be a Game-keeper, with Potrer to hill or rake any 
Hare, Pheaſant, Partridge, &c. unleſs ſuch Perſon is Outlified ac- 
cording to Lat, or be 5 a Servant to ſuch Lord, or be immediate- 
ly eniploy'd to kill the Game for the ſole Uſe of fuch Lord: And no 
Lord ſhall Authorize ay Perſon not qualified by Law, to keep any 
Dogs or any 7 pi to kill the Game; upon Penalty that the Per- 
ſon not Qualified, or not truly a Servant, or not immediately em- 
ploy'd to take or kill the Came as aforeſaid, or atting under Pretenſe 
of a Deputation Granted to Him, when not qualified, ſhall incar ſuch 
Forfeitures as are inflicted by the 5 Ann. chap. 14. 9 Ann. ch. 25. 


Sec 11 BY. 7. chap. 17. Concerning the Forfeiture of 10 J. for 
taking Pheaſants or Partridges with Engines, and Killing or 


Taking away Hawks. 15 H. 8. chap. 10. For Tracing Hares in 


the Snow. 24 Eliz. chap. 20. For Killing Phcafants and Partridges 
in the Night; and the Forfeiture of 40 J. for Hunting with Spa- 
nicls in Standing Corn. | 


8. Concerning the Deftruttion of Corn, Mood, &c. 


By the 43 Eliz. chap. J. 1f any ſhall be convitted by his oh Con- 
feffion, or one Witneſs upon Oath, before one Fuſtice of Peace, to 
have cut or taken away any Grain Growing, or Fruit-trees ; Robb d 
any Orchard or Garden, broken any Hedges, Pales or other Fences, 
[See 5 Georg. 1. chap. 15-] cut or ſpoiled any Woods Standing, &c. 
or been acceſſory thereunto, He ſhall pay the Damages, or be com- 
mitted to the Conſtable, to be whipp'd. {See 22 & 23 Car. 2. chap. 7. 
Concerning the Deſtruction of Plantation of Trees.) 

By the 1 Georg. 1. chap. 48. F any Perſon ſhall Deſtroy or 


| Spoil any Timber-Trees, Fruit-Frees or other Trees, The Perſons 


Damaged ſhall receive Satisfattion from the Inhabitants of the 


Pariſh, 16 be levied as I the 13 Fd. 1. for Hedges and Ditches 
ff, 


bert hrot un. And any Tio Fuſfites on Complaint ſball contmit the 
Offender to the Houſe of Correttion, &c. [See 6 Georg. 1. thap. 16. 
To Explain and Amend the former Act. 7 
[Sce Of Common of Paſture, Book 2. chap. 2. and of Arſon, 
Book 3. ohape 1h nc | 1 a 

Theſe arc the Chief Offenſes agaitift Publick Trade. 


4. There are Offenſes againſt the Health and Baſe of the King's 
people; which are Nſances (from Nuire, To Hurt) of Several 
Sorts and Kinds. 28 5 = | 

Ay Nuſauce, Particutarly ſo call'd, is where One encroaches on 
the King's Land, or the High-ways, or Common Rivers, or Com- 
mon Streets of a City, Gt. Endeavouring to make that Private 
which ought to be Publick. [Sec Of Pur preſture under Tit. Difſei- 
lin, Abatement and Intruſion, Book 2. chap. 4.) But theſe are alſo 
accounted Nuſances. (.) When One ereckech a Wall, Ge. or doth 
any Thing upon his oh Ground, to the Unlawful Hurt or Annoy- 
4 ance 
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ance of His Neighbour ; or maketh Annoyances upon Common 
Ways, By Logs, Blocks, Hedges, Gates, Dunghils, Pales, Ditches, 
Carrion, &c. by Stopping or Turning Waters out of their Right 
Courſe, Straitning the Paſſages, Gc. and ſometimes a Nuſance may 
be committed by neglecting to do a Thing, which the Common 
Good Requires, or by Suffering or not Suffering. 

Nuſances are either 4 Publick, Common, or Private. Public, * 2 oſt. 406, 
againſt the whole Kingdom ; Common, againſt all that paſs that 
way ; Private, againſt a particular Perſon, as to His Houſe, Mill, 

c. But Nuſances are uſually Dioided into Common or Private 

Nuſances only. Common, ſuch are Annoyances in Highways, 

Bridges and Publick Rivers; Diſorderly Ale-houſes, Bawdy-Houſes, 
Gaming-Houſes, Stages for Rope-Dancers, Mountebanks, Ge. 
Brewing-Houſes and Melting-Houſes for Candles, erected in incon- 

venient Places, Cottages and Inmates, [See the Statutes, infra.] 
Common Scolds, Eaves-droppers, Gc. Private, ſuch are Nu- * 3 Inft. 231. 
ſances by Stopping up the Light of another's Houſe, Building a 5 Nef. 34, 
Houſe ſo near to Mine, that the Rain which falleth from that Ther 101, 
Houſe, falleth upen Mine. This may be juſtified by Cuſtom in &e. 
London, by Buildings on the Old Foundation to any Height. Every | oo Abr. 
Man muſt have Light and an Wholeſome Air. Therefore If a ; 
Lime-kiln is built ſo near to me, that the Smoke thereof is Offenſive 

to me; or if a Hogſty, (5c. is built ſo near to me, that the Smell 

is ungrateful or Infectious; It is a Nuſance, and an Action lieth. 

There muſt be an ſ Dndiftment at the Suit of the King for all * 5 Rep. 73. 
Common and Publick Nuſances, Incroachments, Purpreſtures, and 1 Kal Abe. 
all Annoyances upon Highways, tho' It is but a Common Foot- 391. 
way; and the Party may be Fined and Impriſon d. For here no * Vent. 208: 
One ſhall Have an Action of the Caſe ; for the Law avoideth Mul- 
tiplicity of Suits ; becauſe if one might have an Action, all Men 
might have the like. Therefore the Indictment muſt be Ad Com- 
mune Nocumentum Omnium Ligeorum Domini Regis, not to the 
Damage of Private Perſons, or to Inhabitants of ſuch a Town, (5c. 

Upon which Account, If a Private Way is ſtraitned, There can be 

no Common Nuſance. * A New Dove-Houſe erected cannot be a 2 Cro. 382, 
Common Nuſance, or be indicted as ſuch [But ſee the 18 Ed. 2. the ? Rol. Abr. 
Statute For View of Frank-pledge | tho perhaps the Owner may be 138, 139. cone. 
liable to an Action of the Caſe at the Suit of the Lord of the Ma- 4 * 4 
nor, for Erecting ſuch a Houſe without His Licence to the Prejudice 88585 
of his Dove-houſe. For Common Nuſances * The Law hath pro- * Inſt. 56. a, 
vided an apt Remedy in the Turn or Leet. But if one has a par- Ne. 72. 
ticular Damage, as if he and his Horſe fall into a Ditch, that is 

made Overthwart the Way, Gc. he may have an Action of the 

Caſe for his Particular Damage upon a Common Nuſance. * An * Rep. 101. 
Indictment will not lie for a Private Nuſance ; but one may bring ? Nep. 54. 
his Action for it, to Recover Damages, and to have Judgment, 2 Rol. Abr. 
that the Nuſance ſhould be Removed. But both in Publick and 83, 84, 144, 
Private Nuſances One may juſtify the Removing of Them himſelf. Fach 188. 
[See of Remedies without Suit, Book 4. chap. 3. and of Actions 

on the Caſe, Book 4. chap. 4. 
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i Trfinitum in jure reprobatur. 2 Inſt. 340, 597. 4 Inſt, 115. 7 Rep. 45. 
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A Common Scold (Communis Rixatrix) is a Common Nuſance, 
and is puniſhable by being put into a Ducking- Stool. 
There are ſome Nuſances puniſhed by Statutes; as Nuſances in 
Higheays, by Diforderly Alehonſes, Cottages, Fireworks, Unwar- 
rantable Undertakers by Publick Subſcriptions, &c. 
1. Of Highways. 
[Sec the Statutes concerning Bighways, Book 1. chap. 7. Tit. 
Surveyors of Highways. |] 
u. p. c. 2. Nuſances Relating to Y Ian and Alehonſes, are where the 
14% ©, „ Owner uſually and knowingly Harbours Thieves, Idle Rogues and 
33, 44. 4 Vagabonds, or where the Owner ſuffers frequent Diſorders in His 
Houſe, or where One ſets up a New Inn or an Alchouſe, where 
there is no Occaſion for one, or in an Improper or Blind Place in a 
Town, or remote from any Town. At the Common Law the 
Owner of ſuch a Houſe may be Indicted and Fined. 
It is not fit, that Bailiffs or Serjeants ſhould be allow'd to keep 
ſuch Houſes. [See the 22 & 23 Car. 2. chap. 20. h. 9.] 
s Rep. 3 The True Uſe of Inns and Alchouſes E is for Lodging and Re- 
9 Rep. 87. lief of Travellers. Sce 1 Fac. 1. chap. 9.] Therefore if an Inn- 


Dale ch. 7. keeper or Alchouſe-keeper Refuſes to Lodge a Traveller, or to find 
p. 39 b | 
Him Victuals for His Money, He may be Indicted, or the Party may 
have an Action of the Cale againſt him. 
H. p. c. 2 At Common Law it was lawful, for any Perſon, to erect an 
146. Inn without Licence, To Receive Travellers. But as Alehouſes 


> H. Pp. c. multiplicd, and were too often uſed to Diſorderly Purpoſes, Þ So 
= ory ſeveral Statutes were made for the Regulation or Suppreſſion of 
Dalt. ch. . them; which Statutes Generally concern the Grant of Licences to 
p. 32, 33- them, the Puniſhment of Diſorders in Them, or the Duty of Of- 
ficers in putting thoſe Statutes in Execution againſt them. Inn- 

keepers are cqually Concernd in thoſe Statutes with Alchouſe- 

| keepers, except as to the Licence. For an Inn-keeper is not Re- 


« 2Roll.Abr. quired to have a Licence; (.) © the keeping of an Inn being no 


2+ ch. . Franchiſe, but a lawful Trade. But for Diſorders jn the Houſe an 
b. 33. Inn may be ſuppreſſed, as well as a Common Alchouſe, 


Concerning Inn-keepers, See 21 Fac. 1. chap. 21. and for Licen- 
cing of Alchouſes, See the 5 & 6 Ed. 6. chap. 25. 3 Car. 1. chap. 3. 
For Puniſhment of Diſorders in Inns and lehowſes, See 1 Fac. 1. 
chap. 9. 4 Fac. 5. chap. 5- 7 Fac. 1. chap. 10. 21 Fac. 1. chap. 7. 
1 Car. 1. chap. 3. | | 
2 2 Inſt, 140, 3. 4 Cottages are eſteemed to be Neſts for idle Perſons, Thieves, 
Stealers of Wood, Ge. and prejudicial to the Education of Youth. 
Therefore, 


By the 31 Eliz. chap. 7. No one muſt Build or Convert a Build- 
ins to a Cottage for Habitation, unleſs He lay to it Four Acres 
f Freehold Land of Inheritance, to be Occupied with it, in Pain 
to forfeit 10 l. to the King for every Erectios or Converſion, and 
40 S8. a Month, ſo loug as He continues the ſame. 
And no Owner or Occupier of Any Cottage ſhall ſuffer Any In- 
mates, or more Familics than One, to Inhabit therein, in Pain to 
forfeit to the Lord of the Leet 108. a Month, 


4 Hence 
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Hence we may obſerve, that a Cottage (Sax. Cote) is a little 
Houſe for Habitation, without any Land belonging to it. 

This Statute does not extend to © Hoxſes that are Copyhold. * 1 Bulſt. 30. 
| I But Four Acres of * Ground holden by Copy, or for Life or Lives, “2 Inſt. 337, 
? or for any Number of Years, will not be ſufficient, to make it a * 180 
Lawful Cottage. And the Four Acres in Fee-ſimple or Fec-tail 13%fꝙ 

muſt lie near the Cottage, and be Occupied therewith, ſo long as 


the Cottage ſhall be inhabited. 


3 Neither does this Statute extend to Cottages in Cities, Boroughs, 
: or Market-Fowns, or to thoſe provided for Labourers in Mines, 
4 Quarries, or for Sea-faring Men, or for a Keeper or Warrener, ſo 
: long as They dwell therein ; or for a Shepherd or Herdſman ; or 


to Cottages heretofore made for Poor and Impotent Perſons ; nor 
to Cottages to be Erected by Order of the Juſtices of Aſſiſe, or of 
the Peace, for Poor and Impotent People; who may alſo Place In- 
mates or more Families than one in a Cottage. | See the 43 Eliz. 
chap. 2. | 

fe ranch of the Statute concerning Inmates, extendeth to 
Cottages only, and to Cottages having four Acres of Ground, or 
more, laid to Them, as well as to Others having no Groumd at all; 
as alſo to Inmates in Cottages in any City, Borough or Market- 
Town. For Crowding in One Houſe may be very Dangerous in 
Time of Infection. f Cottages cannot by this Statute be pulled * 2 Inft. 740; 
down ; yet the Execution of the Penalty will work the deſired 
Effect. [Sec Kitchin 92. who are to be accounted Inmates. ] i. 

New erected Cottages within the Memory of Man, tho' they 1 
have four Acres of Ground laid to 'Them, ought not to Common 
in the Waſtes of the Lord. 

[See for the further Expoſition of this Statute of the 31 Elis. 
chap. 7. the 2 Inſt. 736, Cc.] 


4. Of Fireworks. 


By the 9 & 10 W. z. chap. 7. To Make or Sell any Fire-Works, 
as Squibs, &c. or To permit Any Fire-IWorks to be caſt out of a 
Howfe into Any Publick Street, &c. or to Throw, or to be Aſſiſting 
8 7 hrowing, Any Fireworks in or into any Street, is a Common 

uſance. 


5. Of Unwarrantable Undertakers hy Publick Subſcriptions, &c. 


By the 6 Georg. 1. chap. 18. (commonly called the Bubble-Act) 
All unwarrantable Undertakings by Publick Subſcriptions, Receipts, 
Afegnments, Transfers, &c. are Deemed Publick Nuſances. [See 
Of Præmunire, ſupra. 


This is a Summary of Our Criminal Laws or Pleas of the Crown, 
and an Account of the Puniſhments for Offenſes, whether Capital 
or not Capital. It would be Endleſs to mention every ſmall Offenſe, 
that is puniſhable by a Juſtice of Peace, c. I proceed therefore to 
the Fourth and Laſt Object of Our Laws. 


The End of the Third Book. 
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BOOK IV. 


Of the Courts of Juſtice or Furiſdifion 
of Courts. 


CHAP. I. 


Of a Court, and of the ſeveral Kinds of Courts, which 
are of the Largeſt Extent, (viz.) The Parliament, 
The Privy Council, The Court of the Lord High 
Steward, The Chancery, The King's Bench, The 
Common Pleas, The Exchequer, The Court of the 


Conſtable and Marſhal, The Admiralty, The Court 


By Commiſſion By Virtue of the 28 H. 8. The Af 
ſiſes, The Quarter-Seſſions, The Sheriff's Turn, The 
County-Courts, Hundred-Courts, Courts-Leet, Courts- 
Baron, Antient Demeſne Courts, The Courts of 
Coroners, The Courts of Clerks of the Markets, Pie- 
poroder Courts, Of the Courts of the Commiſſioners 
of Servers, Commiſſioners of Bankrupts, Commiſſioners 
for Examination of Witneſſes, Foreſi-Courts, The 
Eccleſiaſtical Courts, or Courts Chriſtian. 


for the Relief of the Perſons that are injured, for the Se- 
curity of their Bftates, and for the Puniſhment of Cries 
and Offenſes Committed by Them. I purpoſe to treat of theſe 
Courts in the five following Chapters. The Firſt whereof ſhall 
deſcribe what is a Court, and the ſeveral Kind, of Our Courts, 
which are of the Largeſt Fxtent, that have Power throughout 
England, and are not confin'd to one particular County or Precinct. 
The Second ſhall ſet forth the Courts that are Particular, Limited 
or Exempt Juriſdictions. The Third ſhall ſhew, what Remedies 
there may be eithout Suit in Court. The Fourth ſhall Deſcribe 
in General the Proceedings in Civil Cauſes; and the Fifth the 
Proceedings in Cauſes Criminal, ky 
+ 8 The 


T HE Fourth Object of our Laws are the Courts of Juſtice; 
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Ch. I. 


s The King may create a Court of Law, and appoint Judges * 5 * 0 


in it. 8 4 Inſt. Pref. 

A Court (Curia, d Curd) is a Place where Power is Judicially 
Adminiſtred. Juriſdiction is the Right by which that Power is 
adminiſtred. h To uſurp a Juriſdiction, and by Colour thereof to“ 10 Rep. 74 
Imptiſon Another, is puniſhable. [Sce Magna Charta, chap. 29. 

All the Courts of Judicature are call'd the King's Courts, as all 
our Laws are call'd the King's Laws. And theſe Courts are either 
of Record or Not of Record. 

A Court of i Record is That which hath Power to Hold Plea fl. 11. b. 
according to the Courſe of the Common Law, of Real, Perſonal ; 156. zur. 
and Mist Actions, where the Debt or Damage may be 40 J. or 3 Inf. 2 
Above, and where it may hold Plea of Treſpaſſes Vi & Armis ; 1 258 
and whoſe Acts and Memorials of the Proceedings in the Courts 2 Roll. Abr. 
are in Parchment. The Rolls being the Memorials of the Judges, 574 
are of ſuch Uncontrollable Credit, That They admit of no Proof 
to the Contrary, inſomuch that they are to be tried only by them- 
felves, f For otherwiſe there would be no End of Controverſies, 

But yet, during the Term wherein any Judicial Act is Done, The 

Roll is altcrable in that Term, as the Judges ſhall Direct. When 

the 'Term is paſt, then the Record admitteth no Alteration or Proof, 

that it is falſe in any Inſtance, To a Grant by Letters Patents 

undet the Great Seal, You cannot plead that there is No ſuch Re- 

cord, but as it is a Conveyance, One may Deny the Operation of 

it, or ſay that there is no ſuch Grant, or that the King had no- 

thing in the Thing Granted, Gc. If the Judges do err, a J/rit of 

Error lieth a rom a Court of Record. Theſe Courts of Re- 

cord are created by Parliament, Letters Patents, or Preſeription. 

A Court k Not of Record is either, where it cannot hold Plea *11nft.117.b, 
of Debt or 'Treſpafs, if the Debt or Damages amount to 40. or OT ue 22 
of Treſpaſſes Vi & Armis ; or where the Proceedings are not ac- 312. : 
cording to the Courſe of the Common Law, and where the Acts 
of Court are not Enroll'd in Parchment; as in the County-Court, 
Hundred-Coutt, Court-Baron, Eccleſiaſtical-Court; Here the Pro- 
ceedings may be Denied, and Tried by a Jury; and upon the Judg- 
ments of ſuch Courts a Writ of Error lieth not, but a Writ of 
Falſe e t, or an Appeal. | 

Note, That a Court, that is not of Record, cannot impoſe a 
Fine, or Impriſon. 1 8 | $ Rep. 38, 

Some Courts may Fine, but not Imprifon ; as the Leet. Some #3, 

may Impriſon, but not Fine; as the Conſtables at the Petit-Scflions, diate 
for an Aﬀray made in Diſturbance of the Court. Some Courts can- 
not Fine or Impriſon, but Amerce ; as the County-Court, Hundred- 
Court, Court-Baron, &©c. Some Courts cannot Fine, Impriſon or 
Amerce ; as the Eccleliaſtical Courts. But the Courts of Record 
at JVeſtminſter, &c. may Fine, Impriſon and Amerce, as the Caſe 
requires. [See of the Admzralty-Court, poſt.] 
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Nemo poteſt contra recordum verificare per patriam. 2 Inſt. 3 80. 
Recordu ſunt veritatis et vetuſtatis veſtigia. 1 Inſt. 118. a. 
i Expedit reipublice ut ſit finis litium. x Inſt. 503. b. 6 Rep 43. 
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"I 


A4 Inſt. Pref. m Some r are Eccleſiaſtical, ſome Temporal. Of 
theſe ſome be Primitive or without Commiſſion, ſome Derivative 
and Delegated by Commiſſion; Some to Enquire, Hear and De- 
termine, fome to Enquire only ; and ſome are Guided by One 

Law, and ſome by Another. 
In every Court there muſt be a Judge, Plaintiff and Defen- 
dant. Serjeants, Counſellors, Regiſters, Attornies, &c. may be Af- 

ſiſtants. 

A Judge is a Perſon appointed by Publick Authority with Juriſ- 


* 11oſt.56.b. diction. * To Him it belongs eſpecially, to Judge what is a Reaſon- 


8 17. able Time, Cuſtom, Fine, (5c. and not to a Jury. He cannot be 


2 Roll. Abr. Excepted againſt or Challenged, or Regularly have an Action 


578. brought againſt Him, for what He doth as Judge. [But ſee the 
1 Abr. 31 Car. 2. chap. 2. 6. 12. or the Habeas Corpus Act.] But He ought 


„lost. 141. not to be Judge in His own Cauſe, except in Caſe of Neceſſity. He 
d. ß, is to be of Counſel with P Priſoners. And in all Caſes the Kin 
422 - doth judge by, His Judges. [See 20 Ed. 2. chap. i. 18 Ed.3. Sar. . 
2 Roll. abr. The Plaintiff ( Querens, * Actor, ) is He that calls the Defendant 
21k 158, to Trial. In ſome Criminal Cauſes He is call'd the Informer. 
186, 187- The Defendant (Defendens, Reus) is He againſt whom the Ac- 
ee tion or Information is Brought. 
a 2Inſt 214, A 9 Serjeaut at Law, (Serciens ad Legem) Serjeant Counter or 
422, 5635, a Serjcant of the Coif, is the Higheſt Degree taken in the Law, 
A. as that of a Doctor in the Civil or Canon Law. He is the Chief 
3 Cro. SJ. Advocate or Patron of Cauſes, and is ſuppoſed to be the moſt 
2 Lev. 129. Experienc'd in the Law and Practice of the Courts. One Court, 
| (viz.) The Common Pleas, is ſet apart for Serjeants only to plead; 
yet they may alſo plead in other Courts. Theſe are made by the 
King's Writ directed unto Them, commanding Them upon Great 
Pcnalty to take upon Them that Degree by a certain Day. But if 
One Refuſes, He cannot be Fin'd more than once. They ſhall be 
impleaded only in the Common Pleas, as ſome ſay ; but Others 
inſiſt that they may be ſued in any Court of Veſtminſter, and that 
if 'They are ſued in any other Court, They may plead their Privi- 
lege, to be ſued only there. [See Their Oath, 2 Iuſt. 214.] Of theſe 
One, or More, are eſpecially called the King's Serjeants, to plead 
for Him in all Cauſes, eſpecially upon Indictments for Treaſon, 
Sc. [See Their Oath, Jbid. and JWeft. 1. chap. 29. and for the 
Expoſition of that Statute, 2 Iuſt. 213, 214, 215, G.] 


” 2Inft. 213, r A Barriſter (heretofore call'd an Apprentice of the Law) is a 


24,563,364. Counſellor Learned in the Law (Coumſel being taken for Advice and 


Direction in Law) admitted to plead without the Bar, and there to 
take upon Him the Protection and Defence of His Client. He is ad- 
mitted to this Degree without Oath, [Sec Jeff. 1. chap. 28.] It has 
been queſtion'd, Whether an Action of Debt doth lie for a Counſcllor 
for His Fees againſt the Party that Retaind Him. For His Fee is 


4 Ho- 


— 


—— 
1 


Derivativa poteſtas eſt cjuſdem juriſdictionis cum primitiva. 2 Inſt. 71. Noy's 
Max. 4. Finch 11. | | 
Ta preſentia majoris ceſſat potaſtas minoris. 2 Inſt. 26, 166. 4 Inſt. ). 9 Rep. 118. 
e Aliquis non poteſt eſſè judex et pars. 1 Inſt. 141. a. 
gliquis non poteſt effe judex in propria cauſa. Ibid. 2 Inſt. 103, 8 Rep. 118, 
* Actori incumbit onus probandi, 4 Rep. 71. 
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cably; for ſuch an Authority is of its own Nature Revocablc. 
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a. 


Honorarium quiddam, not mercenarium, as 53 bo an Attorney or 
Sollicitor. Certainly, if it is upon a Special Retainer, The Ac- 
tion will lie. A Barriſter who conſtantly attends the King's Bench, 
Gc. ought to have the Privilege of being ſued in all Tranſitory 
Actions in Middleſcæ. 

A Repiſter is he that takes the Minutes and Acts of the Court, 
and Enters all the Proceedings. He gocs under ſeveral Names in 
Courts, as © Preignotary, Proto-Notary, Clerk, Steward, Gc. t Any ; 4.x 
Error that appeareth to the Court to be the Clerk's Miſpriſion or the Law, e. 
Miſtake, may be amended at any Time. [Sec the 14 Ed. z. Freignotary. 
chap. 6. 4 H. 6. chap. 3. 8 H. 6. chap. 12. 17 Elia. chap. 7. .,g 
5 8 1. chap. 13. 
An u Attorney at Law is he that at the Requeſt of Another ſtands 1 158.51. b. 
in his Stead or Tarn, to manage his Cauſe for him; His Warrant s Inf. 215. 
(or Proxy) implies it. His Duty is to follow the Advice of the Ser- IA „ At 
jeants and Barriſters that are Retained in the ſame Cauſe, and to torney. 
carry on the Practical Part of it. * An Attorney is either General Terms of 
or Spectal, A General Attorney is He that is Appointed by a Ge- the Law, «. 
neral Authority, to manage all Affairs or Suits; as the Attornę Ge- ., 
neral of the King, who is uſually One of the moſt learned of the 1 Vent. 1. 
Barriſters. He and the Solicitor General are made by Letters Pa- 
tents Quam din ſe bene Ceſſerint, | Ou.| A Special Attorney is He 
that is imployed in one or more Cauſes, There are alſo at ſeveral 
Courts Attorneys at Large, and Attorneys Special belonging to one 


Court only. J By the Common Law no one could appear by Attor- 


ney without the King's Writ or Letters Patents; but was forc'd to * 

follow his Suit in Perſon, by Reaſon whercof There were but Few La», e. Ar- 

Cauſes in our Courts. But fince ſeveral Statutes have provided, If. 24 

That it ſhall be Lawful, to appoint an Attorney, without any ſuch _ 

Authority to Enable him. One cannot make an Attorney * irrevo- , g Rep. 82, 
[See Of Infant and Ideot, Book 1. chap. 1. Of a Private Attor- 

ney, Tit. Feoffments, Book 2. chap. 3.) 

[See Weſt. 1. chap. 29. For Deceitful Practice. 4 H. 4. chap. 18. 

33 H. 6.chap.7. For Reſtraining the Number of Attorneys ; And 

the 18 H. 6. chap. 9. 32 H. 8. chap. 30. 18 Eliz. chap. 14. 4G 5 

Ann. chap. 16. Of Filing Warrants of Attorney.] 


An Attorney may be compelled to act as one's Attorney. (O.) 1 lnſt. 295 4. 


By the 3 Jac. 1. chap. 7. An Attorney, Sollicitor or Servant to amy, 


Hall not be allow'd any Fees laid out for Council or otherwiſe, unleſs 


He hath Tickets thereof feened; by the Hand of them that Receive 


Such Fees. 


He ſhall alſo Give unto his Client tiue Bills of all Charges of Suit 
under His own Hand, before he can charge his Client with the Pay- 


ment thereof. 


If he Delays His Client Cunſe for Gain; or Demands By his 


Bill more than His Due Fees and Disburſments, The Client ſhall 
Recover againſt him his Coſts and Treble Damages; and he himſelf 
Hall be for Ever after Diſabled from being an Attorney or Sollicitor. 


An Attorney ſhall not Admit any other to follow a Suit in his 


Name, in pain that each of them ſhall forfeit 20 l. to be Dit ided 


betewixt the King and the Party Grieved, 
: NM m m „ 
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[Sce the 7 & 8 WW. 3: chap. 24. An Act requiring PraRicers of the 
Law to take the Qaths, and to ſubſcribe the Declaration therein 


mention'd, under the 5 and Forfeiture, as in the Statute of 


1 Roll. Abr. 
17. 


© 2 Cro. 520. 
1 Roll. Abr. 


17. 
2 Roll. Abr. 
$93, 594. 


41 vent. 299. 
Hob. 177. 


Premunire made the 16 Rich. 2. chap. 5. 2 Geo. 2. * 5 
b An Attorney may Be a Sollicitor for his Clicnt in other Courts, 
as well as in the Court where he is Attorney; and a Promiſe to pay 
Him for it is Lawful : But in this Caſe he cannot ſue for His Fees 
without a ſpecial Promiſe ; as He may upon a General Retainer in 
the Court, where he is an Allow'd Attorney. Alſo a © Sollicitor of 
Inferior Rank, who ſollicits Cauſes for his Clients, may take Re- 
compenſe, and take a Promiſe to be Repaid what he ſhall lay out: 
But if he Retains an Attorney to proſecute a Suit for his Client in 
the Court where he is allow'd, who takes the Fees of him, In 
this Caſe an Action of Debt lies againſt the Sollicitor, for his Fees, 
and Expences Disburſed in the Suit; For the Contra& was made be- 


twixt the Attorney and Sollicitor, not in the Name of his Client. 


An Attorney hath a 4 Privilege, to ſuc and to be ſued only in the 
Court at Weſtminſter, where he Practices. But he ſhall not have 
this Privilege in an Action brought againſt himſelf and his Wife, or 
when he is ſued Jointly with others. If an Attorney is Executor 
or Adminiſtrator, He ſhall not be Allow'd his Privilege. He will 


not be fore d to put in Special Bail; for though he is an Attorney at 


large, He hath the ſame Privilege with the Clerks of the Court ; 
and is ſuppoſed to appear de die in diem. When He is Plaintiff, He 
may inſiſt upon Special Bail in All Cafes. [See the Acts for Regu- 
lation of Attorncys and Sollicitors. 2 Geo. 2. chap. 23. 6 Geo. 2. 
chap. 27. | 

1 Se Inferior Officers likewiſe Attendant upon every Court. 
In the Higher Courts at J/eſtminſter, the Sheriff of every County 


is ſuppoſed to Be preſent, to Execute the King's Writs; and the Ordi- 


nary is Their Officer for Matters Spiritual; as to Certify Excom- 


munication, Ge. 


The Courts of Juſtice are open Four Times in every Year, call'd 
Term-Time ; during which Time the Cauſes are Diſpatch'd. One 


is call'd Hillary Term, and Begins the 23d of January and Endeth 
the 12th of February following; this Hath Four Returns. The Se- 
cond is Eaſter Term, which begins the Vedueſday Fortnight, or 


Seventeen Days after Eaſter Day, and Ends the Monday next after 
Aſcenſion-Day, and hath Five Returns. The Third is Trinity 
Term, Beginning the Friday next after Trinity-S$unday, Ending the 


TVedneſday Fortnight after, and Hath Four Returns. [See the 
32 H. 8. chap. 21.] The Fourth is Michaelmas Term, which be- 


gins on the 23d of October, and Ends the 28th of November, and 


"hath Six Returns. [See the 16 Car. 1. chap. 6.] 


exlnſt.135.6. 


2 Inſt. 264, 
265, 


But Note, That if either the Return-Day, or Firſt or laſt of the 
Term falls upon the Lord's Day, then the Day following is ta- 
ken inſtead of it. | 
© In all Theſe Terms there are Dirs non Faridici, (viz.) The 


Lord's Day throughout the whole Year; In Eaſter Term, Aſcenſion- 
Day; In Trinity Term, St. John Baptiſt, when it falls in that 


Term; In Michaelmas Ter m, All Saints and All Souls Day; In 


_ Hillary Term the Day of the Purification of the Virgin Mary. 
The Reſt of the Year is calld the Facation. 


2 But 


2 * 
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But the High Court of Parliament, Tho Privy Council, the Court 
of the Lord High Steward, and ſeveral Inferior Courts, do not Ob- 


ſerve theſe Terms. Neither is the High Court of Chancery confined 
to them. But the Courts of the King's Bench, Common Pleas, and 
4 (the Higheſt Courts at Common Law) are confined to 
Them. | | | | N27 


The Efſoin-Day (from Eſſoine or Exonnie; Excuſe) is Regularly | 


the Firſt Day of the Term, but the Fourth Day after is allow'd of 
Favour; tho every Term is to be accounted but as One Day to 


many Purpoſes; and therefore a Plea or Judgment on the Laſt Day 


of the Term is as Effectual, as on the Firſt Day of Term. | 
Hillary and Trinity Terms are Tſſuable Terms; becauſe in Thoſe 
Terms the Ine, (or Facts to be tried) are join'd, and the Records 


made up, That they may be tried at the Mises; which reſpective- 


ly follow each of theſe Terms. 


Now there are ſeveral Courts, and ſeveral Sorts of them, whoſe 
Juriſdiction extends, or is diſperſed, throughout the Kingdom, (vs.) 
The Parliament, The Privy Conncil, The Court of the Lord High 
Steward, The Courts of Chancery, King's Bench, Common Pleas; 
Excheguer, Of the Conſtable and Marſhal, The Admiralty, The 
Court by Commiſſion by Virtue of the 28 H. 8. The es, The 
Onarter-Seſſions, The Sheriff's Turn, The County-Courts, Hun- 
dred- Courts, Courts- Leet, Courts- Baron, Ancient Demeſne Courts, 
The Courts of the Coroners, Clerks of the Markets, Ptie-Powder 
Conrts, The Court of Commiſſioners of Sewers, Bankrupts, and 


for Examination of Mitneſſes, The Foreſt-Conrts, The Ecclefraſtical 
Courts or Courts Chriſtian. 


I. The f Parliament (from Parler la ment, 'To ſpeak the Mind Of the Par- 


ſincerely) is the Higheſt, moſt Honourable and moſt Abſolute Court 


liament. 
f 1Inft. 109. b. 


of Juſtice, Conſiſting of the Ring and the Three Eſtates: [See 1 Elig. 110. a. 


chap. 3. 8 Eliz. chap. 1, Gc.] The Lords Spiritual (Two Arch- 


there by Succeſhon in reſpect of their Baronies parcel of their Biſhop- 
ricks) are the Firſt Eſtate. The Lords Te emporal (Dukes; Mar- 
quiſſes, Earls, Viſcounts and Barons, who ſit in Parliament in re- 
ſpe& of their Deſcent or Creation) are the Second Eſtate. Every one 
of which, being of full Age, ought to have a Writ of Summons. 
The Commons are the Third Eſtate, whereof there are Knights of 
Shires, Citizens of Cities, and Burgeſſes of Boroughs. Theſe are 


Elected to this Office by the People, and Repreſent all the Com- 


mons of Eugland; every Member, tho' choſe for one particular 
Place, ſerving for the whole Kingdom. They are call d to Parlia- 
ment by Force of the King's Writ of Summons out of Chancery, 
at leaſt Forty Days before the Parliament begins. 


The chief $razutes concerning the Election of Knights and Bur- 
geſſes to Parliament, are as follow: | 


By the 23 H. 6. chap. 15. The Sheriff, after the Receipt of the 
IWrit, hall Deliver a Precept under His Seal to Every Mayor and 
Bailiff of Cities and Boronghs, or to the Bailiff or Bailiffs, where no 
Mayor is, commanding Them to chooſe Members to come to Par- 

M mm 2 li ante nt; 


ꝗ4Inſt. 1, 2. 
1 Ventr. 


biſhops and Twenty-Four Biſhops, who are-call'd by Writ, and fit 325. 


3241 
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linmont; aul ſuch Head Officer ſhall Return ſuch Precept to the 
Sheriff ly Iundenmture betwixf Them of ſneh Election, and the Sheriff 
ſhall make a Return of | every ſuch'ÞWrit, and of the Return made by 
ſach Head Officers... Head Officer makings. a Falſe: Return ſhall. For- 
feit 401. to the Perſom choſen, that is not Return d. The Sheriff: 
not making due Return ſhall forfeit 100 l. as by the 8 H. 6. chap. 7. 
concerning the Election f Knights of the Shires. [See the 8 H. 6. 
chap. 7. 76 8-W.3. chap, 25. infro.'\ TOP 
y the 5 & 6 W. & M:chap: 20. No Officer of the Exciſe, or other 
Perſon concern d therein, ſhall make any Intereſt, or Diſſmade any 
from Giving a Vue for Members of Parliament, under the Penalty 
of 100 l. one Moiety to the Informer, the other to the Poor of the 
Pariſh where ſuch Offenſe ſhall be committed ; and upon Condiction 
on any ſuch Suit, He is to be incapable of ever Exerciſing any. Office 
of Truſt under the Kings. The 


[See 9 Ann. chap. 10. Where Officers belonging to the Poſi-O frice 
are reſtrain'd under the fame Penalties. 9 Ann. chap. 11. Where Of- 
ficers concerned in the Duties upon Leather are Reſtrain'd. 10 An. 
chap. 19. Where Officers and other Perſons concerned in the Duties 
upon Soap, Paper, Striped Linnens imported, Hackney Chairs, Cards 
and Dice, (5c. are likewiſe prohibited, &5c.] 


By the 7 W. z. chap. 4. No Perſon hereafter to be Eletted to ſeroc 
in any County, &c. after the Teſte of the Mit of Summons to Par- 
liamem, or ordering of the IWrit Hlection, or after any Place be- 
comes Vacant, ſhall Direttly or Indireiily before His Election, Give, 
Preſent or Allow to any Perſon, having a Vote, any Money, En- 
 tertainment, Gift, Reward, or Promiſe ; or Agree to Give or Allow 
Reward, &c. to any ſuch Perſon, or to any ſuch County, City, Town, 
Boroꝛg h in General; upon Penalty to be incapable to ſerve as a 

Member. * 

By the 7 & S W. z. chap. 7. F any Perſon ſhall make a Return 
of a Member of Parliament contrary to the Laſt Determination in 
the Honſe of Commons of the Right Election for ſuch Place, or of 
more Perſons than are Required by the Mrit, &c. The Party Grieved 
ſhall recover Double Damages with Coſts of Suit. All Contracts aud 
Securities, given to procure any ſuch Return, are adjudged void. 
And the Perſon that makes ſuch Comratt, &c. or Gives any Re- 
ward, to procure ſuch Falſe or Double Return, ſhall forfeit 300 l. 
one Third to the King, another to the Poor of the Place concerned, 
the other to the Informer with Coſts, &c. 
Dy the 7 & 8 W. z. chap. 25. There ſhall be Forty Days between 
the Teſte and the Returns of the Mrita of Summons. 

The Sheriff ſhall iſſue out Precepts to Cities, Boroughs, &c. 
Three Days after the Receipt of the Writ, to Elec Members, [See 
Io (5 11 W. 3. chap. 1. infra, ] who are to proceed in Election in 
Eight Days, having given Four Days Notice at leaſt of the Day 
appointed for Elettion, and for Electiou of Knights of the Shire, The 
Sheriff ſhall hold His County-Court at the moſt Publick and Uſual 
Place in the County ; and at the next County-Court proceed to Hlec- 
tion, unleſs the ſame falls out to be within fix Days after the Receipt 
, the Writ ; and then He, or in his Abſence the Uuder-Sheriſt, ſhall 


4 _ appoint 


— 
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appoint a Number of Clerks to take the Poll in His Preſence, or 
in the Preſence of his Under-Sheriff, or ſuch as. be ſhall depute. 

Every Clerk (6 « 629 ſhalll be feworn by the ſuid Sheriff, or 
Under- Sheriff, Truly and Indifferently to take the Poll. And the 
Sheriff or Under-Sheriff ſhall appoint Inſpectors of every Clerk to be 


nominated by each Candidate. * 16701770%; 
IWhere the County-Court hath uſually been held on a Monday, it 
ſhall now be held on a Wedneſday. —_ 40 l ods 
The Sheriff, or the Under. Sheriff, ſhall not ad journ the Court to 
any other Town or Place without the Conſent of the Candidates, u- 
by any unneceſſary Adjournmennt delay the Elettion ; nor ſhall the 
Sheriff or other Officer Refuſe to Deliver, to any Perſon that ſhall 
Defire it, paying for Writing the ſame, a Copy of the Poll taken at 
ſuch Election. e £00 oh ls e 
Every Officer, as aforeſaid, for every Milful Offeriſe contrary to 
this Att, ſhall forfeit to every Party grieved the Sum of 5 oo l. 


— 


Truſtees or Mortgagees are not capable of Voting, unleſs They 
are in Actual Poſſeſſion. But the Ceſtuy que Truſt or Mortgagor in 
Poſſeſſion may Vote for the ſame Eſtate. [See 9 Ann. chap. 5: 
infra, Concerning Mortgages. | 


To go on with the Statute, | | | 

All Conveyances of Lands, &c. in order to Multiply Fotes, ſhall 
be void ; and no more than One Vote ſhall be admitted for one and 
the ſame Houſe and Tenement. See the 10 Jun. chap. 22. infra.) 

No Perſon under the Age of tweirty-one ſhall be admitted to Vote, 
or to be elefted a Member. | ; 

By the 10 & 11 W. 3. chap. 7. Sheriffs and other Officers muſt 
make their Returns in fourteen Days after the Election, on Pain of 
500 l. The Proper Officer of the Cinque Ports, ſhall be allowed fav 
Days for Delivery of the Precept after the Receipt of the Mrit, 
notwithſtanding the / & 8 W. z. chap. 25. to the contrary. N 

By the 12 W. z. chap. 2. No Perſon born out of the Kings Do- 
minions; tho Naturalized, or made Denizen, except Born of Eng- 
liſh Parents, ſhall be Member of either Houſe, See 1 Georg. 1. 
chap. 4 & 29.] FD 

By the 2 Ann. chap. 4. The Regiſter of Deeds, Conveyances and 
Vil that ſhall be made of any Lands, &c. within the Weſt-Riding 
of the County of York, or His Deputy, is not capable of being cho- 
ſen a Member of Parliament. 


[See 6 Arn. chap. 35. Concerning the Regiſter of the Eaft-Riding 
of York. 7 Ann. chap. 20. Concerning the Regiſter of Middleſexge\ 


By the 4 Ann. chap. 8. No Perſon having New Office of Truſt or 
Benefit thereof, hereafter to be Erected under the Crown, nor Con- 
miſjioner or Subcommi ſſioner of Prizes, Secretary or Receiver of 
Prizes, Controller of the Accounts of the Army, Commiſſoners of 
Tranſports, Sick and Wounded, Agent for a Regiment, Commiſſioner's 
for IWine-Licences, Governor or Deputy Governor of a Plantation, 
Commiſſioner of the Navy Imployed in any the Out-Ports, nor Per- 
lon having Penſion from the Crown during Pleaſure, all be capable 
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of Being elcktel Member of the Houſe of Commons. And if any|Mem- 
ber accepts of any Office of Profit from the Crown, His Elettic on ſhall 
be poid. Bat ſuch Member ſhall be capable of being again lected. 


I [Seethe 1 nge 1. chap. 56. Where any Perſon having a Penſion 
from the Crown for any Term or Number of Years, either in his own 
Name or in Truſt for him, is uncapable of being elected Member of 
the Houſe of Commons; and if any Perſon, who ſhall have ſuch Pen- 
ſion at the Time of his Election, or at any Time after ſhall {it and 

vote in the Houſe, He ſhall forfeit 20 J. for every Day, Go.] | 


By the 9 Ann. chap. 5. No Perſon is Qyah fied to be a Knight of 
the Shire, who hath not an Eſtate of Freehold or N for Life 
of 600 I. per Annum ; mor to be a Citizen or Burgeſs, e hath not 
300 J. per Annum to and for his own Uſe, in Law or Equity, 
clear of all Incumbrances ; otherwiſe the Return of ſuch Perſon ſhall 
be void. 

Proviſo, That the Eldeſt Son of a Peer, or of any Perſon quali- 
fied to ſerve as Knight of the Shire, ſhall not be uncapable ; That the 
Univerſities ay Return Members as formerly; That a Mortgagee, 
ehcn the Fquity of Redemption 1s in another, ſhall not be capable, 
wnleſs the Mortzagee ſhall have been in Poſſeſſion ſeven Tears before 
the Hlection. 

Every Candidate, at the Requeſt of another Candidate, or of Tuo 
or More Perſons that have a Right to Vote, ſhall at the Time of. the 
Elettion take an Oath (mentioned in the Statute) of the Value of 
their Eftates, either in Law or Equity, to qualify them. The Oath 
ſhall be admiuiſtred by the Sheriff, or Under- Sheriff, or by the Officer 
who is to take the Poll, or by any Tuo or More Juſtices of the Peace. 
The Candidate refuſing to take the Oath, either at the Election, or 
at any Time before the Day that the Parliament is to meet, His 
Election and Return ſball be void. 

By the 10 Ann. chap. 22. Fraudulent Conveyances of Lands 20 
Multiply Yotes, or to Qualify Voters at Elections of Knights of the 
Shire, ſubjett to an Agreement to Reconvey the ſame, &c. ſhall be 
taken againſt the Grantors as Free and Abſolute ; and all Collateral 
Securities for Defeating ſuch Eſtate, ſhall be void; and the Per- 
fon making ſuch Conveyance, or Privy to ſuch Purpoſe, and the Per- 
fon Voting by Colour thereof, ſhall forfeit 40 l. to any Perſon that will 
ſue for the ſame in any Court at Weſtminſter, &c. 

No Perſon ſhall be an Elector for Knights of the Shire, who has 
not been aſſeſſed for Lands, &c. | See 12 Ann. infra,] to the Pub- 
lick Taxes, Church-Rates and Pariſh-Duties proportionably with 

others at 40s. per Annum, and for which ſuch Perſon ſhall not be 
entitled to receive the Profits to his own Uſe for one Tear before the 
Election, unleſs ſuch Lands come to him within that Time by De- 
ſcent, &c. The Perſon Votinz contrary, ſhall, for cvery Offenſe, for- 
feit 40 l. one Motety to the Poor of the Pariſh, where the Lands are, 
and the other Moiety to Him that will ſue for it in any Court of 
Record at Weſtminſter. | 

Every Frecholder, before he is admitted to Poll, ſhall, if required 
by the Candidates, take the Oaths (in the Statute mention'd) 70 be 
Adminiſtred by the Sheriff, &c. Concerning the Value of 1is Freehold 
| 4 Lands, 


Ch. I. Laws of England. 


Lands, &c. Quakers ſhall be admitted to Vote declaring the Effect 
of an Oath upon their ſolemn Afirmations. [Sec the 7 & 8 VH. 3. 
chap. 34. 1 Georg. 4 „ 35 
By the 12 Ann. chap. 5. The Statute of the 10 Ann. chap. 22. all 
not Extend, to Reſtrain Perſons from Voting for Knights of the Shire 
in reſpett of Tithes, or other Incorporeal Inheritances, Linndsin Ex- 
traparochial Places, Chambers i the Inns of Court or Chancery, 
Meſſuages or Seats belonging to Offices, or in reſpett of other Meſ- 
ſuages or Lands which have not been Aſſeſſed to all Public T axes 
and Pariſh Duties; provided they have been uſually aſſeſſed to ſome 
one of the ſaid T axes or Duties. [Sce 2 Geo: 2. chap. 24. for pre- 
venting Bribery in Elections; and 6 Ceo. 2. chap. 23. for explain- 
ing and amending the 7 & 8 . z. chap. 25.] 


49) 


[See the zoth Car. 2. chap. 1. Concerning the Oaths of Allegi- 
ance and Supremacy to be taken, and the Declaration againſt 
Tranſubſtantiation to be Subſcribed By Peers and Members of Par- 
liament, before they fit or Vote in the Houſe. See alſo the 13 G 
14 V. 3. chap. 6. 1 Georg. 1. chap. 13. 1 5 

The 2 Fees of Knight, of the Shire are pur Shillings a Day, Of « 4 tad. 46. 
Citizens and Burgeſſes Tuo Shillings a Day. [Sce the 12 Rich. 2. 
chap 12. 23 H. 6. chap. 11. 6 H. 8. chap. 16. 35 H. 8. chap. 11.] 

At the Return of the Writs, The Parliament cannot Begin but by 
the Royal Preſence of the King, either in Perſon, or by h Repreſen- „ Inſt. 6, 1; 
tation by Letters Patents or Commiſſion. If the Parliament is Pro- SS 
rogued upon Return of the Writs of Summons, It begins at the 
End of the Prorogation. . (üb 
The i Juriſdidtion of this Court is ſo Tranſcendent, That it 1 flaſt. 110 a. 
Makes, Enlarges, Diminiſhes, Abrogates, Repeals and Revives 
Laws and Statutes concerning Matters Eccleſiaſtical, Common, 

Civil, Criminal, Martial, Maritime, Ge. | 

And as every Court of Juſtice hath Laws and Cuſtoms for its Di- 
rection, ſo the High Court of Parliament hath its own Proper Laws 
and Cuſtoms, called The * Laws aud Cuſtoms of Parliament. Info- + , tng. 14, 
much that no Judges ought to give any Opinion of Matters done in 5: 
Parliament; becauſe they are not to be decided by the Common Law. 

There can be no Act of Parliament without the Conſent of the 1 1n8. 157, 
Lords and Commons, and the Royal Fiat of the King, giving) His 305.380,87, 
Conſent Perſonally, or By his Letters Patents ſigned; by His Hand. . 
But Acts of Parliament may be good without the Conſent of the 
Spiritual Lords; as where they Refuſe to Vote, or Voluntarily Ab- 
ſent Themſelves. [See the 33 H. S. chap. 21. And See Of Statutes 
in the Introduction. . 

m The Lords and Commons in their Reſpective Houſes have Power w 4 Inft. 23. 
of Fudicature, and fo have both Houſes together, ® Every Member 4 Int. 15. 
hath a Judicial Place, and cannot be a Witneſs, [O.] The Lords 
Have one that Preſides in Common Aﬀairs; and the Commons 
Have Their Speaker, choſen by the Houſe, but to be Approved of By 
the King. The Commons have often “ Impeach'd ſeveral Perſons ' 4 Inſt. 17, 
before the Houſe of Lords, and have Proſecuted them to Judgment. 
For the Commons coming from all Parts are the General Inquiſi- 
tors, [See the 12 . 3. chap. 2, and Of Pardon, chap: Sopot) 
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? 2 Inſt. 536. The Horſe of Lords is a P Diftinft Court for many Purpoſes. 


& Inſt. 21 
23. 
Finch 233. 


q2Inft. 536. 
4 loft. 23,28. 


r 4 Inſt. 24, 


25. 


4 Inſt, 2). 


4 Inſt. 28. 


They may Try Cauſes of Life and Death; Take a Recognizance; 


and before the Lords in the Upper Houſe, the Proceedings upon an 
Appeal from the Chancery, or upon Writs of Error to Reverſe 
Judgments in the King's Bench, may be Examin'd. All their De- 
crees are as Judgments, and if They Err, The Parliament only 
hath Power to Reverſe their Judgments. 

The Houſe of Commons is alſo a Diſtiuct Court for ſeveral Pur- 
poſes, ig. To Examine Elections, to Expel their own Members, 
to Commit them or others to Priſon, c. The Book of the Clerk 
of the Houſe of Commons is a Record. [See the 6 H. 8. chap. 16. 7 
& 8 V. z. chap. 7. 6 Geo: 2. chap. 23.] | 

A Lord being Abſent may make another Lord his Proxy, but one 
of the Houſe of Commons cannot make his Proxy. 
A Member of Parliament ſhall have * 4 way of Parliament, 
not only for Himſelf and his Servants, to be Free from Arreſts, Sub- 
pena's, Citations, &c. but for his Horſes and Goods, to be Free 
from Diſtreſles. Privilege of Parliament doth Generally Hold, Ex- 
cept in Treaſon, Felony, and Breach of the Peace. 

See the 12 W. z. chap. 3. 2 Ann. 22 8. and of ]}71its, chap. 4. 
poſt. See alſo the 5 H. g. chap. 6. 11 H. 6. chap. 11. and of Bat- 
tery, chap. 3. ante.] | | 
The Paſſing of any Bill, or the Giving any Judgment in Parlia- 
ment, Doth not make a Seſſion; but the Seſſion doth continue, 'till 
it is Prorogued or Diſſolved. Every Seſſion of Parliament is in 
Law a ſeveral Parliament. By Prorogation in Open Court, there 
is a Seſſion, and then ſuch Bills as paſſed in either Houſe, or in Both 
Houſes, and had not the Royal Aſſent to them, muſt fall. But 

may be brought in again at the next Seſſion. If the Parliament is 
only Adjourned, That does not make a Seſſion, but all Things con- 
tinue in the ſame State, as they were in before the Adjournment. 
This is the Difference betwixt Prorogation and Adjournment. t The 
Houſe of Commons is not Prorogued or Adjourned by the Proroga- 


tion or Adjournment of the Lords Houſe, For, as hath: been ſaid, 


It is a Diſtinct Court for ſome Purpoſes ; and therefore it may Pro- 


rogue | 0z.] or Adjourn it ſelf. 


When the Parliament is Diſſolv d without any Act or Judgine ut 


'-*rInft,110.4. paſled, it is no Seſſion, but a Convention. *The King only can 


Diflolve the Parliament, in Perſon, or By Repreſentation. 


[See the 5 Aun. chap. 8. An Act for an Laion of the two King- 
doms of England and Scotland.] 


By the 6 Ann. chap. 7. 1 Georg. 1. chap. 3. The Parliament 
fall not be Diſlolved By the Death of a King or Oneen, (5c. 

By the 6 W. & M. chap, 2. A Parliament ſhall be Holden once 
72 Three Tears, and ſhall not have Continuance longer than Three 
Years, But, | 

By the 1 Georg, 1. chap. 38. The Continuance of a Parliament 
may be Enlarged to Seven Tears. 


So much of the Parliament, as It is the Higheſt and moſt Ho- 
nourable Court of Jultice, 
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II. The x Privy Council is a moſt Noble Aſſembly of the King of the Privy 
and Privy Counſellors in the King's Court or Palace, for Matters of Council. 
State. The King chuſes his Counſellors; and by Force of an Oath ,,* "FP 
They are made Privy Counſellors, without Patent or Grant, and 
are to continue ſo during the King's Pleaſure. They are to adviſe 
the King for the Publick Good with Relation to Affairs at Home 
and abroad. There are ſome here that bear the Higheſt Offices. As, 

1. There is a Lord Y Preſident of this Council, whoſe Office » 4 ins. ;- 
is Granted by Letters Patents under the Great Seal Durante B.- 
neplacito. | 

He makes a Report to the King of the Buſineſs at the Council- 

Table. 

2. [here is alſo a Lord * Privy Seal, who fits in Council next to: 4 inf. 55. 

the Lord Prefident, and takes a particular Oath as Lord Privy Seal. 

He muſt not put his Seal to any Grant witheut Good Warrant, nor 

with Warrant, If it is againſt Law or Inconvenient, but muſt 

firſt acquaint the King with it. The Privy Seal is a Seal that * 2 Ir. 554, 
the King uſeth in Grants, that are to paſs the Great Seal, For . 
firſt they paſs the Priczy Signet, | See infra, ] then the Privy Seal, MY 
and then the Great Seal, | See the 27 H. 8. chap. 11. How the 

King's Grants, Writings, Leaſes, ſhall paſs the Three Seals, (oig.) 

the Price Signet, the Privy Seal, and the Great Seal; and the 

Duties of the Clerk of the Privy Signet and Privy Seal, and what 

Fees ſhall be paid, and where none at all, &c. and many Articles 
concerning the paſſing of the King's Grants, &c.] * No Protection * «Inf. 555. 
can be granted under the Privy Seal, but under the Great Seal. ? 5? y 
But a Warrant of the King under the Privy Seal to iſſue out Money: Roll. Abr, 
out of his Cofters, is ſufficient, becauſe it concerns but a Chattel in “ss. 
Poſſeſſion. And the Privy Seal is ſometimes uſed in Things of Leſs 
Conſequence, that never paſs the Great Seal; as to Cancel a Re- 
cognizance made to the King, To Diſcharge a Debt, c. But no 

Writs ſhall paſs under the Privy Seal, which touch the Common 

Law. [See 28 Ed. 1. chap.6. 11 Rich. 2. chap. 10.] 

3. The Secretaries of State are alſo of the Privy Council. Theſe 
every Day attend upon the King, and Receive and Diſpatch Petitions 
of the Subjects at Home, and are employ'd about Foreign Affairs. 

'The Principal Secretary of State hath the Cuſtody of the © Privy © zIoft. 555, 
Signet, becauſe the King's Private Letters are ſigned with it. There 7 5 
are Four Clerks of the Privy- Signet Office, who write out ſuch 116. ” 
Grants, Letters Patents, as paſs by Bill ſigned, or Bill ſuperſcribed . 
By the Sign Manual, or under the Hand of the King; which being 1 * _ 
'Franſcrib'd and Sealed with the Signet is a Warrant to the Privy 2 Roll. Abr. 
Seil, as the Privy Seal is a Warrant to the Great Scal. [See of the 83 
Great Seal of the Court of Chancery, infra.} The Law takes No- 

rice of the $iz72 Manual, [See Book 3. chap. 1. and the 1 Georg. 1. 

chap. 10. f. 3.] and in a more Particular Manner of the Privy Sig- 

net. For a Ne Exeat Regno may by Commandment be under the 

Privy Signet or the Privy Seal, as well as by the King's Writ under 

the Great Seal; and the Subjects ought to Obey it. But a Warrant 

under the Privy Signet is not ſufficient to iſſue out any Freaſure, or to 
Diſcharge a Debt; much leſs an Order by Word of Mouth. For it 

ought to be under the Great Scal, or at leaſt under the Privy Seal. 
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The Paper-Office belongs to the Secrctaries of State, where all 
Paper-Writings that paſs the Secretaries, are Tranſmitted and kept. 

A Secretary of State Hath Power to Commit Criminals for Trea- 
ſon, &c. to ſafe Cuſtody, as Conſervators of the Peace, or as Juſtices 
of Peace all over England, or at leaſt by Immemorial Uſage. 

It is in the Power of the Privy Council as a Curt, to Enquire 
into all Crimes againſt the Government, and to Commit the Cri- 
minals in order to their Trial in ſome of the other Courts. An 
One or Two of the Privy Council may lawfully do it. But They 

z Inſt. 182, Take Cognizance of no 4 Private Matters, that may be Determin'd 

os, in other Courts, Yet For the Controverſies arifing in Point of Law 

+ 1-53 amongſt the King's Subjects in the Iſles of Zerſey and Cuernſey, Oc. 
the King and his Privy Council are the proper Judges without 
Appeal. 

"The King, by the Advice of his Privy Council, doth Publiſh 
Proclamations binding to the Subject, if They are not againſt Com- 
mon yp Law, br Introductory of a New Law. [See Book 1. 
chap. 2. | 


By the 16 Car. 2. chap. 10. It is Declared, That neither the 
Ning, nor the Privy Council, have Authority by Engliſh Bill, Pe- 
tition, Articles, Libel, &c. to Determine or Diſpoſe of Lands, Te- 
nements, Hereditaments or Goods and Chattels of any Subject of 
this Kinzdom. / | 

By the 12 W. 3. chap. 2. No Perſon Born out of the King's Do- 
minions, though Naturalized or made Denizen, Except Born of Eng- 
liſh Parents, ſhall be of the Privy Council. [See 1 Geo. 1. chap. 19.] 

By the 6 Ann. chap. 6. There is to be but one Privy Council for 
the Kingdom of Great Britain. 


See the 3 H. 7. chap. 14. Of Felony againſt the King and His 
Counſellors; 9 477. chap. 16. Of Felony to Attempt to Kill, Gc. a 
Privy Counſellor, ante Book 3. chap. 1. 4 Ann. chap. 8. Where the 
Privy Council ſhall Continue and Act for fix Months, notwithſtand- 
ing the Demiſe of the King, unleſs Diſcharged by his Succeſlor. ] 

For their Precedency and Place, See the 31 H. 8. chap. 10. 


Of the Court III. There is alſo a Court of the Lord High Steward of Great 
E n Britain. © His Office is very Antient. It was formerly of Inheri- 
- 4 Inft. 58, tance; but of late It is Granted only pro hac vice, when a Lord of 
59, 6. Parliament is indicted for Treaſon, Felony, Gc. He to whom This 
Office is Granted muſt be a Lord of Parliament. His Commiſſion is 
Reſtrain d to Proceed only on that Indictment, according to the 

Laws and Cuſtoms of England. But He is not Sworn. 
At Every Coronation He Hath a Commiſſion alſo under the Great 
Seal, To Hear and Determine the Claims of Grand Serjeanty, and 
other Honourable Services, to be Done for the Solemnization 
thereof. For which Purpoſe He Holds a Court ſome Time before 

the Coronation. But to Return. 
z laſt. 28, When a Peer has committed Treaſon, Felony, &c. the f Indict- 
7 Rep. 118. ment is to be found by Freeholders before Commiſſioners of Oyer 
and Terminer, or in the King's Bench if the Treaſon, Felony, Cc. 
?%Y | | | | was. 
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was Committed in the County where the King's Bench fits, tho' the 
Trial may be in any County. And if he hath a 8 Pardon, he may « 2 laſt. 49. 
Plead it there before the Judges of that Court, who have Power to 
allow it. But he cannot Confeſs the Indictment, or plead Not 
Guilty there. This muſt be done before the Lord High Steward, 
when the Indictment is Removed by Certiorari out of Chancery 
before him. 
This Trial is Given by Magna Charta, cap. 29. 
For the Method of Trying a Peer Per Pares before the Lord 
High Steward, See the 3 Iaſt. 27, 28, 29. and See of Trial, chap. 5. 


poſt. 


IV. The High Court of Chancery, The King's Bench, The Com- Of the 8 
mon Phas, and the Court of Exchequer, Have been the King's Sbancery. 


Courts h Time out of Mind. | d 2Inft. 23, 
In the Chancery (Cancellaria) are Two Courts. | One Ordinary, 33; = 


where the Proceedings are according to the Laws and Statutes of * 2 Inf. 552, 
the Realm; another Extraordinary, being a Court of Equity, 553. 

1. The Ordinary or Legal Court is a Court of Record, held Yet. $2.6. 
Coram Domino Rege in Cancellaria, on the Petty-Bag Side. Of the Chan- 

k The Lord Chancellor (d Cancellando, from his Power to Can- La arg " 
cel Letters Patents, being the Higheſt Point of his Juriſdiction) or 88. ; 
Lord 3 is the Judge of This Court of Common Law. [Sce 
infra. | 

| He hath theſe Officers under Him, (vig.) Twelve Maſters of i 4 Inft. 82. 
Chancery, (whereof the Maſter of the Rolls is the Chief) The 
Clerk of the Crown, The Clerk of the Hamper, The Sealer, The 
Chafe- Max, The Controller of the Chancery, Twenty-four [20 2 nf. 

670.] Curſuors (Incorporated by Queen Elizabeth) for making out 
Writs of Courſe, or Formed Writs, according to the Regiſter of 
Writs, a Book of Great Antiquity and Authority. The Clerk of 
the Preſentations, The Clerk of the Faculties, [See 25 H. 8. chap. 
20.] The Clerk Examiner of Letters Patents, The Clerk of the 
Petty Bag, (in whoſe Office the Proceedings of this Court are 
Filed and kept) The Six A4ttornie,. 

This Court hath ® 7ari/difiion to hold Plea of Scire Facias v 4 Inſt. 79, 
for Repeal of the King's Letters Patents, at the Suit of a Former . 
Patentee, When they are Granted to ſeveral Perſons for one and 776. 
the ſame Thing. But When they are againſt Law, or Granted 
upon a Falſe Suggeſtion, The King may have a Sire Facias to 
Repeal his own Grant by Letters Patents. | See the 18 H. 6. chap. 1. 

3 Ed. 6. chap. 4. 13 Elis. chap. 6.] Here alſo It may Hold Plea 
of Petitions, Monſtrans de Droit, (i. e.) for a Subject to be reſtored 
unto Lands, (5c. which he ſhews to be his Right. [Sce 34 Ed. 3. 
chap. 14. 36 Ed. 3. chap. 13. 4 Rep. 54.] 'Traverſes of Offices, 
(i. e.) To prove that an Inquiſition taken of Lands or Goods is 
defective and wrong. There may be alſo a Scire Facias upon 
Recognizances in this Court, | See the 23 H. S. chap. 6.] Execution 
upon a Statute-Staple, Gc. But the Execution upon a Statute- 
Merchant is returnable in the King's Bench or Common Pleas. 
And This Court may hold Plea of All Perſonal Actions By or 
againſt any Officer of this Court, and, By Acts of Parliament, of 
ſeveral Offenſes and Cauſes, 
ed | Nnn 2 The 
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The Proceſs is under the Great Seal, and in Latin, according to 
the Common Law. [It is now in Eugliſb, as are all other Law- 
Proceedings by 4 (eo. 2. chap. 26.) But when the Parties come to 
Iſſue, This Court cannot Try the Cauſe by a Jury, but the Re- 
cord is to be Delivered by the Lord Chancellor, &c. into the King's 
Bench, to be Tried there; And after Trial It is to be Remanded 
into Chancery, That the Judgment may be given there according 
to the Rules of Law. | Oz. 2 Sand. 27.] But if there is a De- 
murrer in Law, It ſhall be argued and adjudged in this Court. 
Upon a Judgment Given in this Court a Writ of Error doth lie 
| Returnable into the King's Bench. 

* lat. 80, u This Court is ſaid to be Officina Juſtitiæ, out of which all Origi- 

nal Writs, All Commiſſions of Charitable Uſes, Bankrupts, Sewers, 
Ideots, Lunaticks, Gc. that paſs under the Great Seal, do go forth. 
* 4 Inft. 81. And for Theſe Ends this Court is always open. ® So one from 
hence may have an Habeas Corpus, Prohibition, G'c. in the Vacation 
- which Iſſue out of other Courts only in the Term-Time. Here 
alſo a Subpena may be had to Force Witneſſes to appear in other 

Courts when They Have no Power to call them. [O. 
* 4 Inft. 79, 2. P The Extraordinary Court is a Court of Equity, and pro- 
* ceeds by the Rules of Equity and Conſcience. This Equity con- 
ſiſts in Abating the Rigour of the Common Law (for it rather 
conſiders the Intention than the Words of the Law) and Exerting 
Power, in Caſes wherein the Subject is without Remedy in the 

Courts of Common Law. FFP | 

4 4Inſt. 89, 41 A Commiſſion or Letters Patents, without an Act of Parlia- 
121, 213; ment, cannot raiſe a Court of Equity, But a Court of Equity 


pg Hoey may be Held by Preſcription. 


_ 295 The Officers are Theſe that follow, (v.) 
r 4Inſt. 8 . The Lord Chancellor or Lord Keeper the Chief * Judge in this 
Extraordinary Court of Equity, as well as in the Ordinary Court 
4 Inſt. 87, of Common Law. * He is not made by Letters Patents, but by the 
Delivery of the Great or Broad Seal to Him, and by taking an Oath 
to Serve the King and his People Faithfully in the Office of Lord 
t > Inft. 552, Chancellor. [See the Oath, 4 Inſt. 88.] * This Broad Seal is ſaid 
554+555-556- to be Clavis Regui; under which are paſs'd Commiſſions, Charters, 
4 Inf. 30. - Letters Patents, Writs, Gc. as hath been ſaid. ® By the Common 
2 Roll. Abr. Law no Grant of any Land by the King is Available, or Pleadable, 
292, but under this Great Seal. [See of the Privy Council, ſupra. 
* 4 Inft. 1671. * When an Act of Parliament doth Authorize the Lord Chan- 
Crompt. Jur. cellor, or Lord Keeper, To Grant any Commiſion under the 
47 a. 54 b. Great Scal, He may Grant the ſame without further Warrant, 
becauſe the King is Party to the Act. 
The Lord Chancellor or Lord Keeper is to Viſit all Hoſpitals and 
Free Chapels of the King's Foundation. And it is his Privilege, to 
preſent to all the King's Benefices of or under Twenty Pounds in 
the King's Books, where the King is Patron in Right of his Crown; 
but not if the King Hath them by a Collateral Title, as by Lapſe. 
For then the King Himſelf ſhall Preſent. [See the 22 Ed. 4. chap. 
18, and of 4doowſons, Book 2. chap. 2. aute.] | - 
5 | | y 


: 
PO — 4 * — 


1 ——— 


r Numguam decumritur ad extraorainarinm, ſedubi deficit ordinarium, 4 laſt 84. 
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By the 5 Eliz. chap. 18. The Authority, Preheminence and Ad- 
vantage of the Lord Keeper of the Great Seal, and of the Lord 
Chancellor, are Declared to be the {ame to all Tntents and Pur poſes. 

By the 1 W. & M. Seſſ. 1. chap. 21. Commiſſioners 79 be appoint- 
ed to execute the Office of Lord Chancellor, or Lord Keeper, may 
uſe and exerciſe like Furiſdiction, &c. which the Lord Chancellor 
or Lord Keeper of Right ought to uſe, as belonging to their Offices, 
or otherwiſe. 

One Cummiſſioner may Hear Motions, and give Orders touching 
Interlocutory Proceedings, &c. 

Y The Lord Chancellor (or Lord Keeper) in cafe of Sickneſs, 4 I»ft. 84, 
or Extraordinary Buſineſs, may call ſome of the Judges to Aſſiſt 88, 213. 
Him. But He cannot make a Deputy. 

He hath Twelve Maſters under Him whereof the Maſter of the 
Rolls is the Chief, as before Obſerved. 2 The Maſter of the Rolls * 4 InR. 973. 
in his Abſence doth make Orders and Decrees. * This Office is grant- oh * Jur. 
ed by the King for Life or at Will. [See His Oath, 18 Ed. J's clot. 95. 
chap. 16. The judicial Authority of the Maſter of the Rolls is 
confirmed by Statute 3 Geo. 2. chap. 30.] | 

b 'The Maſters in Chancery are Aſſiſtants to the Lord Chancellor * : Inft. 407, 
or Lord Keeper, or to the Maſter of the Rolls, and fit with them; 4 19: 82. 
To whom References touching Accounts, Matters of Practice, (5c. 
are made, upon which they make a Report. They take Afidavits 
(or Oaths in Writing) made before Them, Acknowledgment of 
Deeds, Recognizances, &c. [See Their Oath 18 Fd. 3. chop. 16. 

And the 13 Car. 2. (not Printed) Concerning the Offce of the Ma- 
ſters in Chancery.) | | 

[See 12 Geo. 1. chap. 32. which erects the Office of Accountant- 
General.] | 

There are alſo in this Court fevcral other Oficers. As, 

The Regiſter ; who Hath many Regiſters under him to fit in 
Court, and to Draw up the Orders and Decrees. In his Office 
are filed all Reports from the Maſters upon References, and all 
Exceptions taken to any of the ſaid Reports, | 

The Six Clerks ; in whoſe Office all Proceedings upon Bill and An- 
ſwer, all Proceedings To the Decree, and after, are made. From 
whom Likewiſe Ie ſome Patents, as Pardons for thoſe that are 
Guilty of Chancemedley, Patents for Ambaſſadors, Commiſſions of 
Bankrupts. And Theſe are Drawn up by their Sitting Clerks, of 
which each Six Clerk keeps a Set Number. The Office of a Six Clerk 
is in the Gift of the Maſter of the Rolls. [See 14 H. S. chap. 8. 

Here are alſo the Maſters of the Subpæna- Office, The Clerk of the 
Afdavits, where you File ſuch 4fdanits as are uſed in Court; The 
Examiners, Who take the Depoſitions of Witneſſes, and make out 
Copics of the Depoſitions; The Clerks of the [Chapel of the] Rolls, 
who ſit conſtantly in the Rolls, to Search for Deeds, Gc. The Uſher 
of the Court, who hath the Cuſtody of all Money Depolited in 
Court; The Serjeart at Arms, who carrieth the Mace before the 
Lord Chancellor, or Lord Keeper, and by whom, or his Subſtitutes, 
Perſons Standing in Contempt of the Court are ſeiſed as Priſoners ; 
The arten of the Fleet, who receives ſuch Priſoners, as are Com- 
mitted by the Court; The Clerk of the 4ppeals. [See 25 H8. ch.19.] r 

2. The Juriſdiction and Power of this Court of Equity is of vaſt 5 4. Ju. 
Extent, tho no Court of © Record, Almoſt all Cauſes of Weight Roll. Abr. J 

„ 8 and 503. 
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* 4 Inſt. 213, 
1 Dany. Abr. 


749. 


4 Weſt's 
Symb. Of 
Chancery, 
Set. 18, 19. 
4 Inſt. 84. 

1 Danv. Abr. 
749, 750, 
751, 752, 
753, 754. 
c. 769, 
770,71, Sc. 


2 Crompt. 
Jur. 42. b. 
1 Roll. Abr. 


372. 


and Moment, Firſt or Laſt, have their Determination here. In 
this Court the Lord Chancellor Hi mſelf may ſue. But he cannot 
make a Decree in his own Cauſe. Here Relief is often Given 
For or againſt an Infant, notwithſtanding his Minority; For or a- 
gainſt a Married Woman, notwithſtanding her Coverture. In ſome 
Caſes She may ſuc her Husband, as for Alimony or Maintcnance, 
when they are parted, (&c. She may ſue without her Husband, 
when He is Beyond Seca, &c. Alſo ſhe may be compell'd to Anſwer 
without Her Husband. Here Executors may ſue One another, or 
one Executor alone without the Reſt may be ſued. But he ſhall 
be charged for no more than he has received. 

d All Frazds and Deceits, for which there is no Remedy at Com- 
mon Law; All Accidents, as to Relieve Obligors, Mortgagors, (5c. 
againſt Penalties and Forfeitures upon Statutes, Bonds, Mortgages, 
c. where the Intention was to pay the Debt or Duty, but ſome 
Extraordinary Matter happen'd to Diſable the Debtor; and all 


Breaches of Truſt and Confidence, not Executed by the 27 H. 8. 


chap. 10. concerning Nies, are properly Cognizable here, and are 
allow'd by all Parties to be under its Furiſdicion. Alſo this Court 
will afford Relief, when Unreaſonable Engagements have been 
made, or Engagements without Conſideration ; where a Charge 
lies upon One Man alone at Common Law, to make others contri- 
bute to the Charge; It will compel Men to Perform their Agrce- 
ments; Reduce . General Cuſtoms of a Manor to a Certainty ; 
Relieve a Copyholder againſt the ill Uſage of the Lord; Aſcertain 
Fines of Copy holders; Decree for a Liberty of Common, Fiſhing, 
Sc. and upon Every Interruption Order an Attachment; Decree for 
Incloſures to he made of Lands and Grounds that are Common, 
or for encloſing Lands in a Pariſh, forcing the Parſon to Conſent 
upon an Equivalent where others Agree ; Decree for Recovery of 
Money or Land Given to Charitable Uſes and Miſemploy'd ; Di- 
ſtinguiſh a Man's Land Confounded with others; Decree that one 
ſhall have the Tuition of a Child ; Force Unreaſonable Creditors 
to compound with an Unfortunate Debtor not by ill Husbandry ; 
Make Executors and Others Give Security and Intereſt for Money 
that is to lie long in their Hands; Order the Performance of a 
Will, eſpecially if it concerns Land; confirm a Title to Land, Gc. 
tho' One hath loſt his Writings by which he ſhould make out his 
Title; Make Conveyances, Defective thro' Fraud or Miſtake, 
Good and Perfect; Enforce the Inrolment of a Deed, if there is 
need for it; Force Men to come to an Account with each Other; 
Avoid the Bar of an Action by Reaſon of the Statutes of Limita- 
tion | O.]; Decree for Things in Action upon Aſſignment to an 


Aſſignee upon Conſideration, &c. © In ſuch like Caſes, The Court 


may, without any Regard to Form or Miſpleading, proceed to a 
Decrce according to Equity and Good Conſcience. 

Note, That this Court will not Retain a Suit by Eugliſb Bill 
under 10 J. Value, Except in Caſes of CONES nor under the Value 
of 404. per Auuum in Lands, Except it be for a Rent-Service, &c. 

This Court alſo will Reſtrain other Courts, that Exceed their 


Juriſdiction, and Remove the Suit to it felf By Certiorari. 


But let it be Obſerved, That in all Caſes where the Plaintiff hath 
His Remedy at Common Law, He ought not to be Relieved 1 0 
7 7 or 
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Nor will this Court give Relief, where the Subſtance of the Suit 
tends to the Overthrow of an Act of Parliament made for the Pub- 
lick Peace, or to the Overthrow of any Fundamental Point of 
Common Law, or take from other Courts their Peculiar Juriſdiction; 
though Judgments and Sentences in other Courts may be Examined 
in Equity. [See the 4 II. 4. chap. 23. and upon that Statute Dr. 
& Stud. Dial. 1. chap. 18. 15 H. 6. chap. 4. and the 3 Inſt. 119, 
123, 124. 4 Inſt. 84, 85, 86, 87. And fſce more at large Crompr. 
Cur. Tit. Chancery, and the Reports of Tothil, Cary, Chancery 
Caſes, &c. For the Juriſdiction and Power of the Court of Chan- 
cery. And ſee Of Premunire, Book 3. chap. 1. | 

3. The Method of Proceedings in this Court, is, Firft, To File 
a Bill of Complaint | Sec I/eft's Sub. Of Chancery, SefF. 20, 21, 22, 
23, Gc. the 4 & 5 Ann. chap. 16. H. 23.] for ſome Fraud, Force 
or Injury done, praying Relief. And if the Bill is to Quiet the 
Poſſeſſion of Lands or to ſtay Waſte, or to ſtay Proceedings at Law. 
an Injunction is alſo therein Pray d. 

When the Bill is Filed, Proceſs of Subpena muſt be taken out; 
To Compel the Defendant to appear upon Pain of 100 J. (being 
Words of Courſe) and Anſwer the Bill. If he doth not appear, then 
upon Afidavit of the Service of it Perſonally, or that it was left at 
his Dwelling Houſe with his Wife or Servant, or that it was hung 
at his Door, &c. an Attachment iſſues out againſt him; and if a 
Nom eft Inventus is Return'd, then an Attachment with Proclama- 
rions Goes againſt him; and if he ſtands further out in Contempt, 
then a Commiſſion of Rebellion may be ifluce forth, directed to the 
Sheriff, or to Private Perſons, for apprehending of him, and the 
Bringing of him to the Feet Priſon, the proper Priſon of this Court, 
for which Purpoſe they may break open any Door, LO. ] If the De- 
fendant ſtands further out in Contempt, A Serjeaut at Arme may 
be ſent to take Him. And if He cannot be taken, A Sequeſtratior! 
of his Land may be obtained, till he doth appear. [See 5 Geo. 2. 
chap. 25. for making Proceſs effectual againſt Perſons who abſcond. | 

f But if a Peer is Defendant, My Lord Chancellor, Gc. firſt « weg“ 
writes a Letter to Him, and if he does not Appear, Then a Sub- Symb. Of 
pena goes out, and (if he is ſtill in Contempt) an Order to ſhew 8 
Cauſe why a Sequeſtration ſhould not go forth; and if he ſtill 2 Vent. 342 
ſtands out, A Sequeſtratiom goes forth; but no Proceſs of Contempt 7 Panv. Abr. 
againſt His Perſon. a vo 716. 

There are ſeveral Other S$ybpena's beſides a Subpena To Anſwer ; 
as a Subpena Lo make better Anſwer, Subpena 'Vo Reply, | On.) 

Subpenn To Rejoin, A Subpena for IVitnefſes to Teſtify. [See of 

the Ordinary or Legal Court of Chancery, ſupra.] & Subpena for 

Publication of the Depoſitions of Witneſſes, To Hear Fudgment, 
To Bring in Writings, For Cofts, &c. All the Proceſſes of Con- | 
zempt are likewiſe taken againſt thoſe that Obcy not Orders, or LE 

ſtand otherwiſe in Contempt of the Court. E Ns 

8 When the Defendant does appear, hen the Procecdings are By s wen's 
the Defendant's Jufeer to the Hugliſb Bill of Complaint, if there is Sywh. Of 
no Cauſe for Plea (To the Juriſdiction, in Diſability of the Perſon, =, IE 422 
or in Bar) or Demurrer to the Bill. [See of Pha and Demurrer, * 
chap. g. poſt.] Then the Plaintiff Enters his Replication, unleſs he 
files Exceptions againſt the Anſwer as inſufficient, referring it to a 

21 5 Mafter 


. 
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Maſter to Report whether It is inſuſhcient or not; To which Re- 
port Exceptions alſo may be made by the Parties. The Anſwer. 
Replication and Rejoynder, (5c. being ſettled, and the Partics 
being come to Iſſue, Mitneſſes are to be Examind upon Interroga- 
tories purſuant to the Bill or Anſwer, either in Court or by Com- 
miſſion (call'd a Dedimus Poteſtatem) in the Country; [ See the 
Conrt of Commiſſtuners For Examination of TWitneſſes, infra | 
Then when the Plaintiff and Defendant have Examined their Wit 
neſſes, There is to be Publication of the Depoſitions of the Wit- 
neſſes, and the Cauſe is to be ſet down for Hearing, After which 
follows the Decree. The Decrce being ſerved upon the Party 
under the Seal of the Court, and not Obey'd, all the Proceſſes of 
Contempt will Iſſue ont againſt him for his Impriſonment, 'till he 
vields Obedience to it; or there may be an Tnjunttion granted for 
Poſſeſſion of Land, where the Decree is for Land, and the Party 
remains Obſtinate after his Impriſonment. And if this is Difobey'd, 
The Court may Grant a Sequeſtration of the Land, or a Commiſ- 
ſion to ſome Juſtices (and if need be, a Writ of Aſſiſtance of the 
Sheriff) to put the Plaintiff in Poſſeſſion. Tho it has been ſtrongly 
» 41nft. 84, urged, that This Court of Equity can bind h the Perſon only, not 
213; the Eſtate of the Defendant's Lands; nor Property of his Goods 
Crompt. Jur. 
47. b. and Chattels. 
I Dany, Abr. If the Plaintiff Diſmiſſeth his own Bill, or the Defendant Diſmiſ- 
79 ſeth the ſame for want of Proſecution, The Bill is to be Diſmiſſed 
with Coſts, to be Taxed by the Maſter, [Sce the 15 H. 6. chap. 4. 
4 & 5 Ann. chap. 16. f. 24.] And ſo if the Decree is on Behalf of 
the Defendant. | 

In ſeveral Parts of theſe Proceedings, There may be 4ffidavits, 
Petitions, Motions, References, Reports, Certificates, Interlocutory 
Orders, Injunctions, Gc. Laſtly, There may be a Bill of Revicew 
where there is any Error in Law, or an Appeal to the Houſe of 
Lords. [Sce the 12 . 3. chap. 3. For Exhibiting Bills in Chan- 
cery, &c. againſt any entituled to Privilege of Parliament; And 
ſee Weſt's Symb. Of Chancery Proceedings, G c. Bohun's Curſus 
Cancellarie per Tot.) 


Of the Court V. The Court of King's Bench (becauſe the Proceedings are 
of King's ſuppoſed to be i Coram Nobis (i. e. Rege) ubicunque fuerimus in 
7: 106. 11. b. Auglid) conſiſts of a Chief Juſtice created by Mrit, who is a Lord 
2 Inſt. 21. by his Office while he enjoys it, and Three other Judges created 
4 Int. by Letters Patents. All of them are to Continue quam Tin ſe 
1% 191” bene Geſſerint. [Sec the 12 . 3. chap. 2.] This Court is remove- 
* 2 Inſt. 555. able at Pleaſure. * The Seal of this Court is in the Cuſtody of 
2 $55 : | 
the Lord Chief Juſtice. 
14 Loft. 13, The Judges in this Court are the Sovereign Juſtices of Oyer and 
4 Rep. 57- Terminer, Gaol-Delivery, and of Eyre; [See of the Court of Aſſizes, 
Rep. 118. %.] Conſervators of the Peace of England, and the Sovereign 
Coroners of the Land. [See their Qath, 18 Ed. 3. Stat. 4. chap. 3.] 
w 2 Inft. 166. m They Have Supreme Authority, the King Himſelf being ſuppoſed 
+700: 73 by the Law to fit there; n tho the King doth Judge by His Judges, 
DB ne who cyen in his Preſence Anſwer all the Motions, 2 the King him- 
ſelf cannot Judge in his own Cauſe. And tho ſeveral Statutes ſay, That 
Delinquents ſhall be Fin'd at the Mill of the King, It is to be un- 
5 I e derſtood, 


* 


— 
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derſtood, that the Fine ſhall be impoſed by his Juſtices according 


to.Law ; for that is the Will of the King. 8 
I ſhall ſet forth the Subordinate Officers of this Court and its 
Juriſdiction. $4 ix 


1. As to the Officers. 


The Subordinate. Officers on the Croton: ſide, or for Pleas of the 


Crown, are The Clerk of the Crown with his Secondary and Clerks, 
&c. who frame all Indictments, Oc. COA | 

The Subordinate Officers on the Plea-ſide or Civil. ſide betwixt 
Party and Party, are the Chief Clerk or the Prothonotary, who 
bath His Secondary and Clerks, The Secondary, commonly call'd 
the Maſter, receives Matters Referr'd to him by the Court to be 
Examined and Reported 5 He Signs all Judgments, Taxes Coſts, 
gives Rules to Anſwer and Reply, Gc. informs the Court in Mat- 
ters of Practice, &c. The Clerks are the proper Attornies here, 
who Enter Declarations, Pleas, Record all Orders, Rules, Judg- 
ments, Verdicts, c. The Prothonotary hath alſo a Deputy, who 
keeps the Stamp for Signing all Writs and Proceſs, and 6 Re- 
membrances of all Records, Files Writs Return'd, Writs of Error, 
Common or Special Bail, | 

The Cuſtos Brevinm Files all Originals and other Writs, in Order 
to Outlawry, Examines and Seals all Records of Ni Prius for 
Trials at the Aſſizes, and keeps ſeveral Clerks under him. 

'The Clerk of the Papers makes up all Special Pleadings and 
Demurrers. 5 | 

The Clerk of the Declarations files all Declarations after they 
are Ingroſſed in Parchment till Iſſue joined. | 
The Signer and Sealer of Bills of Middleſex keeps a Book to 
Enter the Plaintiffs and Defendants. Names in all ſuch Writs, 
and here the Defendants in Bills of Midd/{ſex enter their Ap- 
pearance. 

The Clerk of the Rules takes Notice of all Rules and Orders made 
in Court on the Plea- ſide, and afterwards Draws them up, and En- 
ters them in a Book at large. He alſo Files all 4fidavits uſed in 
Court, and with him are given all Rules of Coxrſe, cc. 

[See the 29 Car. 2. chap. 5. Concerning Commiſſioners to take 
Afrdavits in the Country, touching any Matter depending in the 

Courts at Weſtminſter. 16 & 17 Car. 2. chap. 9. Concerning the 
Duchy of Lancaſter. For all 4fidavits mult be made before One 
of the Judges of the Court, or before a Commiiſioner Authorized 
by Act of Parliament.] e EE | 

The Philizers, one for each County, make the mean Proceſs 
after the Original in Suing to the Outlawry. 

The Clerk of the Errors allows all Writs of Errors, and makes 


Superſedeas thereon. He alſo Tranſcribes the Records, to be car- 


ried into the Exchequer-Chamber, or Houſe of Lords. 

The Clerk of the Bails and Poſtea's, Files Bail-Pieces, Marks 
the Poſtea's, ce . . 3 

The Marſhall of the King's Bench Hath the Cuſtody of all Pri- 
ſoners, Committed by the Court. 

There are alſo Attornies, Tipſtaves, Cryer and Porter. 


Ooo 2. As 
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2. As to the Juriſdiction of this Curt. 
The Juriſdiction of Fhis Court is General and over all Augland. 
It hath Juriſdistion in Cina and Crort Cauſes, and accordidgly 


* 4 Inſt. 71, © The Crown-/ide Originally takes Cognizance of all Treaſons, 
yy $44 118. Felonies, Miſdemeanots, tending to the Breach of the Peach. or: Op- 
Hawk. P. C. preſſion of the Subject; and of all Canfes proſecuted by Way of In- 


— dictment, Inquiſition of! Information, - Into this ' Office Indidments 
a), on 


ture | | | | 
for Diſobeying Rules, or Orders; Conderning which the Party ſhall 
be Fined; if Incerit,” Diſcharged: -- 


_ & p lt is the Supreme Court of Criminal Juriſdiction. Wherefore 
9 Rep. 118, By the Coming of the Court of King's Bench into any County, 
133 P. C the Powers of Commiſſion of Oyer and Terminer, Gaol- Delivery 
— of thoſe that Have Cohuſance of Pleas, c. are ſuſpended without 
writihg to them during the Term. But by a Spectral Commiſſion 
of Qyer and Terminer, the Commiſſioners may ſit in the ſane 
County where the King's Bench fits, and proceed upon an Indict- 
ment Wund Pefgre them ih the Vacation. 
14 nt. 4. 4 The Juſtiees of this Court have no Commiſſion, or other Means 
to hold Pleas, but their Power is Origmal and Ordinary. For when 
the King hath appointed them, they have their Juriſdiction from the 
Law, both it Criminal and Civil Caufes. |Sce the s H. S. chap. 6. 
For Remitting Priſoners with their Indiftments to the Places where 
the Crimes were Committe.l. 4 & 5 JW. & M. chap. 18. and chap. 


22. Cohcerning the Regulation of the Crown-Office.} 


4 Inſt, zr, 2. On the Pa, ſide, or the Civil Branch, It Hath Cognizance in 
Cramp. Jur. All Pleas By 8 for Debt, Detinue, Covenant, Account, and of All 
, 68, 58, Actions of the Cafe, either upon Promifes, Scandalous Words, Spe- 
138. cial 'Nuſances, Trover and Converſion, on Penal Statutes, and all 
other Perſoral Actions, Ejectments, c. againſt any Perſon ſuppoſed 
to be in the Cuſtody of the Marſhal ; as Every one ſued here is ſup- 
| poſted to be. And in all perſonal Actions For or againſt any Officer, 
Miniſter or Clerk of the Court. Theſe Officers, if They ate fued in any 
other Court, muſt have the Privilege of this Court, in reſpect of their 
neceſſary Attendance there. This Court alfo may hold Plea By }/ri: 
out of the Chancery of all Treſpaſſes Huare vi & Armis, Replevins, 
Gc. [See 12 . z. Stat. 1. ch. 3. which gives Power, to hold Plea 
by Bill, againſt Perſons having Privilege of Parliament. And ſee 

the Caſe of Borrett v. Dawkins. Mich. 13 Geo. 1. in B. R.] 
r N B. ( This Court only may Regularly Examine all and all Manner 
Finch a8, Of Errors, in Fact and in Law, of all Judges and Juſtices, in their 
Judgments, Proceſſes, and Proceedings in Courts of Record; not 
on in Plcas'of the Crown, but in all Pleas, Real, Perſonal and 
Mixt, the Court of Exchequer Excepted, as ſhall appear horeaftor. 
It may Reverſe a Judgment given in the King's Bench in {reland. 

[See 6 Georg. 1. chap. 5.] | 31649 | 
It Granteth an Habeas Corpus upon Motion, fo Relicve Porſons 
wrongfully Impriſoned; For upon Return of the Cauſe They may 

be Bail'd or Diſcharged. f 
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It Granteth Prohibitions to Courts Temporal and Eccleſiaſtical, 
to keep Them within their proper Juriſdiction. 

Alſo, This Court may Bait any Perſon whatſocver, Reſtore 
Freemen unjuſtly Disfranchiſed, Repeal the Patent of the King 
by Scire facias, Oc. 

'The Errors of the King's Bench cannot be Reverſed but in the 
Houſe of Lords, except in ſome Caſes when the Action is firſt Com- 
menced in the K. B. (and not by Original out of Chancery) ac- 
cording to the 27 Eliz. chap. 28. By which Statute the Error may 
be Examined in the Exchequer-Chamber. But thence too it may 
be Removed into Parliament. | See the Manner of the Proceedings 
in Civil and Criminal Cauſes, chap. 4, & 5. poſt.] 


VI. The Court of * Common Pleas (otherwiſe the Common Of the Court 
Bench) is the King's Court held at J/e/tminſter-hall, or other certain 1— 
Place, Coram FJuſticiariis naſtris apud Weſtmonaſterium, &c. Tho' 1 168. 51. b. 
in Antient Time Common Pleas were holden in the King's Bench, 
which was Removable at Pleaſure. | See the Pref. to the 8 and 
9 Rep. 8 Rep. 145. 1 Inſt. 171. b. 2 Inſt. 22, 23. For the Antiquity 
of This Court.] 


Let vs View its Officers and Juriſdiction. 


1. Of the Officers. | 
In this Court are Four Judges, (viz.) The Chief Juſtice (who 
is a Lord by His Office whilſt He Bolds it) aſſiſted with Three 
other Judges. They are created by * Letters Patents Ovam diu 4Inft, 190; 
ſe bene Geſſerint. |[ See the 12 ,. 3. chap. 2. And ce their Oath, 
18 Ed. 3. Stat. 4. chap. 3.] 
The Lord Chief Fuſtice is placed on the Bench by the Lord 
Chancellor or Keeper; and the Other Judges by the Chancellor 
or Keeper and the Lord Chief Juſtice, * Ihe Seal of this Court * 2 Inft. 555. 
is Committed to the Cuſtody of the Lord Chief Juſtice. | 
The Reſt of the Officers belonging to this Court, are, » 4 Inſt. 101. 
The Cuſtos Brevinm ; Who files and keeps all Writs returnable 
Here, and at the End of every Term receives from the Prot hono— 
taries all the Records of Nife Prius or Poſtea, Gc. 
The Three Prothonotaries ; who enter all Pleadings, Record 
and Exemplify All Common Recoveries, G. They have their 
Secondarics. 
The Clerk of the J/Varrants; who Enters all Warrants of At- 
torney for Plaintift and Defendant, and all Deeds of Indenture of 
Bargain and Sale acknowledged in Court, or before any Judge 
thereof out of Court, (5c. 
The Fourteen Philazers; who, having ſeveral Counties of 
England Divided amongſt them, make out all Meſne Proceſs, as 
Capias, Alias, Pluries, Gc. between the Original Writ and the 
Appearance, Ge. 
The Clerk of the Ffſoins; who kecpeth the Roll thereof, or 
Enters all Actions where Eſſoins do lie. He alſo provides Parch- 
ment and cuts it into Rolls, marking the Numbers thercof, Gs. 


Oo oO 2 | Four 


? 4 Inſt, 100, 


2 4 Inſt. 99, 
100, 118. 
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Four Exigenters; each being appointed for ſeveral Counties, 
make all Exigents and Proclamations in Order to an Outlawry 
upon the Return of the Plyries Capias brought to them. 

The Clerk of the Superſedeas; who makes Writs to Superſede 
the Outlawry, upon the Parties appearing to the Exigent. 

The Clerk of the Ontlawries ; who makes the Capias Utlagatnn: 
upon the Return of the Exigents. He is only a Deputy to the 
Attorney General for the Time being, who is Maſter of this Of- 
fice. 

The Cler of the Juries; who makes the Writs of Habeas Cor- 
pora Jur. or Diſtringas Jurat. for the Summoning Juries to ap- 
pear either in the Court or at the Aſſizes, after the Panel is Return- 
ed by the Sheriff upon the Yernire facias for the Trial of Iſſues. 

The Chirographer Cor Cyrographer ;| who engroſleth all Fines 
upon Writs of Covenants, makes the Indentures of all Fines Le- 
vied, and Delivers them to the Parties, Gc. [Sec eſt. 2. chap. 44. 
2 H. 4. chap. 8. 

The Clerk of the King's Silver; who Enters upon Record the 
Money which the King 1s to have upon the Fines; or the Poſt- 
Fines, according to the Value of the Land, as it is rated upon 
the Writs of Covcnant. 

The Clerk of the Inrollments of Fines and Recoveries ; who Re- 
turns all Writs of Covenant upon Fines, as alſo Writs of Entry, 
Summons and Seiſin upon Writs of Recovery, &c. [See 23 Elis. 
chap. 2. 

The rt of the Errors; who makes out the Syperſedeas upon 
Writs of Error, and doth 'Tranſcribe the Records out of the Com- 
mon Pleas into the King's Bench. | 

The Clerk of the Treaſury ; who keepeth the Rolls of the Court, 
and makes Copies and Exemplifications thereof, makes up and 
Seals all Records of Nift Prins, which are after the ſame Term 
wherein Iſſue is joined, Gc. 

The Proclamator of the Court; The Keeper of the Court; Four 
Cryers or Tipſtaves, Subſtitute to the Proclamators. 

The J/arden of the Fleet ; or of the Priſon proper for All Com- 
mitments out of the Court. 

None are Admitted to Plead at the Bar, or to Sign any Special 
Pleadings in this Court, but Serjearts at Law. 

The Attormies are not Limited to any certain Number. 


2. As to the Juriſdiction. 

The 2 Juriſdiction of this Court is General, and Extendeth it 
ſelf throughout all England. It hath Juriſdiction in All 2 Cpil 
Cauſes, Real, Perſonal, or Mixt. Real, or concerning Inheritan- 


ces, by which Fines and Recoveries do paſs, and all other Real 


Actions by Original Writs. In Perſonal and Mixt Actions This 
Court and the King's Bench, for the moſt Part, have a concurrent 
Juriſdiction. But this Court hath no Cognizance of Pleas of the 
Crown. Common Plcas are ſaid to be All Pleas that are not Pleas 
of the Crown [or Actions upon the Caſe. ] 

Regularly This Court cannot Hold any Plea in any Action Real, 
Perſonal or Mixt, but by Vit out of the Chancery Returnable in 
this Court. But in certain Caſes it may Hold Plea by Bill (with- 
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out any Writ in the Chancery) For or Againſt an Officer or other 

rivileged Perſon of this Court. And This Court, without Any 

Vrit, upon a Suggeſtion may Grant Prohibitions where there is 
neither Plea or Writ of Attachment Depending, to keep Temporal 
and Eccleſiaſtical Courts within their due Bounds. Alſo this Court 
hath Juriſdiction for the Puniſhment of their Officers and Miniſters. 
In a Word, All Actions cognizable by this Court come thither 
either by Original, as Arreſts and Outlawries; By Privilege or At- 
zachment, For or Againſt privileged Perſons ; Out of the Trferior 
Courts, Not of Record, By Pone, Tolt, Recordare, Accedas ad 
Curiam, or Nrit of Falſe Fudgment. [Sce Of Vriti, chap. 4. poſt. 
But the moſt uſual Way of Removing Cauſes out of Inferior Courts 
is by Certiorari or Habeas Corpus. | 


VII. > The Court of Exchequer (Scaccarium Computorum, from Of the Court 
the Reſemblance that the Chequer d Cloth bears to a Cheſs-Board, of Exche- 
which covereth the Great Table in that Court) is the laſt of the J 166. ITY 
Four Courts at Veſimiuſter. An antient Court of Record, ſet up 4 196. 11g. 
to order the Rights and Revenues of the Crown, and for Debts 
and Duties due to the King in Right of His Crown. | 

This Court conſiſts of © Teo Parts, whereof the Upper Part deal © 41n. 103. 
eth eſpecially in the Judicial Hearing and Determining all Cauſes 
belonging to the King's Treaſure; The Lower Part (call'd the Re- 
ceipt of the Exchequer) in Receiving and Paying Money, 

Each hath its proper Officers. | 

4 The Upper Court is Governed by the Lord High Treaſurer, * 41oft. 104, 
the Keeper of the King's Treaſure, and of Foreign and Domeſtick 
Records. He hath this Office by the Delivery of a White Staff at 
the King's Will and Pleaſure. [Sec His Oath and Duty, 4 Inſt. 104.] 

This Office is ſometimes Executed by Commiſſion. He is alſo 
Treaſurer of the Exchequer by Letters Patents. 

The © Chancellor and Under-Treaſurer Governs this Court under * = Inft. 555. 
the Lord High 'Treaſurer, and hath the Cuſtody of the Seal of + In. 204. 
This Court. 

H lt is Uſual, under this Seal to Grant Leaſes for Life or Years ; 2 Rep. 16, 
eſpecially in ſmall Things, and to Poor Men. But in Matters of Rau. Abr 
Great Concern, it is the ſureſt Way, to take a Leaſe under the 182. 
Great Seal. - —— | Ter Fr5e 

The Lord Chief Baron is the Chief Judge of this Court, aſſiſted ** 
with Three other Barons, who are the 8 Sovereign Auditors of Fng- * * 381. 
land, and Hear and Determine All Cauſes in Law or Equity. They“ it 18. 
arc created by h Letters Patents, Qamdiu ſe bene Geſjerint. | See " 4 Toft. 117 
the 12 V. z. chap. 2. and ſee their Oath, 4 Iuſt. 109. 1 Þ 

There alfo ſits in this Court another Baron, call'd the Putiſrc 
Baron, who Adminiſters the Oath of all High Sheriffs, Under-She- 
riffs, Bailiffs, Auditors, Receivers, Collectors, Controllers, Survey- 
ors and Scarchers of All the Cuſtoms in Eugland. 

The Two i Chamberlains keep the Keys of the "Treaſury, where . 
the Records do lie with the Book of Dome ſd a. They Have a 18 w_ 
vote in Pricking of Sheriffs, (5c. | 

The King's Attorney General is made Privy to all Extraordinary 
Matters in this Court, and Exhibits in His Own Name all Informa— 
tions for Concealment of Cuſtoms; Scizures and Reccipts ; as alſo In- 
| | | formations 
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formations for Intruſions, Waſtes, Spoils, Encroachments and An- 
noyances done upon any of the King's Lands, &c. or Informations 
upon Penal Statutes, Forfcitures and Breach of Covenant. 

The Subordinate Officers in this Upper Exchequer, are, 

The Remembrancers, who keep the Records of the Court of Ex- 
chequer betwixt the King and His Subjects, and Enter the Rules 

- 4Int. 196, and Orders there made. * One is called the King's Remembrancer, 

the Other, The Lord Treaſurer's Remembrancer. [See Cowel's In- 
terpreter, v. Remembrancer, &c.] Theſe Remembrancers have 
ſeveral Attornies in their Offices, to do Buſineſs under them. There 

i 4 1nft. 106, is alſo a 1 Remembrancer of the Firſt-Fruits, who takes Bonds of 

wants the Beneficed Clergy for Firſt-PFruits and Tenths, and makes Pro- 
ceſs Againſt Thoſe that do not pay the ſame. [See the Statutes 
concerning Firſt-Fruits and Tenths under Tit. Archbiſhop, Arch- 
deacon, Parſon, Book 1. chap. 3.] | 

"4 Inſt.106, The Clerk of the m Pipe; in whoſe Cuſtody are convey'd, out 

7. 5 5 
of the Offices of the King's and Treaſurer's Remembrancers, Go. 
(as Water thro' a Pipe into a Ciſtern) all Accounts and Debts due 
to the King. So as whatſoever is in Charge in this Roll, or Pipe, 
is ſaid in the Law to be duly charged. [Sec Chevel's Interpreter, 
v. Clerk of the Pipe.) In the Treaſury of this Office are kept the 
Great Rolls of the Exchequer, containing the Antient Revenue of 
the Crown, and the Forcign Accounts, which contain Part of the 
Revenue which is Granted by Act of Parliament. 
The Controller of the Pipe; which is the Chancellor of the Ex- 
chequer. 
The Clerk of the Pleas; in whoſe Office all Officers and Privi- 
leged Perſons in this Court are to Sue, and to be Sued. 
The Clerk of the Eftreats or Extratts; who every Term re- 
ceiveth Eftreats out of the Lord Treaſurer's Remembrancer's Of- 
fice, and writcth Them out, to be ſerved for the King, &c. [See 
Of the Sherjf, Book 1. chap. 7.] 

* 4Inſt. 107. n The Foreign Oppoſer, or Appoſer; who Oppoſeth all Sheriffs 
and Bailiffs of Liberties of their Green-Wax, 7z. e. Fines, Iſſues, A- 
merciaments, Recognizances for the Peace or Good Behaviour, Re- 
cognizances for Appearances in any Court, Gc. certified in ſeveral 
Eſtreats into the Office of the Lord Treaſurer's Remembrancer, who 
Delivereth the ſame to the Clerk of the Eſtreats to be put into Pro- 
ceſs, And becauſe the Eſtreats annexed to the Writ are under the 
Seal in Green Wax, They are vulgarly call'd, Green- Wax. 

9 4 Inſt. 106. The Auditors; who take the Accounts of the King's Receivers, 
Sheriffs, Collectors and Cuſtomers, and audit and perfect them. 
[See the 33 H. 8. chap. 39. and the 10 Rep. 103. ] 

Clerk of the Nichils, or Nihils, who maketh a Roll, of ſuch 
Sums as the Sheriff upon Proceſs for the Green Wax Returns Nihil, 
(oc. [Sec 5 Rich. 2. chap. 13. Stat. 1.] 

The Marſhal ; To whom the Court committeth the keeping of 
the King's Debtors, during Term-'Time, to the End that they may 

provide to pay the King's Debts, or elſe to be further Impriſon d. 

Clerk of the Summons, 'The Under-Chamberlains of the Exche- 
quer, Secondaries in the Office of the Kinz's Remembrancer, Secon- 
daries in the Office of the Lord Treaſurer's Remembrancer, Secon- 
daries of the Pipe, The Uſher of the Exchequer. - 
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The. Officers of the Receipt or Lotter Court (beſides the Lord 


High Treaſurer, the Treaſurer of the Exobequer, The. Chancellor, 
the two Chamberlaius betore-mentioned) ate Four Tellers, The 
Clenk of the*Tallies, Clerk of the Pell (from His Parchment— 
Roll, call'd Peliiy Receprorum) LWẽO Deputy Chamberlains, Two 


P 4 Inft, 107, 
108. 


Uſer; Tallg. Cutter, Four Maſſeugers. [See the 2 H. 6. chap. 10f 


Concerning Officers that may make Deputies.] 
Thas much af the Officers, Now Let us View. its Juriſdittion. 
Ihe 4 Juriſdibtion of the Judicial Part of This Court in 
Gehcral, concetneth the Lands, Rents, Franchiſes, Hereditaments, 
© Debts, Duties, Accounts, Goods, Chattels, and other Profits and 

Benefits belonging to the K:2. 5 | 


The Officers: and Miniſters of this Court are Privileged to Suc 
and to be Sued Here. So is the King's Debtor, and the Debror of 
the King, Debtor; Priſoners in this Court; Accomtants,' that 
Have enter'd into their Account. So that all the Officers, Their 
Clerks and Servants, All the King's Tenants and Farmers, all Man- 
ner of Debtors or Accountants of the Exchequer are Privileged, to 
Sue and Implead one another, or Any Stranger, in like Actions as 
are prolcented in the King's Bench or Commen Pleas. 
Te Fadicial Part is a Court both of Law and Equity; and the 
Juriſdiction of the one Court is as large as the other, both being 
tor the Benefit of the King, or where the King is concerned. 
1. The Court of Common Law is in the Office of Pleas, after 
the Courſe of the Common Law, held Gram Barombns only. 
Here the Plaintiff ought to be a Tenant or Debtor to the King, or 
ſome way Accountant to him. The Leading Proceſs. is either a 
Writ of dubpena or Duo Minns; The firſt is Generally uſtd; and 
Both Go into ae,; where no Proceſs of the King's Bench or 
Common Pleas ought to Run, Except the Capias Lilagatimm. [Sec 
of iin, chap. 4. poft. And of the King's Advantages in Property 
and Suit, Book 1. chap. 2. and fee the 1 Rich. 2. chap. 12. And 
for the Juriſclittion of this Court, 33 H. 8. chap. 9.] | 
2. The © Court of Zquity is Holden in the Zxcheguer-Chamber, 
Before the Lord High Treaſurer, Chancellor and Under-Treaſurer, 
and Barons of the Exchequer. The Manner of their Proceedings 
is almoſt according to the Practice of the High Court of Chancery. 
But the Plaintiff muſt ſet forth in His Bill, That He is à Debtor 
to the King; But whether He is fo or no, It is not Material. . In 
this Qoutt the Clergy frequently Exhibit Eugliſb Bills againſt ſuelli 
as Refuſe to pay them their Tithes, to make the Defendants ſet 
them forth upon Oath, to prove the Payment of them, &c. And 
Here the King's Attotney may exhibit Eugliſb Bills for Any Matter 
Concerning the King. And any Perſon Grieved in any Cauſe at 
Law proſecuted againſt Him on the Behalf of the King, or any Pa- 
tentee of the King, Gc. may Exhibit his Bill againſt the Attorney 
General, and Others that are Intereſted in the Cauſe, ta be Re- 
lieved in Equity. | 


The Leading Proceſs is a Subpenn, as in the Court of Chancery. 


By the 1 Eliz. chap. 4. The Firſt-Fruits and Tenths of the 
Clergy are within the Survcy of the Court of Exchequer. 


[See 


3-4 Inſt. 551. 
4 Inſt. 112, 
113,114,118. 


r Inſt. 109, 
118. 
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[See the 13 Eliz. chap. 4. 14 Elis. chap. 7. 27 Elia. chap. 3. 
7 Face 1. chap. 15. How Accountants Lands ate liable to the Pay- 
ment of the King's Debts.] | INES 
By the 6 H. 4. chap. 3. Commiſſions may be ſent to Enquire of 
| the Accounts of Sheriffs and other the King's Officers. 
t 41ſt, 119. To ſpeak Exactly, There are f Seven Courts in the Court of Ex- 
chequer, (vz.) The Court of Common Pleas or of Common Law, 
The Court of Equity, The Court of Accounts, The Court of Re- 
ceipt, The Court of Exchequer- Chamber (being the Aſſembly of 
all the Judges of England to Debate Difficult Matters of Law) 
The Court of Exchequet- Chamber upon Errors in the Court of 
Exchequer, [Sce 31 Fd. 3. me 12. 31 Fliz. chap. 1.) The Court 
of Excheques-Chamber upon Errors in the Court of King's Bench. 
[See the 27 Elis. chap. S. 1 Flis. chap. 1.]. _ 
Thus far of the Courts at Meſtminſter, (viz.) The Chancery, 
King's Bench, Common Pleas, and the Exchequer. Theſe are all 
Courts of Kecord, Except the Equity-ſide in the Chancery and 
the Exchequer. N | 


dt the Court VIII. The Court of ſ Chioalry (or Court Martial) The Fountain 
2 2 of the Martial Law, is next to be Conſider d. It is now Held at 
Martial. Doctors Commons in Londom. 
' 4 188. 14s. "I Judges of the Court were the Lord Conſtablie of England 
1 lat. 74. 4. and the Earl Marſhal of England. Marſhal is Derived from Marc, 
t 1 Lev. 230. in Saxon ſignifying a Horſe, and Schale a Governor, * But now 
fs 65. the whole Office is given to the Earl Marſhal, Except in Matters 
r Inſt. 75 b. touching Life and Member, which muſt be before the Conſtable 
4 lud. 127, and Marſhal ; a Conſtable being appointed for that Turn only. 
12> Pleas The Grant of this Office is by Letters Patents, to Exerciſe by 
of theCrown, Himſelf or his ſufficient Deputy. | 
2 u Attendants. on this Court are the Herald, Created by Letters 
0 3 125, Patents. Of which Three [now Four] are call'd Rings at Arms, 
126, 127. The Reſt are Purſuivants. Theſe Heralds are Meſſengers of War 
| and Peace, Skilful in Deſcents, Pedigrees and Armories, taking 
Care of the Genealogies of the Nobility and Gentry. 'Their Learn- 
* 4Inft. 126. ing in Deſcents and Pedigrees, * upon juſt Proof, may be a Means 
Hob. 121. 8 k 3 e 
to quiet many Controverſies about Titles of Honours, Dignities, 
and Inheritances. [See Of Evidence, chap. 4.] They Marſhal the 
Solemnities of Coronations, Marriages, Chriſtenings, Funerals, 
Ley. 230. Feaſts, Gc. of Great Perſons, upon Requeſt. Y They pretend 


po ng to have the Sole Power of Painting Arms, Marſhalling Fune- 


1 Sid. 352, rals, Oc. i 
553» 354- They were Incorporated by Rich. 3. and afterwards by King 


Hawk, Pleas, 


Sec, Book 2. Philip and Queen Mary. 

chap. 4- | | 

- !Inſt-261-%- The 2 Juriſdiction of this Court is declared by the 13 Rich. 2. 

391. b. 4 

3 Inſt. 48. Stat. 1. chap. 2. (viz.) That It hath Cognizance of Contratts touch- 

4 Taſt. 123, jg Deeds of Arms aud War out of the Realm, and alſo of T hings 

"24, 13+ that touch Mar within the Realm, which cannot he Determin'd or 
Diſcuſſed by the Common Law, with other Uſages and Cuſtoms to 


the ſame Matters Appertaining. |Sec 8 Rich. 2. chap. 5.4 
: 35 17 N 8 
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Out of the Realm, (i. e.) in foreign Parts beyond Sea. For upon 
the Sea the Admiral hath Juriſdiction. bie 
But if the Cauſe of Action done out of the Realm is tranſi- * 6 Rep. 47, 
tory, an Action lies at Common Law, tho done out of the Realm; 48. 
or if the Contract made beyond Sea is for doing any Act within DEE 
the Realm, That Part gives it to the Common Law. An Obliga- 4 Int 134, 
tion beyond Sea may be ſued here in Euglaud in what Place the 13% 14%. 
Plaintiff pleaſes; tho' it bears Date at a Place beyond Sea. | See l 
Of the 4dmiralty-Conrt, poſt.) But if the Action is Criminal or 
Local, then the Cauſe belongs to this Court. 57 2 5 

The Words, cith other Uſazes and Cuſtoms, ſupport the Claim 
of this Court, to give Relicf to any of the Nobility and Gentry, 
that are abuſed in Matters of Honour; and to kcep up the Di- 
ſtinction and Degrees of Quality. ln! t 

b The Proceedings arc according to the Cuſtoms and Uſages of b In. 74. 
the Court by Witneſſes (and formerly by Combat) and in a Sum- CC. 


0p 3 ; 5 Inſt. 125, 
mary Way by Petition; and in Caſes omitted according to the Civil ** 8 


Law, and Law of /Arms. Therefore upon Attaindersz here can « 4 lnſt. 125. 
be no Fortcitufe of) Ls & or Corruption of Blood. 


_ By the 1 H. 4. chap. 14. A Appeals, for Off-nſes done ont of 
the Realm, are Cognizable before the Conflable and Marſhal; but 
not Appeats of Offenſes within the Realm. 7 


4 All Yppeals in Caſe of Arms or Heraldry from Grievances or 4 41nft. 128, 
from the Sextences, are to the King. This Sort of Appeal is Diffe- 341. 
rent from an Appeal on an Offenſe, This is a Removal of the 
Cauſe to a Superior Court. 731.100 | mit: T. ach | 
But this Court is grown much out of Repute, and hath little 
or no Buſineſs. For, L eien 33 5 


By the 26 H. 8. chap. 13. 35 H. 8. chap. 2. 5 & 6 Eda 6. chap. 11. 
All Treaſons and Miſpriſion of Treaſons committed out of Eng- 
land ſhall be inquired of in the King's Bench, by a Jury M the ſaid 
County where the ſaid Bench ſhall fit ; or in ſuch County by i 
Fury, and before ſuch Perſons, as the King fhall appoint by Com- 
miſſion, &c. [Sce the 6 Geore. 1. chap. 3. Title Of the Court of 
Admiralty, infra ; and the 7 Georg. 1. chap. 6. For particular Courts 
Martial, and Book 1. chap. 5. at the End.] ADD. tx A 


IX. The 4dmiralty-Conrt (Curia Admiralitatis) is holden at Doc- of the Court 
tors Commons in London. Ihe Admiralty Seſſions for Trial of Ma- 9fAdmiralty. 
lefactors on the Sea is held in Southwark; Cor in the Old Baily.} 

© In the Admiralty-Court are the Admiral (Admirallus) his Depu- Int 6b. 
ty Judge (commonly a Doctor: of' the Civil Law) TWO Regifters, 4 Init. 147. 
- Advocates, Proftors and a Mauſbal. NAN A 

elt is not allow'd to be any Court of Record, beeauſe it proceeds * lnſt. 135. 
by the Cioil Law; for the Judge has no Power to take ſuch a Re- 1 Roll. Abr. 
cognizance as a Court of Record may. (Ov.) Yet» this Court may Cre. 685. 
Fine and Imprifon for a Contempt in the Face of the Court. 1 Ventr. 1. 
The Proceſi and Proceedings are in the Name of the Lord Admi- Ram. 78. 
ral, and by Libel; and the Plaintiff and Dofendant enter into 8. Sti- * 4 lat. 135 


Roll. Abr 
P pp pulation 3 : 


—Y 


— 


 —_ — — —G +, 
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» Inſt. 10. Beſides the Civil Law, the Maritime Laws of Rhodes and h O- 
260. b. Iyxon arc made Uſe of. FSee Molloy De Jure Maritimo.) 2 
Y la 26, It hath i 8 Power to Determine all Maritime 
11 Cauſes, er Cauſes ariſing wholly upon the Sea, out of the Jurif- 
fr n gictien of a County. F df. 
1 Roll. Abr. A Judgment upon a Thing done upon Land, is void. & It is no 
. Part of the Sca, where One may ſce what is done on one Side of 
14% the Water and the other. ! So Note, That below the Low-Water 
3 Rep-197: Mark, The Admiral hath ſole and abfolute Juriſdiction. But be- 
* Io. 126, tween the High-Water Mark and Low-Water Mark, The Common 
138. Law and Admiral have Juriſdiction by Turns; one upon the Wa- 
ter, the other upon Land. But if the Water is within a County, 
the Common Law claims Juriſdiction. | 
„4 laſt. 135, The Juriſdiction of the Admiral is Declared by Sratntes, m which 
136,137 cannot be diſpenſed with by any Non Obſtante ; becauſe All the 
King's Subjects have an Intereſt in the Juriſdiction of the Admiralty, 


By the 13 Rich. 2. chap. 5. The Admirals and Their Deputies 
ſhall not meddle with any Thing done within the Realm, but only 
with Things done upon the Sea. $4, 

By the 15 Rich. 2. chap. 3. The Court of Admiralty Hath ns 
manner of Conuſance of any Contract, or of any other Thing done 
within the County," eit her by Land or Water, nor of Ireck of the 


5 Rep. 106, un The Admiral bath no ) uriſdiction of Wreck, (i. e.) of Goods 


1 Noll. Abr. caſt and left upon the Lang. by the Sea; but of Hotſa, Ferſan 
331. and Lagan He hath Juriſdiction, for They are in and upon the Sea. 
[See Book 2. chap. 2. Of Mrech, Tit. Franchiſes.) But to go on 
with the 15 Rich. 2. ry; HN 


Newerthefefs M the Death of A Man and of Maybem done in 
Great Ships, being and Howering in the main Stream of great Ri- 
ers only, beneath the Roints of the ſame Rivers, (In thoſe Two 
Caſes only on Rivers) The Admiral ſhall have Cognizance. And 
likewiſe To Arreſt Ships in great Fleets, for the Voyages of the 
King and Kingdom; and fhall alſo have Furiſdifttion in ſuch 
Fleets, during ſuch Voyages. | 


Note, That the Lord Admiral hath greater Juriſdiction in Caſe 
of the Death of Man and of Mayhem. than in other Caſes. 


By the 2 H. 4. chap. 11. The 13 Rich. 2. chap. 5. iſ confirm d, aud 
that Statute and the Common Law ſhall be holden againſt. the Admi- 
ral, &c. And the Party grieved: by the: Nun · Ohſeruance of that Sta- 
_ tute Hall (by Action upon His Caſe): Recover: Double Damages a- 
gaimſt the Praſecutor iu the Admiraliꝝ; and the Proſecutor ſhall ai- 
ſo forfeit Ten Pounds to the King, Being thereof Autainted. 
By the 5 Eliz. chap. 5. h. 30. Mga euery the ſaid Offenſes be- 
Jer ementioued, 4 Hereaſter Hall 10 doe upon the A19UN | 3 « 
| 1 fo 03-29 | 04 
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Coaſts of the Sea, leing no Part of the Body of any County, and - 
eithout the 7uriſdiction of the Cinque Ports, and out of any Ha- 
"en or Pier, ſhall be Tried and Determined before the Admiral. 


This Act deſcribes particularly the Lord Admirals Juriſdiction- 
vo that the Juriſdiction of the Lord Admiral is confin'd to the main 
52a, or Coaſts of the Sea, being not within any County. But it 
ipeaks only of ſome Ofences againſt Conſtitutions for the Mainte- 
nance of the Navy, not of Contract. As to Contracts, the whole 
is to be done upon the Sea, and no Part within a County, to give 
the Admiral Juriſdiction. For where ® Part of the Act is done, or is 1 inſt. 201 b. 
to be done in England, and Part out of the Realm, That Part that 1 Inſt. 134. 
is, or is to be, performed out of the Realm, ſhall be tried by a Nn 
Jury, if Iſſue be taken upon it. As in a Covenant by Charter-Party, 5 Rep 448. 
that a Ship ſhall ſail from a Place in Englaud to a Place in Spain, * 
and remain ſome Days; if the Iflue or Queſtion is, Whether the 332, 533. 
Ship ſailed thither, and remain'd there ſo many Days; it ſhall be 
tried by a Jury. P So if the Contract was made beyond Sea, for » 4 laſt. 134, 
doing of an Act, or Pay ment of Money, within this Kingdom; or . 
if the Contract is upon the Sea, and not for a Marine Cauſe, as non "os Bos 
to pay Money in England. For where Part belongs to the Com- 1 Roll. Abr. 
mon Law, and Part to the Admiral, The Common Law ſhall be 52, 533. 
preferr d. But the Admiralty-Court may Award Executions upon | 
1 Land, or within a County, for that is not to hold Plea of any 1 13 Rep. 52. 
Thing ariſing upon Land. Upon Letters Miſſive or Requeſt, it may! — 141. 
alſo Award Execution upon a Judgment given beyond Sea: — — 

This is the current Opinion among the common Lawyers con- 
cerning the Juriſdiction of the Admiralty. But it is inſiſted on the 
other Hand by the Civilians, that the Lord Admiral hath Cogni- 
zance of Contracts made at Land, touching Navigation and Trade 
by Sea. © It is allow'd on Both Sides, that the Lord Admiral hath * : Roll. 
Cognizance of Seamens Wages. [See Stat, 1648. chap. 112. ſee 4 1 Fe 
© 5 Ann. chap. 16.] and of Contracts and-Debts for making Ships, 333. 
LO. J Cc. and that He hath Power to, Erect Beacon, Cc. But it er 
is inſiſted further, that He hath Cognizance of Things done in Ports * * 
and Navigable Rivers; as concerning Damages done to Perſons, 
Ships, Goods, Annoyances of Free Paſlage, unlawful Fiſhing ; and 
alſo, Cognizance of Contracts and other Things done beyond Sea, 
relating to Navigation and Trade by Sea. Ideo Quære, and ſee 
4 13 135,(136, G. . 

The Common Lawyers do not pretend to have Cognizance of * 4 luft. 134, 
All Bargains and Contracts made upon the Ger or beyond Sea, but 
yield, That Some Contracts are under the Cognizance of the Con- 
ſtable and Marſhal; and ſome under the Cognizance of the Lor 
Admiral. | Sce Of the Court of Chivalry, ante. | 85 
See the 5 H. 5. Stat. 1. rhap. 6. Concerning Appointment of 
Conſervators of Truces and Safe Condutt in every Port; and 4 I. 
152, &c. | 4 10 517 out 4 An lle "+ | 
- By-the 8 Eliz. chap. 5. If an Erronevus Sentence is given in this 
Court, The Appeal muſt be made 'to. Delegates appointed ly Com-' 
miſſion out of Chancery, whoſe Sentence ſhall be Final. 
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As there are many Inferior Admiralty Courts, 'Their Appeals 
are made to the Lord High Admital in this Court, But the Lord 
Warden of the Cinque Ports is Admiral there, and hath the Juriſ- 
diction of the Admiralty exempt from the Admiralty of England. 
[Sce chap. 2. poſt. ] 

See the 13 Car. 2. chap. 9. For Regulating the Navy, Ships of 
Wat and Forces by Sea, and the 6 Georg. 1. chap. 19. infra. 


By the 2 W. & M. Seſſ. 2. chap. 2. Commiſſioners of the Admi- 
ders have like Authority and Juriſdittion as the Lord High Ad- 
miral. 

By the 11 & 12 W. z. chap. 7. Piraties and Felonies Committed 
upon the Sea, or where the Admiral hath Jur iſdi tion, may be Tried 
at Sea or upon Land, in any of His Majeſty's Hands, Plantations, 
&c. by Commiſſion, according to the Courſe of the Admiralty. The 
Acceſſories in Piracy may be 'Tried in like Manner. 


But ſec 4 Georg. 1. chap., 11. infra, See alſo in the ſaid Statute 
concerning the Power of the Judge of the Admiralty in London, 
cc. To Reward Wounded Officers and Scamen, Gc. in Defence of 
a Ship againſt Pirates. 


By the 6 Georg. 1. chap. 19. Perſons in Actual Service and Pay 
in any of the Ships or Veſſels of War committing any of the Crimes 
mentioned in the 13 Car. 2. chap. 9. upon the Shore in Foreign 
Pants, may be Tried and puniſhed for the ſame, as if the O ene 
Had been committed upon the main Sea, or on board of any Ships or 
W 


[See 8 Geo, 1. chap. 24. for the more effectual Suppreſſing of 


Piracy. : 


of the Court X. The Court by Commiſſion, according to the Statute of 28 H. 8. 
fon accord. Chap. 15. Muſt be Holden before the Admiral or His Lieutenant or 
ing to the Deputy, and Three or Four Perſons more, as ſhall be Nominated 
25H, 8.4.15. by the Lord. Chancellor. And the ſaid Commiſſioners, or Three of 
- them, hac Power to tnquire of All Treafons and other Capital 
Crimes and Offenſes committed at Sea, and by a Jury of Twelve 
Men, as ſhall be Limited by the Commiſſion. Aud every Indiftment 
fo found fhall be Good. And ſuch Order, Proceſs, Fudgment and 
Execution ſhall be had thereupon as againft ſach Offenders at Land. 
1 the Trial of ſuch Offenſes (if They be Denied): ſhalk be had by 
Twelve Men of the LINN limited in the ſaid Commiſſion, &c. 

[See for the Ex poſitiot of this Act, 3 Inſt. 112, 113, 114] 


The Proceſs: and Proctedings here are to be in the Name of the 
e1Inſt, 261.b, The Act of the 35 H. 8. chap. 2. or 5 Ed. 6. chap. II. concern- 
Ant r ing the. Trial of Foreign Freaſons, or of Treaſon committed out 
147. of the Realm, do not take away the Statute of the 28 H. 8. chap. 
15. for Trial of Treaſons, c. done upon the Sea, tho' they are 
done out of the Realm. Beſides by the 1.1 G 12 M z. chap. 7. 

This Statute of the 28 H g. is Declared to be! ſtith in Force. 
By the 1 Ann. chap. 9. Captains and Mariners belonging to Ships 
and Deſtroying the ſame at Sea, ſhall be Tried in ſuch 0 4 

1 a 
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ſhall be Limited by the King's Commiſſon, und according t6 the 
28 H. 8. | | . 
By the 4 Geo. 1. chap. 11. Pirates, Felons and Robbers, by the 
11 & 12 W. 3. chap. 7. may be Tried according to the 28 H. 8. 
chap. 15. [Sce 8 (eo: 1. chap. 24. | 


[See the 33 H. 8. chap. 12. 11 & 12 V. z. chap. 12. For the 
Trial of the Governors of Plantations, Gr. 10 Arn: chap. 10. For 
the Trial of Officers and Soldiers, that either upon Land out of 
Great Britain, or at Sea, hold Correſpondence with a Rebel or 


Enemy, & c.] 


XI. u The Court of ſizes (from 4/jdeo, To fit together) is a Ot the Cont: 
Court wherein the 7 welve Judges, (viz.) The Juſtices and Barotis of . 
of the King's Courts at Mefimiuſter, ate empowerd by Commif. 4 luft. 145. 
ſion to Try all Cauſes Civil and Criminal in every County of | 
England, except Middleſex, where the King's Courts of Records 
do ſit, and except where His Courts for His County Palatines are 
held: The Progreſs into the ſeveral Counties is call'd the Cirtnir; 

Theſe Circuits are Si, To each of which Two Judges are ap- 
pointed. But as for Male, There are but Two Circuits, North 
and South Wales. For each of which, 


By the 18 Eliz. chap. 8. The King may Appoi ut Two Perſons 
learned in the Laws to be Judges in each of the Welch Circuits, 
which had but One Juſtice before, and may Grant Commiſſions bf 
Aſſoviation, &c. [See the 34 & 35 H. 8. chap. 26.] n . 


The Judges are to be attended by the Sheriff of each County, 
and His Under Officers, 6c. If He is abſent, or negligent in His 
Duty, the Judges may Fine Him. | i Mol. 5's 
The Judges of Afſze came into tho Place of the antient * + * Inſt. 295; 

fices in Eyre (Fufticiaris Tinerantes) about the Time of Rich. 2. . & * 
who tried Titles of Lands or Goods, and all Treaſons, Felonies, 4 +874 
Gc. going round the Kingdom once in ſeven Years. g 
The Judges of Citcuits fit by Virtue of Y Fioe ſeveral Com- 15,1, 75. 
miſſtons. | BY + 7 Bacon's 

A Commiſſion is a Delegation by Virtue of the Common Law Pens 17.18, 
or of an Act of Parliament, whertby Juriſdiction, Power and Au. 4 lad. Pz, 
thority is conferr'd on Others. All Commiſſions of New Invention 164. 
are againſt Law, untit they have Allowance by Act of Parliament. 

1. By a Commiſſion of Oyor and Terim ner (to Hear and Deter- =: H $19, 
mine) Directed to Them and many other Gentlemen of the Coun- 55%. „ 
ty. But the Judges are to be of the Cuorum, fo as the Reſt can- 1 715 
not act without Them. [See the 15 Ed. 1. chap. 29. 2 Ed. 3. ch. 2. 164, 155, 
34 Ed. 3. chap. 1.4 By Virtue of this Commiſſion, They have Pow- . 
er to Hear and Determine Treaſons, and all manner of Felonies H. P. C. 161. 
and Miſdemeanors. See the Form of the Commiſſion, Compt. Crompt. 226. 


Fur. 121. 4 Inft. 162, 163. and ſee 2 Inſt. 419. | . 


This &*. Book 2. 
| Chap. 5. 
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* SFapientis judicis oft eogitare tantum Abi effe permiſſum quantum comm i fim 
et creditum. 4 Inſt. 163. | 
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This is the largeſt Commiſſion that They have. It may be either 
General or Special. Special, i. e. To try only particular Perſons or 
Oflenſes. 1 r 0 
They cannot proceed but upon Indictments taken before Them- 
ſelves, unleſs they have a Commiſſion of Gaol-Delivery too, or a 
Special Commiſſion. For the Authority of Commiſſioners of Oyer 
and Terminer is, Ad IN UIR END UM, Audiendum et Ter- 
minandum, to Inquire, Hear and Determine. They may, upon an 
Indictment found, proceed the ſame Day againſt the Party indicted. 
[See 1 Ann. chap. 8. | | K Wi 
» 2 Inft. 368. 2. b By a 3 of General Gaok-Delivery, directed only to 
4 Inſt. 168, the Judges Themſelves, and the Clerk of the Aſige aſſociate, They 
HSC 158. have Power to try every Priſoner in the Gaol, committed for any 
7 Rep. 31. Offenſe whatſoever, and the ſame Day He is Indicted ; but none but 
1 73- priſoners in the Gaol: So that one way or other they rid the Gaol 


Hawk.Pleas, of all the Priſoners in it. [See the Form of This Commiſſion of Ge- 


2 Book 2- neral Gaol-Delivery, Crompt. Jur. 125. 4 Inft. 168.) They may 


proceed upon Indictments taken before Juſtices of the Peace, as 
well as upon Indictments taken before Themſelves. [See the 27 
Ed. 1. chap. 3. 4 Ed. 3. chap. 2. and 10. 1 Ed. 6. chap. 7. 1G 2 
Ph. & Ma. chap. 13. And the 2 & 3 Ph. & M. chap. 18. For Cor- 
porations, c. See alſo the 33 H. 8. chap. 24. infra.| 
< 11nft.263.a, 3. By a Commiſſion of Age directed to Themſelves only, and 
a Inſt. 422. the Clerk of the Aſſize, to take Aſſzes; upon which Account They 
lad 158, are called Juſtices of Aſſize. The Office of Theſe Juſtices is to do 
161. Right upon Writs of Novel Difſeiſin (called 4ſjjzes) brought be- 
"4, " Ag fore Them, by ſuch as are omg N Thruſt out of their Lands. 
12 Rep. 32. [See The Commiſhon, Crompt. Fur. 204. 4 Iuſt. 158.) Theſe Writs 
Crompt- Jur. were frequent heretofore ; but now Mens Poſleffions are ſooner Re- 
Hawk. Pleas, Covered by ſealing Leaſes upon the Land; or by bringing Eject- 
Sc. Book. 2. ments, the Defcndant agreeing to confeſs Leaſe, Entry and Ouſter, 
chap. ge. See Of Ejettment, chap. 4. poſt.] 4 Divers Acts of Parliament 
jur. 208, S. have Given Them Great Authority in Criminal and Civil Cauſes. 
761. 1% [See the 4 Inst. 159.] TIED * +l 
EN B 4s; Hereunto belong Commiſſions of 4ſſociation, for Others to be 
186, 15. aſſociate, or to be'join'd to them as Fellow Juſtices ; }/rirs of Ad- 
+++" grittance directed to the Juſtices, to Admit them; The Writ of $5 
non Onnes, for the Reſt to proceed, tho' the Others do not come. 


And this the King may do with Reſpect to Juſtices of Oyer and 


. 


Tierminer, and Gaol-Delivery. - - | 7 
* Crompt. - Errors before Juſtices of Afſize ſhall be redreſs'd in the e King's 
Jur. 297: . Bench, and not in the Common Pleas. 1 

. _- [See the 27 Ed. 1. chap. 3. De Finibus. 2 Ed. 3. chap. 2.] 


= By. the 33 H. 8. chap. 24. None ſhall be Juſtice of Aſſize or 

Gaol-Delivery, in any County where He was Born or Inhabits, 12 

Pain of 1001. This Act does not Extend to Officers in Corpora- 
tions, &c. | See 8 Rich. 2. chap. 2.] BOT 1 


Tlet the contrary has been often done by a Non Olſtautèe in the 
Patent. But now it is Declar'd by the 1 /. G M. Se. 2. chap. 2. 
That the pretended Power of Suſpending Laws, or the Execution 

of Them by Regal Authority only, is illegal. 1 
4 0 4+ By 
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AI. Comiſſion (or rather Writ) of f N Prius directed to the 2198 4:4. 
Judges ang Clerk of Aſſize, who are therefore called Zwftices of foo id“ 
| Ni Proc: Their Autbority is annexed to the Juſtices of Aſſiſe. It 
is called a Commiſſion of Ni Prius from a Judicial Writ of Yi. 
firingas, where the Sherift is commanded to Diſtrain the impane]Fd 

Jury by their Lands, to appear at Weſtminſter before the Juſtices at 

a certain Day in the following Term, to try ſome Cauſe, [or in the 
Country] Si Prius Juſtitiarii Noftri ad Alisa, Capiendas Vene- 

rint, &c. unleſs the Juſtices come before that Day to ſuch a Place 

in ſuch a County, where the Caſe is Friable. [The Entry in the 
Plca-Roll of the Reſpit for Default of Jurors, or Continuance 

to tlie next Term, hath the Clauſe Niſi prins, &c. See Ileft. 2. 

chap. 30. or 13 Ed. 1. chap. 30. and 2 Inf. 420, c.] 

For Civil Cauſes grown to Iſſue (or where Suit is conteſted, and 
the Fact ready to be tried) in the Courts at Weſtminſter, are brought 
down in the Vacation, before the Day of Appearance appointed for 
the Jury above, into the County where the Action was laid, for 
the Eaſe of the Plaintiff, Defendant, Jury, and Witneſſes, to be 
tried there, which is uſually done in Two or Three Days. And 
then upon the Return of the Verdi& given by the Jury to the 
Court above, the Judges there give Judgment for the Party, for 
whom the Verdict is found. Wa r 

[See 27 Ed. 1. chap. 4. 12 Hd. 2. chap. 3 & 4. 14 Ed. 3. Hat. 1. 

chap. 16. 7 Rich. 2. chap. 15. 9 Rich. 2. chap. 7. 14 H. 6. chap. 1. 


By 'the 18 Eliz. chap. 12. The Chief Juſtices or Chief Baron, or 
in their Abſence tio 0 her Juſtices or Barons, as Juſtices of Niſi 
Prius for the County of Middlefex, ha Try Canfes upon Writs of 
Niſi Prius, po: nel %,ꝭñ in the King's Bench, Common Pleas, 
or Exchequer, in the Term-Time, or Four Days after each Term. 
[By 12 Geo. 1. chap, 31. any one Judge, within eight Days.J 
Tho Trials by N Prius are for the Eaſe of the Partics, Iujes 
and Witneſſes, by ſaving them the Charge and Trouble of coming 
up to Weſtminſter ; yet in Matters of Great Weight, or where the 


£ * 


Title is intricate, Phe Judges above, upon Motion and Ioforma- 


tion, will often retain Cauſes to be tried there; and the then Jurics 
and Witneſles in ſuch'Caſcs malt come 85 to the Oe then Jus 
minſter tor the is on of the Cauſe, which is called a Trial at 
Bar. The King hath his Election, to try his Suits at the Bar, or 
in the Copy, 80k ip WORE Court He pleafes. 


5. By Copemi{ſor of the * Peace in every County of thejr Circuit. « 4 ha. 170, 
[Seg tho Porn O :; the Cenmuſion of the Peace, Dalt. c ap. 5 4 Sc. 


All the Juſtiges, of the Peace of that County where the Judges 

have their Ai ae Pon 10 be preſent. And q: the 1 

Default Wuhout Lap ful IMpefliment, the Judges may ſex a Fine 

fn 1LBge of the Geurzaf fr Quarter $4 
7 ; ae 


* be 
ſions of the Peace, infra.) 1 
Note, That there is a Commiſſion of the Peace, Oyer and Ter- 
miner ang Gap Dri ery of Mere gte, Held ſeveral Fines 4 1558 
for the City 0 Log on ang > Qltty of Midaleſex, at Ps 


in tue O% Batt, Where the Lord Mayor is the Ghiet Jy 


bet gry the Fige Commigichs, by Vertyc gf which the ſages: 


in their Circuits execute their Authority. 7 
| hb But 


_ 
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1 4 Inſt. 265. h But if Juſtices ſit by Force of a Commiſſion, and do not Ad- 
' „ ae journ the Commiſſion, it is determin d. Thoſe that fit by Vertue 
of a Commiſhon are not countermanded by any new Commiſſion, 
unleſs the New Commiſſion be ſhewed unto Them, or proclaim'd 
in the County; or unleſs the New Commiſhoners do fit by Force 
of the New Commiſſion. [See the'2 & 3 Ph. & M. chap. 18.] 


By the 9 Ed. 3. chap. 5. The Fuſtices of Aſſize, Gaol-Delivery, 
and of Oyer and 'Ferminer, all ſend their Records and Proceſſes 
to the Exchcquer every Near at Michaelmas, to be kept in the 
Treaſury, &c. D een | 1 

By the 1 Fd. 6. chap. 7. No Proceſs or Suit before any Juſtices 
of Aſſise, Gaol-Delivery, Oyer and 'Terminer, Juſtices of the 
Peace, &c. ſhall be Diſcontinued, by the Making or Publiſhing a 
New Commiſſion, or Aſſociation, or by Altering the Names of any 
of the Juſtices or Commiſſioners ; but the New Fuſtices or Commiſ- 

ſioners mu) proceed, as if the Old ones had remained. [Sce this 
Statute concerning the Continuation of Suits more at large, and 
the 11 Hl. 6. chop. 6.] () 8 EXE f 5 55 


By the 1 Ann. chap. S. No Commiſſion of Aſſize, Oyer and Ter- 
miner, General Gaol-Delivery, or Aſſociation, Writ of Admittance, 
or Si non Omnes; or Aluſtance, or Commiſſion f the Peace, ſhall 
be determined by the Death of the King, but ſhall Continue Six 
Months, unleſs Superſeded, &c. [See the 7 & 8 V. z. chap. 27. 


; " [See the 14 II. 6. chap. 3. For holding the Aſſizes at Carliſle for 
the County, of Cumberland. 1 Georg. 1. chap. 37. For holding the 
Aſſizes for the County of Cornwall, &c.] _ „ 


22 XII. The General or i Quarter- Se ſſions of the Peace is a Court of 
ter. Soſfions. Record, held every Quarter of the Year, in every County, before 
Lamb. Two or More Juſtices (1. Quorum) for the Execution of their Au- 
3 7 20, thority, given Them by a Commiſſion of the Peace, and ſeveral 
P19" Acts of Parliament. In ſome of the larger Counties the Juſtices 


divide the Shires into Three or Four Parts, and keep Four ſeveral 
Seſſions in each Part, e OD | 
FW 5 DEED. <4 LOTS 0 3 


2 the 2 H. 5. Stat. 1. chap. 4. The Ouarter- Se ſſions is appointed 

to be kept Four Times in the Tear, (viz.) In the Firſt Week after Mi- 
chaelmas- Day, In the Firft Week after Epiphany, In the Firſt 
Week after the Cloſe of Eaſter, In the Week after the Tranſlation 

' of Thomas a Becket (being the 7th of July) and Oftner if Need be. 


But Cuſtom, conttary to the Rules of Law, prevails againſt 
this Statute in ſome Counties, and the Quarter-Seſſions are kept at 
By the 14 H. 6. chap. 4. The Juſtices of Middleſex are not ob- 
'liged to keep their Seſſions above Twice in the Tar. 

By 'the 32 H. 8. chap. 43. Juſtices of the Counties Palatine of 
Cheſter and Lancaſter are to keep Seſſions only at Michaelmas and 
_ Eaſter. rer PEERS . 22 ö 
e 1 The 
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The Seſſions may laſt two or three Days, yet the Record ought 
to mention, that the Seſſions was Holden at k One certain Day, * 4 Rep. 4 
(viz) the firſt Day thereof. 

The Place for keeping the Quarter-Seſſidns in the County is 
uſually in one of the principal Towns in the County, according to 
the Diſcretion of the Tuſtices. This being agreed on, The Seſſions 
ought to be Warned by Warrant of two or more Juſtices ( 1. Corum) 
directed to the Sheriff, thereby Commanding him to Summon a 
Seſſions of the Peace, to Return a Grand Jury before them or their 
Fellow-Juſtices, at a certain Day and Place, and to Give Notice to 
all Stewards, Conſtables, and Bailiffs of Liberties to attend. ! And! Lamb. 
ſuch a Precept by any two ſuch Juſtices cannot be ſuperſeded by —_ * 


any of their Fellows, but only by Writ out of Chancery. Crompt. 


122. b. 


By the 5 Ed. 6. (not Printed) The Seſſions for Angleſey is to 
be kept at Beaumaris. But, | 

By the 1 Georg. 1. chap. 26. The Juſtices may adjourn to other 
Places, for taking the Qaths to the King. 


Let us Conſider the Perſous, that Attend this Court, and its 
Juriſdiction. 

1. There muſt Attend at this Court, 

The mn Cnftos Rotulorum, or His Deputy; He hath the kceping u Iuſt. 674. 
of All Bargains and Sales by Deed Indented and Inroll'd, and of 8 
the Records of the Seſſions, and of the Commiſſion of the Peace. : 
[See the 37 H. 8. chap. 1. 3 & 4 Ed. 6. chap. 1.] | 

n The Juſtices of the Peace; who are to certify their Recog- 7 eh. 
nizances, [See the 3 H. 7. chap. 1. 5 & 6 Ed. 6. chap. 25.] and 54. “ 
Examinations taken By Them, and to Hear Cauſes, Gc. [L)See Cont Lamb. 
12 Rich. 2. chap. 10. 2 H. 5. chap. 4.] If any one does not Attend, Book 4 ch.. 
or docs Misbehave himſelf, the Court, as a Court, upon Indict- 
ment may Fine and Impriſon Him. | 

The Clerk of the Peace; to Read the Indictments, to Enter the 
Acts of the Court, and to Draw up Proceſs, He is Deputy to the 
Cuſtos Rotulorum. | 


By the 1 W. & M. Seſſ. 1. chap. 21. The Clerk of the Peace is 

to be appointed by the Cuſtos Rotulorum without Fee or Reward, 

on Pain of Forfeiting Double Value of the Sum Given, and of 
| being Diſabled to enjoy Their Places. He may enjoy his Office 

Quam diu ſe bene Geſſerit. But for Miſdemeaning Himſelf, the 

Fuſtices in Seſſions may Diſcharge Him. And then the Cuſtos Ro- 

tulorum iq to chooſe Another Reſident in the Connty, or on Default 
the Fuſtices in Seſſions to Appoint One. | See the 27 H. 8. chap. 16. 

10 C11 V. z. chap. 23. 3 Georg. 1. chap. 18.] 


The Sherif, or His Deputy; To Return Juries, To Receive 
the Fines ſet by the Court on Delinquents, &'c. 

Coroners allo muſt Attend, becauſe they are Parties to Exigents, 
and in ſome Caſes have Power to Commit; So the Gaoler with His 
Priſoners. [See the 3 H. 7. chap. 3.] The Governor of the Houſe of 
Correction, to Give a Calendar of ſuch Rogues and Diſorderly Per- 
ſons, as have been committed, and to Receive Thoſe that are com- 
mitted by the Court. See the 7 Fac. 1. chap. 4.] The Bailiff of 
Hundreds and Libertics, to Return the Seſſions Proceſs ; The Con- 


QA | ſtables 
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ftables of Hundreds, &c. to make a Return of their Warrants, to 
bring their own Preſentments, of what is amiſs in the County, 
and Thoſe Preſentments which they receive from their Petty Con- 
ſtables; Treaſurers of the County-Stock ; All Perſons that arc 
Bound by Recognizance to appear and anſwer for Themſelves, or 
to Give Evidence or Proſecute; All Juror (of the Grand or Petty 
Jury) Return'd by the Sheriff, on Pain of Loſs of Iſſues or Profits 
of 'Their Lands. | 

2 Freedom from Arreſts upon mean Proceſs, is to be allowed to 
all that attend upon a Court of Record. So that if ſuch a one is 
arreſted upon Mean Proceſs, This Court may Diſcharge Him. 

2. The Juriſdiction of the Juſtices in Seſſions conſiſts in Hearing 


and Determining Felonics, Treſpaſſes againſt the Publick Peace, 


Cc. mention'd in their Commiſſion, or given by Statutes. Upon 
Conviction in 'Treſpaſs, This Court may Fine, &'c. But though 
they Have Power to Hear and Determine Felonies, They uſually 
Try only Petty Larcenies; other Felonics being of Courſe 'Tricd 
at the Aſſizes. 

But there are many Offenſes, which by Particular Statutes ought 
to be proſecuted in this Court; as concerning Alchouſe-keepers, 
and ſelling Ale to an Unlicenced Alehouſe-keeper, Baſtard-Children, 
Badgers of Grain, Buttcr and Cheeſe, Bakers, concerning Bridges, 
Cottages, Forcſtalling, Regrating and Ingroſſing, Game, Highways, 
Maſters and Apprentices, Malſters, Settlements and Appeals con- 
cerning the Poor, Popiſh Recuſants, Railing Money for Paſſing Va- 
grants, Wages, Weights and Meaſures. | Sce the Offenſes and Sta- 


tate collected by Lambard, chap. 19. and Nelſon, Tit. Seſſions.] 


Some Things are particularly enjoind to be done in Zafter and 


: Michaelmas Seſſions, and cannot be done in any other. In Eafter 


3 Cro. 438, 


448. 
Dalt. ch. 185. 


P · 51 5 51 To 
Contra 2 Inſt. 
568. 


4 Inſt. 164. 


11 Vent. 57, 


Seſſions, Relief for Maimed Soldiers is to be rais'd by an Aſſeſſ- 
ment, The Wages of Labourers Taxed, Treaſurers for the County- 
Stock are to be appointed, and the Prices of the Carriage of Goods 
are to be Settled. In Michaelmas Seſſions, The Juſtices, who are to 
controul the Eſtreats of Sheriffs, muſt be choſen by the Cxſtos Rotu- 
lorum, or by the Eldeſt of the Quorum; or the Prices of Victuals 
may be then Aſſeſſed or at Eafter. See Lambard, Nelſou, ut [1 
pra. And 85 the Form of holding the Se nt, Court, Dalton 185, 
186, 187, Cc. | RON 
P due oapht not to be Indicted and Tricd the ſame Seſſions. 

* Beſides Trials upon Traverſe, i. e. where the Party takes Iſſue, or 
denies the Chief Matters of the Indictment, or the Point of the In- 
dictment, The Juſtices make Orders upon Hearing of Complaints 
Sc. which it Difobey'd, they may bind the Delinquent to appear 
and anſwer the Contempt, or immediately commit him to Priſon, 
till Obedience to the Order is performed. But an Order of the 
Quarter-Seflions may be Removed by a Writ of Certiorari into the 
King's: Bench, and be quaſhed: for Inſufficiencies appearing upon 
the Order; or it may be ſent back again by Procedendo. Strictneſs 
of Words are not required in an 4 07der of Seſſions, as in an Indict- 
ment. [See the Statute 5 Geo. 2. chap. 19. which obliges Juſticcs 
at the Quarter-Seſhons, to determine Appeals according to the 
Merits; and Perſons. ſuing Writs of Certiorari, to give Security, to 
proſecute with Effect, ] lah 
{See Certiorari in the Catafogue of Mit, chap. 4. poſica.] 


2 In 


2— 
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In this Court ſeveral Statutes are to be Proclaim'd by Expreſs 
Command in the ſaid Statutes. | 

In ſome Counties the Seſſions are uſually adjourn'd, for Diſ- © Dalt. eh. 
patch of Buſineſs, to a private Chamber; where Four Juſtices maxe p. 518. 
Orders concerning Matters of Importance, to promote ſome private 
Deſign, Gc. Ogære, If ſuch Orders are Good. 

There is ſometimes kept a Special or Petty Seſſions by ſome 
Juſtices at an Inn, &c. for the more ſpeedy Diſpatch of Bulineſs in 
the Neighbourhood; as for Licencing Alehouſes, Taking the Ac- 
counts of the Overſeers of the Poor, and Surveyors of the High- 
ways, and to get Information of the State of the Highways, and 
for Examining the Regiſter-Books of Rectors, and Vitars, as to 
Affdavits for Burying in Woollen, Ge. | 

Several Corporations have their Quarter-Sefſions within their own 
Limits. [See Of Juſtices of the Peace, Book 1. chap. 7.] 


XIII. The Sheriff's * Tarn (from Jour, a Circuit) is a Court Of the She- 

of Record, held in the uſual Place before the Sheriff Twice every 8 
Year, (is.) within a Month after Eaſter, and within a Month after 4 ing. 282. 
Michaelmas, for Criminal Cauſes. Otherwiſe, if Held at any other 
Time, the Preſentments there are void. [See Magna Charta, chap. 
35. and the 31 Ed. zi chap. 15.] It is the King's Leet throughout 
the County, tho' it is held in every particular Hundred, [See the 
Statute of Marlebridge, chap. 10.] and the Sheriff is Judge of it, 
as of a Court incident to His Office. The Stile of this Court is 
Curia viſus Franct plegit Domini Regis tent. apud A. Coram Vice- 
comit. in Turno ſuo Primo die, (5c. 

All * Eccleſiaſtical Cauſes were antiently Determin'd in the 2 Inft. 38. 
Turn; and the Biſhop, with the Sheriff, did go in Circuit Twice 4 Inſt. 259, 
every Year, thro' every Hundred in the County. wA 

Thoſe Things are inquirable here, as are inquirable in a Leet. 

For the Court-Leets were taken out of the Turn. [See Magna 
Charta, chap. 17. and 2 Inft. 32. 28 Ed. 3. chap. 9. 1 Ed. 4. ch. 2. 
and of the Conurt-Leet, infra.) | 

u An Qfender here ſhall be Amerced, and there ſhall be a Diftreſ5 s Rep. 38, 
or Action of Debt for that Amerciament. But the Sheriff may 3% 
impoſe a Fine on any. that are guilty of an Offenſe in the Face of 
the Court; and on Officers neglecting Duty, &c. And here alſo He 
may Diſtrain, or bring an Action of Debt. ¶ See Hatoꝶius's Pleas 
of the Crown, Book 2. chap. 10. 


XIV. The * Connty-Court (Curia Comitatus) is Held from Month ofthe Coun- 
to Month by the Sheriff, or His Under-Sheriff, upon a Certain Day ; *y-Court. 
the Month being computed by twenty-eight Days, and not accord- , 1,g. * 
ing to = Kalendar. [See Magna Charta, chap. 35. and 2 Fd. 6. 
chap. 25. 

1 may be kept at any Place within the County by the Sheriff, 
unleſs He is Reſtrained by Statute. [7 & 8 V. 3. ch. 25.] 

This Court is no Court of Y Record, but only a Court-Baron. 2 Inſt. 223. 
The Freeholders or Suitors of this Court are the Judges, not the 4 g 266. 
Sheriff. The Firſt Proceſs is a Diſtringas, or Diſtreſs, till the De?⸗- 


fendant docs appear; but no Capias can iſſue from this Court. 


Qqq 2 — This 


— 
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z 2 Int. 312. 2 "This Court is for Civil Cauſes, and doth hold Pleas betwixt 
8 Party and Party, where the Debt or Damage is under 40 5. But it 
2 Roll. Abr. ought not to ſuffer the Plaintiff (as is too often practieed) to divide 
Ss Abe his Debt into ſeveral Plaints under 40. to empower this Court to 
36. hold Plea of it. For in this Caſe the Defendant may have a Pro- 
hibition. It hath not Cognizance of Treſpaſs Vi et Jrmis, becauſe 
a Fine is thereby due to the King, which it cannot impoſe. But by 
Virtue of a Writ of Juſticies the Court may hold Plea of Treſpafs 
Ti et Armis, and of any Sum, or of all Actions Perſonal above 405. 
For this Writ is in the Nature of a Commiſſion to the Sheriff, and 
is Ficontiel, (i. e.) belongs to the Sheriff, is triable in the County- 
Court, and is not Returnable. In a Replevin, The Sum may be 
above 40. Yet if Freehold is pleaded by the Defendant, This 
Court can proceed no further ; For Frechold ſhall never be tried 
without Writ, therefore the Cauſe muſt be removed; as when a 
Defcndant avoweth for Damagze-feaſant, and the Plaintiff juſtifieth 
by Reaſon of Common of Paſture, 
4 Inſt. 266. © A Coroner is to be choſen here in full and open County by the 
Frecholders of the County, by Force of the King's Writ; and is to 
be preſent in this Court, to pronounce Judgment of Outlawry upon 
the Exigent, after Oninto FExattus, at the Fifth Court, if the De- 
fendant does not appear. [Sce Of the Coroner, Book 1. chap. 7. 
and Of Outlawry, chap. 4 & 5. poſt.) 4 
v2 Inſt. 559, b Knights of the Shire for the Parliament, and Perderors of 
the Foreſt, are here likewiſe to be choſen. [See of the Parliament, 
ante, and the Statute 6 Geb. 2. chap. 23. and of the Court of the 


Foreſt, poſt. 


By the 11 H. 7. chap. 15. Sheriffs Proceedings in Connty-Conrts 
are Examinable by Fuſtices of the Peace, &c. 


Of the Hun- XV. © The Hundred-Court is held before a Steward, but the 
oy Lows . Suitors are the Judges. It is Derived out of the County-Court for 
4 Inſt. 263. the Eaſe of the Subject, and conſequently is no Court of Record, 
6 Rep. 12. Having like ' Juriſdiction. It may be Held Every Three Weeks. 

Theſe Courts are Franchiſes, and the Sheriff hath nothing to do 


with Them. [See of Hundreds in the Introduction. 


of the XVI. 4 The Leet or View of Frank-Pledse (from Free-Pledge, 


72 w 75 : Surety for Freemen) is a Court of Record, Held before the Steward 


72, 73, 99, Of the Lect, that the King may be certified, by the View of the 
4 Int .c, Steward, of the Manners of the People within that Precin&, for the 
253, 265. Preſervation of the King's Peace, and the Puniſhment of ſeveral Of- 
2 Cro. 584. fenſes againft the Publick. For this Reaſon every one muſt be with- 
- mom in ſome Leet. None can be of two Lects, unleſs perhaps one hath 
289,290, 293. not a Genera! Juriſdiction. For then the Inhabitants within ſuch a 
private Leet muſt attend the Sheriff's Turn for all other Matters, 

that are not within the Cognizance of the private Leet. If One's 

Houſe ſtands in two Leets, He is ſaid to be Commorant in that 

where His Bed ſtands. The Precinct of the Frank-Pledge is call'd 

Decenna ; becauſe it commonly conſiſted of Ten Houſes. The Pco- 

ple did heretofore undergo great Trouble in Travelling to the She— 

riffs Turn, therefore Leets or Views of Frank-Pledge were granted 


4 to 
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to Lords of Hundreds and Manors and leſſer Franchiſes, and to 
Mayors of Cities, &c. out of the Sheriff's Turn. [Sce the 12 74. 4. 
chap. 8.] Upon this Account, there is a Duty in many Leets De 
Certo Letæ, towards the Charge of obtaining the Grant of the Leet. 


Yet theſe Courts are ſtill the King's Courts, tho' the Profit goes to 
a Common Perſon, or to a Subject. | 


© Leets may be Held by Charter or Preſcription. By Charter, on « 11nf.1 1 5.a, 


the ſame Days contained in the Charter. By Preſcription, on Cer- 
tain or Uncertain Days, according to Uſage. For it is ſaid, that 
the Statute of Magna Charta (which provides that no Leet ſhall be 
holden but twice in the Year) was in Affirmance of the Common 
Law, and therefore that one might preſcribe againſt it, or that that 
Statute and the 31 Ed. 3. ch. 15. Extend only to the Sheriff's Turn, 
and to thoſe Leets only, that were Granted out of the Turn; not to 
Thoſe that were before the Statutes. But They muſt be kept in a 
Certain and Determinate Place within the Precinct. A Man may 


preſcribe for a Leet, to enquire of one or two Articles only, as 
before Hinted. NNE: 


1 Cro. 125, 


The Steward is the f Judge, as the Sheriff is in the Turn. Alles Rep. 1: 


Freeholders within the Precinct are Obliged to come to it, and All 
other People above the Age of Twelve Years, and under Sixty, ex- 
cept Peers, Clergymen, Women and Tenants in antient Demeſne. 
[Sce the Stat. of Marlebridge 52 H. 3. chap. 10. and 2 Inf. 1 20, 
Oc.) The Fury ought to conſiſt of Twelve Frecholders at leaſt, to 
inquire and Preſent all Things preſentable. If there are not Twelve 
Freeholders Reſiants to be {worn on the Jury, or any Suitors, The 
Steward may cauſe Strangers, that come within the View or Pre- 
einct, to be of the Inqueſt or Jury. No one is bound to attend on 
the Account of His Lands lying within the Precinct, but only in 
reſpect of His perſonal Reſidency. | 

The Steward hath Power and Authority in this Court. 1. To 
Ele& Officers, as Conſtables; Tithingmen, Haywards, Ale-Taſters, 
Sc. To puniſh Offenders by the Common Law ; not by Statute; 
unteſs the Statute gives Authority, [See the 18 Ed. 2.] but in no 
Caſe with Death. Petty Treaſons, Felonies, Treſpaſſes Vi et Armis 


8 Rep. 38. 
2 Inſt, 120, 


are cnquirable here by the Jury, and may be preſented in this 1 8 


Court; but are not puniſhable here. They are to be certified by the 
Steward to the Juſtiees of the Peaee at the next Quarter-Seſſions; 
Other Offenſes may be enquired of, preſented and puniſhed; Some . . 
by Common Law and ſome by Statutes. [See 4 Inſt. 265.) * 


This Court hath Cognizance, by Common Lato, or by Statute, of, 


Tipling in Alc-houſes, Miſdemeanors of Ale-Conners ; Affrays, Aſ- 
ſaults whereby Bloodſhed enſueth; Common Barretors, Bawdy- 
Houſes, Miſdemeanors of Conſtables for neglecting to keep Watch and 
Ward, and to execute their Office upon Vagabonds and fturdy Beg- 
gars; Defect in Bridges, Cauſeways and Highways; Deſtroyers of 
Antient Bounds to Diſtinguiſh Pariſhes, Tithings, Commons, Ge. 
Miſdemeanors of Bakers, that do not obſerve the Aſſiſe of Bread; 
Brewers, that do not obſerve the Aſſiſe of Ale and Beer; Offenſes of 
Butchers, Curriers, Cottages and Inmates, Deciners or Suitors Reſi— 


ants not appearing at the Leet; Eſtrays, Waifs, 'Freaſure-Trove, and 


Goods wreck'd belonging to the King, not to a Subject; Offenſes of 
Eaves-droppers, Of Thoſe that negle& to hold a Fair or Market, 


Foreſtallers, 
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Foreſtallers, Regrators and Ingroſſers, Unqualified Perſons keeping 
Guns, Dogs, Gc. and deſtroying the Game; Unlawful Games, 
Common Hedge-Breakers, Thoſe that negle&t to make Hue and 
Cry after Robberies and Felonies committed, Miſdemeanors of 
Higlers, Innholders, of Thoſe that give Lands in Mortmain with- 
out Licence, Millers, Night-walkers; Common Nuſances; The 
want of Stocks, Pillory and Common Pounds; Pound Breaches, 
Reſcous, Scolds, Miſdemcanors of Shoemakers, Searchers and 
Sealers of Leather; Thoſe that put Stone-horſes of Two Years 
Old into a Common, Offenſes in Victuallers, LSee 4 Inf. 262, 
263, = Falſe Weights and Meaſures, &c. [Sce 1 Dan. Abr. 
290, 291. | 
s Dyer 13, More, 8 That a Preſentment in a Court-Leet, or Sheriff's Turn, 
Wk 386 after the Day of Preſentment, ſubjects the Party forthwith to a 
Kitchin 86, Fine or Amercement, and is not Traverſable, unleſs it toucheth 
91, 15 the Party's Frechold; as that one ought to cleanſe the Highway, 
HP. C115 Gc. by Reaſon of His Tenure. Here the Courſe is to Remove 
ſuch Preſentment into the King's Bench by Certiorari, where the 
Party may Traverſe it. Neither the Turn or Leet have Power 
to 'Try any manner of Traverſe. [Sce Magna Charta, chap. 17. 
and 2 1nft. 132. 1 Ed. 4. chap. 2.] | 
The Freeholders in a Leet may make By-Laws, relating to the 
Publick Good, for Matters within the Leet; and they ſhall bind 
every one, if They are for the Publick Good, or for the Common- 
wealth. Otherwile, if They are for a Private Intereſt, They bind 
Thoſe only that agree to Them, and muſt be in Purſuance of a 
Cuſtom to make ſuch By-Laws. 
The Method of Puniſhment is by Fine and Amerciament, which 
are incident to Court-Leets, 


b Coke's n A Fine here lignifies a pecuniary Puniſhment, aſſeſſed by the 
— Sag Steward for an Offenſe or Contempt committed in Court, or by 
6 26. Publick Officers out of Court in Adminiſtration of their Oſfices. 


8 Rep. 38, A Fine is always to be aſſeſſed by the Steward, and is not to be 
77 Rep. az, affecrcd ; tho ſometimes it is call'd an Amerciament. For a Fine 
45. the Lord may have an Action of Debt, or Diſtrain of common 
1 Shs Right. This is the only Court that can Fine and not Impriſon. 
2 Danv. 292. 1 An Amerciament (Miſericordia, for it ought to be aſſeſſed erci- 
i $ Rep. 39, fully) is a pecuniary Puniſhment, aſſeſſed by the Homage or Jury, 
P42: .6.þ, for Offenſes committed out of Court by private Perſons, to be miti- 
12. 4. gated by 4fﬀeerors (from Afenrer, To Tax) affirming the Reaſon- 
_ ableneſs thereof upon their Oaths, where no expreſs Penalty is 
6.26 _ preſcribed by Statute. An Amerciament is always to be aſſeſſed by 
E $Rep.41, the Homage. And if an Amerciament is agreed on, k The Lord 
. may have an Action of Debt for it, or Diſtrain for it of common 
Compl. Cop. Right, and impound the Diſtreſs, or ſell it at his Pleaſure, LOA. 
$3” abr, But he cannot impriſon for it. A Man cannot be Amerced in a 
541. Leet for ſurcharging the 1 Common, or for digging in the Com- 


2 Roll. Abr. mon ; becauſe this concerns the Private, not the Publick Intereſt, 


83. and belongs rather to the Court-Baron, to enquire of it. | 
TY: * m Every one that hath a Lect or Market ought to have a Pillory, 


3 Tn. 219. Tumbrel, Gc. to puniſh Offenders. [See the 51 H. 3. For want 
9 Rep. 59. thereof, as well as for other Neglects, the Lord may be Fined, or 
Kiten. 13. His Liberty ſeiſed. Stocks are to be provided at the Charge of 
4 | | | the 
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the Town, For Originally 'They were not to puniſh, but to keep 
Men in hold, [Sce 1 Danv. Abr. 289. 

Note, That the Greateſt Part of the Buſineſs of the Tarn and 
Leet hath declined for ſeveral Years, and is Devolved on the 
Ouyarter- Seſſions. 

See Hawkins's Pleas of the Crotzn, Book 2. chap. 10 © 114] 


XVII. u The Court-Barom is a Court which Every Lord of the OftheCourt- 
Manor (antiently calld a Baron) hath within the Precinct of that 8 0 
Manor. It is no Court of Record, and therefore County-Courts, a. & b. 1 
Hundred-Courts, &c. are not of Record; becauſe they arc but 2 I". 5 
Court-Barons. A Court-Baron is an Inſeparable Incident to a Real 1 wy 
Manor, not to a Nominal Manor, where the Real Manor has been 6 Rep. 11, 
once Deſtroyed, by Granting away the Demeſnes, or Services. It 3% 5% 65 
muſt be held by Preſcription, for it cannot be created at this Day. Cole“ 

A Court-Leet is not Incident to a Manor; but he that Hath a Ma- Compl. Cop. 
nor may alſo Have a Court-Leet, to be Held within his Manor by 22 
Preſcription or Grant from the King. And that which of a Publick 

Nature is tran ſacted in a Court-Leet, when It is held with a Court- 

Baron, ſhall be applied to the Court-Leet; as Private Matters ſhall 

be applied to the Court-Baron, [Sec of Aſtates by Copy of Court- 

Roll, Book 2. chap. 1. 

A Court-Baron muſt be holden on ſome Part of the Manor. For 
if it is holden out of the Manor, it is void; unleſs there is a Cu- 
tom to hold Courts at one Manor for all, where the Lord hath 
ſeveral Manors. 

This Court is of ® Tuo Natures. 1. By Common Lato, which is the 4 Rep 26. 
Barons or Freeholders Court, or the Court-Baron that is incident to“ Rep. in, 
Every Maner, of which the Frecholders, being Suitors (Men, not Wo— * 58. a. 
men) are the Judges, and the Steward only Regiſter. It cannot be a 2 Ill. 11y. 
Court- Baron without Two Suitors at leaſt. This Court may be kept 
from Three Wecks to Three Weeks. 2. By Cuſtom, which is call'd 
the Cuſtomary Court, tho' it is kept but very ſeldom. This dath 
concern Cuſtomary Tenants and the Copy holders, whereof the Lord 
or his Steward is Judge. The Court-Baron may be of this double 
Nature, and the Rolls contain Matter that concerns both, or One 
may be without the Other, But as there can be ro Court-Baron at 
Common Law without Freeholders, ſo there cannot be a Cuſto- 
mary Court without Copyholders, or Cuſtomary Tenants. And then, 
tho' It is not a Manor in Law without Frecholders, Yet it is ſuch a 
Manor, that the Lord may keep Courts, (5c. for Copyholders. 

This Cuſtomary Court cannot be held out of the Manor. 

P Ihe Franchiſes of Iugfangthofe and Onttargthefe to be Heard * Inſt. 37. 
and Dctermined within Court-Barons, are Antiquated or Gone. 

Fang in the Saxon Tongue ſignifies to take or catch, and Thefe a 

Robber. 4 So that the Words ſignify a Privilege or Liberty, Grant- 4 Bra8. Lib. 
ed unto Lords of certain Manors, to Judge any Thief taken within 3; as > 
their Fee; whether one of their own Men Living Iz the Manor, or 1 
One Living Ot of the Manor, that is Taken there. 

The Perſons concerned in this Court are the Lord, The Steward, 
the Lord's Tenants and the Bailif. 

The Lord is Chief in Place of Authority. * His Acts are Good * 4 Rep. :4. 
tho an Infant, No Com pos Mentis, Outlaw'd in a Perſonal Action, Rer. 49, 
Excommunicate, Gc. And tho' but Tenant for Years, At Will, Sta- 1 kon. 58. T 

tute 
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tute-Merchant, &c. He is Dominus pro Tempore, and a Lawful 
Lord of the Manor for the 'Time being, not only to make Admit- 
tances upon Surrenders and Deſcents, but to Grant Voluntary Copies 
of ancient Copyhold Lands, which come into his Hands. Even the 
Voluntary Grants by Copy; made by ſuch Particular Lords, ſhall 
bind him that hath the Freehold or Inheritance; becauſe all theſe 
are lawful Lords for the Time Being. But Diſſeiſors, Abators, 
Intruders, and others that have Defeazable Eſtates, ſhall not bind 
others by their Voluntary Grants. A Tenant at Sufferance ſhall 
not bind them, becauſe he is in by Wrong; tho' Admittances made 
upon Surrenders or Deſcents, by Diſſeiſors and others in Poſſeſſion 
that have Defcazable Titles, ſhall ſtand Good, againſt them that 
have Right; bccauſe it was a lawful Act, and they were Compel- 
1 Inſt, 58.b. Jable to do it. Nay f if the Lord of a Manor for the Time being 
1 abr. is Leſſee for Life or Years, Guardian or Tenant at Will of a Manor, 
499. and does take a Surrender at Will into his Hands, and before Ad- 
mittance his Eſtate is Determined, yet the Lord that cometh in 
above, ſhall be compelled to make Admittance according to the 
Surrender; For there was Legitimus Dominus pro Tempore. 
What Cuſtom doth Confirm to a Copyholder, 'The Law will al- 
low him; Yet Thoſe Acts that are not ſtrengthen'd by Cuſtom, 
have no longer Continuance, than the Lord's Eſtate continueth. 
And therefore if a Lord for Life of a Manor Granteth a Licence 
to a Copyholder to Alien, and Dieth, 'The Licence is Deſtroy'd, 
and the Power of Alienation ceaſeth. 3 
t Coke's t The Lord's Authority doth conſiſt chiefly, 1. In Puniſhing Offen- 
Compl. Cop. ſes and Miſdemeanors committed within His Precincts; as for Non- 
Performance of Cuſtoms, Breach of By-Laws, c. 2. In Deciding 
Controverſies about the Title of Copyhold Lands lying within his 
Bounds ; where He may Redreſs Matters as a Chancellor in Equity. 


Theſe Authorities concern the Court-Baron, properly ſo call'd. 3. In 
Admitting Copyholders upon voluntary Grants, Surrenders or De- 
ſcents, which may be done by Him u out of the Manor, in what 


. v Ibid, 

if 4 Rep. 26, Place the Lord pleaſeth. 4. In Giving Licence to Copyholders, to 

i 1 inf. 59. a, Alien by Dced, or to Demiſe for Years, Cc. 

| x Coke's The * Steward (from the Stede a Place, and J/ard a Governor) is 

[ "pg Cop. he that in the Lord's Abſence ſitteth as Judge in Caſes of Copyhold 
9 3 48. in the Court (but only a Regiſter in the Freeholders Court) to enter 


i Ventr. 153. P{aints, Pleas, Surrenders, Admittances, Fealties, and to Prove Te— 


27, 30. 


ſtaments, and to Commit Adminiſtrations of Perſons dying within 


| » Coke's the Manor, (5c. Y In the Lord's Abſence he may alſo puniſh Offen- 
| Comp. Cop. ſos, Determine Controverſies, Redreſs Injuries, &c. He acts ſome 
x 4 How. zo. Times in the Lord's Name. Stewards for the moſt Part have Patents 
{| 1 Inſt. 61.a. for their Offices; yet They may be retained by Parol, or Word of 
0 ich. 165, Mouth, and They ſhall continue ſo until Countermanded. But in 
| 166, 163, the King's Manors a Steward cannot be Retained by Parol. Neither 
"1 can a Corporation make any ſuch Officer without Writing. Yet if 
[ He is Retained by Parol by a Corporation, His Judicial Act ſhall 
U ſtand Good, though his Authority is Grounded upon a wrong 
| Foundation. But Acts which he performeth as Cuſtom's Inſtrument 
[ not as Judge; as Voluntary Admittances, &c.) can never bind. 

1 4 de 6, 2 A Steward of the Court may take Surrender in any Place without 


Comp. Cop. Cuſtom ; but he cannot, at any Court hol den out of the Manor, make 


5. 45, 46. 


Contr. ILeon. 


229, 


Grants of Copyhold Eltates, or Admittances, unleſs by Cuſtom, or 
PLE | Expreſs 
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Expreſs Words in his Patent; or by Special Authority given him 
by the Lord. Or. and See 2 Danv. Abr. 179, 189; 258. 
The Office of a Steward may be Forfeited by 4buſer, Non-Uſer - g Rep. 5c: 
and Refyſer to keep Court, c. [Sce Of Offices, Who is capable 
of Them, and How They may be Forfeited, Book 2. bhap. 2.] 
An b Under- Steward is the Steward's Deputy, and His Authority o Coke's 
is Equal to the Steward's, only that the Steward may make Admit- OT Cop. 
rances out of Court, If Entry be made in the Court-Roll; That Hark 166, 
He that is Admitted hath paid his Fine and done Fealty. For 166, 167. 
though the Under-Steward, can take a Surrender out of Court, He 
cannot make any Admittance out of Court, without ſpecial Autho- 
rity, or Particular Cuſtom. A Steward muſt have © Jpecial Words 9 Rep. 49. 
in His Patent, to make an Under- Steward, unleſs in Caſes of Ne— 
ceſſity; as where the Office of a Stewardſhip, & c. does deſcend to 
an Infant, or is granted to an Earl, Then in Reſpect of Infancy 
or the Dignity he may make a Deputy. 
The Terants are the Frecholders and Copyholders. [See Of the 
Buſineſs of the Jury or Homage, infra.] "EQ 
The 4 Bailff is the Cryer, and his Duty is to execute the Pro- 41 Int 234 b. 
ceſs of the Court, To Preſent all Pound-Breaches, and all Chattels! Koll. Abr. 
Waif'd and Stray d. th 


As for the Juriſdiction of the Court-Baron: 

1. The © Freeholders-Court conſiſts in Hearing Plaints of Copy- Lit. 76. 
hold-Lands (for Copyholders ſhall not Implead, Except Againſt the CR . 
Lord Himſelf, or be Impleaded in the King's Courts for their Te- 117.b. 118.4. 
nements by the King's Writs, tho' a Ces older Leſſee for one Coke's 
Year may bring an Ejectment, ) and for Debt, Treſpaſs, Oc. under 9 72 Cop. 
40 J. (not of Treſpaſs 77 et Armis, becauſe they cannot impoſe a 

Fine) where the Frecholders or Suitors are Judges. f Theſe muſt t Coke's 
be Twelve; though the Lord may Hold a Court-Baron for other Comp. Cop. 
Purpoſes, where there are but Two Tenants. But if there is Iſſue ** 
betwixt Party and Party, there muſt be Twelve; where the Tryal 

by Jury is by Conſent, 'The Proceſs is the ſame as in the County- 

Court, by Diſtreſs Infinite. But if the Defendant in Treſpaſs appears 

and pleads Freehold, The Court ſhall ceaſe. Every Stranger that 

comes within the Manor, may be ſued there in Debt, Treſpaſs, c. 

under 40 5. Yct if any Foreign Plea is pleaded, It hath no Juriſ- 

diction, And though every Copyholder may be Impleaded in the 

Court of the Lord by Plaint, yet the Cauſe may be Removed by 

the Plaintiff by T olt to the County- Court, and from thence by Pore 

into the Common Pleas; but the Deferdant may have a Recordare 
facias into the King's Bench or Common Pleas. 8 Ex tion is only * Finch 4704 
by Diſtreſs and Impounding, 'till the Party is ſatisfied. There is Ton Ab 
no Power to Sell or Deliver the Diſtreſs to the Party, neither is 543, © 
the Body to be taken in Execution: By Cuſtom a Lecari Facias * Dany. Abr. 
may be awarded. But the Goods cannot be Sold without Cuſtom. *? 2 
[Plaints relating to Copyhold Lands muſt be made in the Copyhold- 
Court, which is diſtin& from the Churt- Baron, Sce before.] 

In this Court an Heir of a Copyholder may bring a Plaint in 
the Nature of an Aſſize of Mortdanceſter; and upon a Recovery 
there, a Writ of Falſe Judgment doth not lie; but the Remedy is 

by Petition to the Lord, and he for Cauſe may reverſe the Judgment, 
WO R rr: 1 
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d 4 Rep. 26. 
wy Rep. 17, 


18. 
1 Inſt. 58. a. 


1 Roll, Abr, 


527- 


C. 26. 
1 Roll. Abr. 
211. 
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Note, That Actions are ſeldom Enter'd in this Court-Baron, for 


it is kept not above twice in the Year. Whereas it was at firſt In- 
' tended, that They ſhould be Held Every Three Weeks. | 


A Common Recovery may be had in this Court; If the Cuſtom 
of the Manor can ſupport it, | 1 

2. h The Copyholder's Court, (or Cuſtomar)- Court, To be held 
upon ſome Part of the Manor) is for making Foluntary Grants 
upon Eſcheats and Forfeitures, and for Grants and Admittances 
upon Surrenders and Diſcents on Preſentment of the Homage or 
Jury. The Homage may Enquire of all Perſons, that owe Suit to 
this Court, and make Default, and Preſent their Names. It may 
Enquire of the Death of Tenants after the laſt Court, and who is 
then next Heir, 6&5c. Of Fraudulent Alienation of Lands, to Defeat 
the Lord of His Profits; Of Rent, Cuſtom or Service with-drawn ; 
Of Lands concealed, or uſed without Licence of the Lord; Ot 
Eſcheats and Forfeitures; Of Encroachments on any of the Lands 
of the Lord without Licence ; with-holding Court-Rolls, Rentals, 
or other Evidences appertaining to the Lord; of Mortmain ; Let- 
ting Copyhold-Land for a longer Time than a Year and a Day with- 
out Surrender, unleſs It is by Cuſtom that one may let for longer 
Time; Alienations of Copyhold by Deed ; cutting down cf Trees 
by Copyholder without Cuſtom or Licence; Copyholder ſuffer- 
ing his Houſes to Decay, and not Repairing Them ; Of Surren- 
ders by Copyholders after the laſt Court to the uſe of another, and 
not brought into Court; of Suit not performed at the Lord's Mill by 
Reaſon of Tenure; of Waſte by Tenant for Life in Houſes, Lands, 
Woods, Gardens; of Fiſhing, Hawking, or Hunting within the Li- 
berty of the Lord without Licence, Taking away Swans or their 
Eggs. The Homage may alſo enquire of Surcharge of Common 
with Commonable Beaſts, or of putting Beaſts into the Common, 
that are not Commonable; Of Treſpaſs in the Common, or Waſte 
of the Lord, by Digging, Building or Encloſure; of Treſpaſſes in 
Corn, Graſs, Meadow, Paſture, Woods, Hedges; of Chaſing Cattle 
into the Manor, and Rechaſing them; Reſcous and Pound-Breach ; 
Removing Mere-Stones or Land-Marks; Of Bailiff, and Conſtable 
or Hayward, neglecting His Office; Of By-Laws or Orders not ob- 
ſerved, i For a Court-Baron may make By-Laws by Cuſlom, as 
well as a Leet; and add a Penalty upon a Breach of a By-Law ; 
which cannot be. Affeer'd, for a Penalty differs from an Amercia- 
ment. 

In this Court there need not any Frecholders. 

The Method of Puniſhment is by k Jmerciament. For Amercia- 


ments are incident to Court- Barons, as well as to Court-Lects. 


After the Homage hath Preſented Ofemnſes, The Steward cannot 
Amerce, without three 4feerers are Sworn to Meer or Moderate 
the Amerciament; and then the Lord may have an Action of Debt 
in His Court-Baron [or rather elſewhere] for an Amerciament 
affeer'd (not Diſtrain for it without Preſcription) for the Suitors 
are Judges there, and not the Lord, as hath been ſaid. The Lord 
cannot Amerce any one in his own Court, for Treſpaſs done to 
Himſelf. Fiues are never incident to Court-Barons as ſuch. Fines 
are Incident to ſome few Manors only, where there arc Court- 


Leets. [See Of Conrt-Leet, at the End, ſupra.] 
3 | | A Court 


—— 
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A Court of Survey differs only from a Court-Baron, inaſmuch 
as beſides the Ordinary Buſineſs of a Court-Baron, every 'Fenant 
is ſummon'd to Bring into Court his Leaſe, Copy or Title to His 
Eſtate, to be ſurvey'd by the Steward, when the Manor comes to 
a new Lord, c. I But this Power is to be Queſtion'd. [See the ! : lift. 142. 
Stat. of Marlebridge, chap. 22. or 52H, 3. chap. 22. 15 Rich. 2. 
chap. 12. 16 Rich. 2. * 5 2. | 

XVIII. ® The Court of Antient Demeſne belongs to a Manor of Of the court 
Anticnt Demeſne, and is in the Nature of a Court-Baron, Held by — 3 
the King's Bailift, or the Lord of the Manor, wherein the Suitors . 
are Judges. It is no Court of Record. The Tenants have Privilege 543: 
not to be ſued out of this Court, but have Juſtice by the Writ of 3 4 
Right Cloſe directed to the Bailiff or Lord. This Privilege doth not 5 Rep. 105. 
extend to perſonal Actions, in which the Title of the Freehold does * Roll. Abr. 
not come into Debate. It extends to real Actions, or where the 8 
Realty of their Lands may come in Queſtion. Therefore Anticnt 
Demeſne is a good Plea in Ejectment, Replevin, Gc. 

The Demandant in a Writ of Right Cloſe cannot remove the 
Plea out of the Court of the Lord upon any Account, tho' the Te— 
nant may remove the Plea by Recordare for ſeven Cauſes. [See 
4 Inſt. 269, 270.] 

If Falſe Judgment is given in this Court, The Demandant or 
'Fenant ſhall have a Writ of Falſe Judgment (not a Writ of Error) 
as it is in other Courts not of Record. 

Lands in Antient Demeſne may be Extended upon Statutes, and 
upon an Elegit; becauſe the Title of the Land is not directly put 
in Plea in the King's Courts. Regularly all general Acts of Par- 
liament extend to Antient Demeſne. [See Of Eftates in Antient 
Demeſue, Book 2 chap. 1.] 

A Fine levied in the King's Courts makes it Frank-Fee, until re- 
vers'd by a Writ of Diſceit. So where the Lands come to the King, 
It is ſaid that a Fine levied in Antient Demeſne may by Cuſtom 
bar an Eſtate Tail. (O.) | 

XIX. 'The n Court of the Corozer is a Court of Record, to enquire Of the court 
where any one comes to a Violent Death, by Felony or Miſchance. 2 1 
He can enquire of no other Felony, but of the Death of a Man, 7 p. C. 51. 
and then Super Viſum Cor poris, which no other can do. 2 Inſt, 32. 

If the Dead Body is buried, or ſuffer d to lic fo long that it ſinks 4, 2 
before the Coroner hath view'd it, The 'Townſhip ſhall be amerc'd. 
The Coroner may take up a Dead Body out of the Grave to view 
it, for the taking of an Inqueſt, if there is no Danger of Infection 
by digging it up. If there is Danger, or if the Body is drown'd and 
cannot be found, He ought not to proceed. In ſuch Caſes * the * 5 Rep. 110. 
Enquiry may be by Witneſſes of the Felony, by Juſtices of the pot 
Peace, Juſtices of Oyer and Terminer, or in the King's Bench, if 211. 
the Felony was committed in the County where that Court ſits, dog * 
Inquiſitions of One found Felo de ſe are Traverſable by the Ex- 3 Lev. 141, 
ecutor or Adminiſtrator, the Inquiſition being removed into the 152. 
King's Bench by Certiorati; and fo are Inquiſitions in other Caſes 187, 278. 
in Point of Ofenſe. ( On.) bs, 

The Coroner may take an Iadictment upon View of the Body, 
as alſo an Appeal within a Year after the Death of one Slain, not 

| Rrra-: aftcr 
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after the Stroke. [See Veſtm. 1. chap. 10.] He may likewiſe en- 
quire of the Eſcape of the Murderer; and if it is found, that the 
Murderer eſcaped untaken, the Townſhip cannot Traverſe ſuch 
Eſcape; and if a Fugam fecit is found before the Coroner, it is 
not Traverſable. „ 

He hath no Juriſdiction of Offenſes committed in the Open Sea; 
between the High and Low-Water Mark; nor within the Yerge of 
the King's Courts. [But ſee Articuli ſuper Chartas, chap. 3. and 
2 Iuſt. 549, 550. 3 Inf. 134. 4 Rep. 46, 47. Sec alſo the 33 UH. 8. 
chap. 12. and of Appeals, chap. 5. infra. 

P Now as to the View of the Body. It is His Office, ſo ſoon as 
He is acquainted with the Suſpicion at leaſt of a violent Death, to 
ſend His Warrant or Precept to the Bailiff, and alſo to the Conſtable 
and Tithingmen of the Hundred, &c. to ſummon Twenty-four ſuffi- 
cient Men of the Four, Five or Six next Towns adjoining, That at 
a certain Day 'They come before Him to ſuch a Place, to enquire 
upon View of the Body of H. Oc. If the Body is buried, it is to be 
taken up, and the Coroner is to Record the Names of Thoſe that 
buried it, And if the Body hath lain fo long, that it cannot be judg- 
ed how it came by its Death, 'That alſo muſt be Recorded, that at 
the coming of the Juſtices of Aſſize, the Town where, (5c. may be 
Amerced upon the Sight of the Coroner's Rolls. If the Coroner 
and Jury are able to enquire of the Death, then they are to preſent 
the Manner of the Killing, whether the Party was kill'd by himſelf; 
or any other, or by ſome Miſchance. And the Coroner, to aſſiſt in 
the Enquiry, may ſend His Warrant for Witneſſes to appear, taking 
their Examination in Writing under their Hands. And if any one is 
to be tried for Felony, The Witneſſes muſt be bound by Recogni- 
zance to appear at the next Aſſizes, to deliver their Knowledge of 
the Fact; and the Felon, in the mean Time, is to be committed by 
the Coroner, 'The Jury upon Oath having brought in their Verdict, 
The Coroner muſt Return the Inquiſition either of Murder or Man- 
ſlaughter by another, or Felo de ſe, or of a Killing by Misfortune, 
cc. to the next Gaol-Delivery of that County, or certify the ſame 
to the King's Bench. [See 3 H. 7. chap. 1.] | 

q For Miſmanagement in the Coroner, (5c. the Filing of the In- 
quiſition may be ſtopp'd, or the Coroner may be order to attend, 
and amend His Inquiſition. If He hath been guilty of Corruption 
or Bribery in taking the Inquiſition, a Melius Inquirendum may 
be awarded to ſpecial Commiſſioners, to take a New one, who ſhall 
proceed on the Teſtimony of Witneſſes, not upon View of the Body. 
If the Inquiſition is good, He that is ſuſpected to have committed 
the Felony, may be Tried upon the Inquiſition, as well as upon an 
Indictment. [Sec the 4 Ed. 1. 3 H. 7. chap. 1. 2 Ph. & Mar. 
chap. 13. where the Duty of a Coroner is ſet forth at large. 

r The Coroner ought to ſit upon the Body of every Priſoner, that 
dies in Priſon, | 

[Sec Greenwoed's Judicial and Miniſterial Office of Coroners ; 
and Hawk. Pleas of the Crown, Book 2. cbap. 9.] 


By Articuli ſuper Chartas, or the 28 Ed. 1. chap. 3. 1: Caſe of 

Death within the Verge, the Coroner of the County ſhall act with 

the King's Coroner. [See 2 Inft. 540.] 
2 


BY 
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By the 33 H. 8. chap. 12.6. 1 & 3. All Tnquifitions upon View of 
Perſons ſlain within any of the King's Palaces or Houſes, or 07: 
other Houſe or Houſes, at ſuch Time as His Majeſty ſhall happez: 
to be there Abiding in His Royal Perſon ; ſhall be taken by the 
Coroner of the King's Houſhold without the Aſiftance of any other 
Coroner of the County, &c. | Sce Of the Court of the Lord Steward 
of the King's Houſe, &c. chap. 2. poft.] 

By the 3 H. 7. chap.'1. The Coroner is to have upon an Iuquiſi- 
tion found of Murder, 13 8. 4d. of the Goods of the Murderer. IF 
Fe hath nothing, then of the Amerciaments of the Townſhip for the 
Eſcape, if there was an Eſcape in the Day-Time. [Sce Meſt. 1. 
chap. 10. and 2 1nft. 176.] But, 

By the 1 H. 8. chap. 7. When One ts ſlain by Miſadventure, 
The Coroner ſhall Execute His Office without Fee, on Pain of 


408. 


[Sce the 4 & 5 IV. & M. chap. 22. Concerning the Pleading of 
Crants to an Inquiſition Return'd by a Coroner. And ſee of the 
Coroner, Book 1. chap. 7.] 


XX. The Court of the © Clerk of the Market is to Enquire of Of the court 
Weights and Meaſures, whether they are according to the King's oe 3 
Standard or no. | Sce Of the Clerk of the Market, Book 1. chap. 7. ker. 

Of Fairs and Markets, Book 2. chap. 2. Of Jeights and Menſares, 4 lust. 275: 


Book 3. chap. 3.] 
XXI. The Curt of t Pie-Powders (Curia Pedis Pulverizati, be- Of the Court 


cauſe for Contracts and Injuries done in the Fair or Market, Ju- 4, Fs. 
ſtice ſhall be done as ſpeedily as the Duſt can fall from the Foot) 2 1o8. 2:0, 
is incident to every Fair and Market ; for by Grant of the Fair . 
or Market it ſhall. paſs. | T ew: in. 
It is a Court of Record, to be Holden before the Steward of 19 Rep. 73. 
the Court, who is the Judge there. 
As to the Juriſdiction. 
1. The Cauſc of Action (for Contract, Slander or Injury) muſt 
ariſe in the Fair or Market, and not before, nor in a former Pair 
or Market, nor after the Fair or Market. 2. It muſt be for ſome 
Matter concerning the ſame Fair or Market ; and Done, Com- 
plain'd, Heard and Determin'd, the ſame Day. 3. It muſt be with- 
in the Precin& of the Fair or Market. 4. The Plaintiff muſt take 
an Oath according to the 17 Ed. 4. chap. 2. 1 Rich. 3. chap. 6. 
That the Contract, Gc. was made during the Time of the Fair 
or Market, and within the Juriſdiction. But that concludeth not 
the Defendant in pleading to the Juriſdiction. The Trial is by 
Merchants and Traders in the Fair, and the Judgment againſt the 
Defendant ſhall be Qod Amercietur. A Writ of Error lies upon 
an Erroneous Judgment. 
But this Court is growing out of Uſe. 
There may be a Court of Pie-Powders by Cuſtom or Preſcription « aint en 
v without Fair or Market, which may Hold Plea of Obligations, 1 Roll. abr, 


by Prefeription. 545. 
XXII 
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Of the Court XXII. The Court of the Commiſſioners of * Sewers (from Sewer, a 

. 3 Paſſage or Chanel for Water) is by Commiſſion under the Great 

Sewers. Seal, according to the 23 H. 8. chap. 5. where there is a Form of 

* 4Inft. 275. Their Commiſhon and of Their Oath. This Commiſſion is Granted 
by the Lord Chancellor, Lord Treaſurer, and the Iwo Chief Ju— 
ſtices, or any Three of Them, whereof the Lord Chancellor to be 
One. This Commiſſion may laſt Ten Years, unleſs Repcal'd before 
that Time; and. all Laws made by Virtue thereof ſhall continue 
in Force one whole Year after the ſaid Ten Years; and the Juſtices 
of the Peace of the County have Power to Execute the Comm ſſion 
and the Laws for that Year, unleſs a New Commiſſion iſſueth forth 
in the mean Time. 


By the 3 Jac. 1. chap. 14. All Jalls, Banks, Ditches, Sewers, 
IWater-Courſes, Bridges, &c. within Ten Miles of London, falling 
into the River Thames, ſhall be ſubjæct to the Commiſſioners of 
Sewers. 


10 Rep. Their Y Buſineſs is to Repair Sea-Banks and Walls, To Survey 
143. Rivers, publick Streams, Ditches, Bridges, and other Defences, by 
| the Coaſts of the Sea and Marſh-Grounds. But they cannot inter- 
meddle, unleſs in Caſes where there is a publick Prejudice. For if 
They decree a Stream to be ſtraitned, ſo that the Meadow of a 
particular Perſon is Overflowd ; an Action will lie. Neither can 
They make a New River, or Try New Inventions, at the Charge 
of the Country. 
2 5 Rep. 100. They may make a Tax or * Rate according to the Quantity and 
10 Rep. 139, Quality of the Lands and Rents at their Diſcretions, upon All that 
TT are in Danger; even where one ought to Repair and is not Able 
to do it, or tho' no Fault was in Him by Reaſon of the Extra- 
ordinary. Rage of the Waters. And if any Perſon refuſes to pay it, 
The Commiſſioners may Grant a Warrant to Diſtrain his Goods 
and Sell them. Lands alſo may be Sold for the Tax or Rate. 
Tho' by the Act the Commiſſioners have Authority to do ac- 
5 Rep 100. cording to their Diſcretions, yet they are bounded by the Rule 
z Inſt. 56, of Reaſon and Law. For Diſcretion is to Di/cern betwixt Right 
298. | _ 
and Wrong. 


By the 7 Ann. chap. 10. Any Six of the Commiſſioners may de- 
cree the Sale of Copyhold Lands. 


See the 7 Ann. an 8 9, For giving the Commiſſioners of Sewers 
of London the ſame Powers, as Commiſſioners for Countics have. 
The Commiſſioners may proceed by Jury, View and Diſcretion, 
bound by the Rules of Law, to enquire of any Annoyances, and 
to Remove Them, To enquire who have neglected to repair, &c. 
and the Jury may Amerce for Neglects. The Commiſiioners may 
puniſh by Fine for Contempts in Court, or where their Officers ne- 
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* Diſcretio eſt diſcernere per legem quid ſit juſtum. 2 Inſt. 56, 298, 
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gle& their Duty, G. But They cannot Impriſon for Diſobeying 
their Orders, as They may do for a Contompt in Their f 7 
The Decrees mult be certified into Chancery, to have the King 
Aſſent; Otherwiſe they are not binding. [Sce the 23 H. S. chap: 5. 

13 Eliz. chap. 9. b But the Commiſſioners. and their Proveetifigs weint U 
are Subject to the Jutiſdiction of the King's Bench, notwithſtanding; 


a. 


the Clauſe in the Statute of the 13 lig chap. !! 


tie 21419734 Ve 
XXIII. For the Court of Commi ftoners upon the $tatutes of Bab l * Deer 
rupts, See Of Bankrupts, Book 2. chap. 4. 5 Fouers of 
| | . Bankrupt. 

XXIV. The Cburt of Commiſſioners for © Examination of Miitneſ Of tbe Court 
ſes is by Virtue of a Commithon out of the Chancery, Exchequer n 
or Dutchy of Lancaſter, in Caſe of Equity, to Examine ſuch Wit- Examine 
neſſes, as are not able to come to be Examined, or that Live Re- N 0 
mote from the Court. The Commiſſioners are named by both 6 
Parties in Suit; yet they ought to be Indiflerent, and Endeavour 71. | 
to Find out the Truth. For this End They are not bound to the 
Letter of the Interrogatory. They ought not to Diſcover to Either 
Party, or to any other, the Depolitions, or any Part of them, before 
Publication is granted by the Court. Neither, after the Exami- 
nation is begun, ought a Commiſſioner to confer with either Par- 
ty, to take New Inſtructions. If he doth; an Information will lie 
againſt him, and he may be puniſhed by Fine and Impriſonment, 
when the Witneſſes have been Examined. | 


XXV. 4 The Fore/t-Courts were Inſtituted for the Government Of the Fo- 
of the Foreſts. A Foreſt has been before Deſtribed. [See Of. Fo- N 
rel, Book 2. chap. 2. r es 

The Laws of the Foreſt are citabliſhed by Act of Parliament; 4 12! 314, 
and for the moſt Part are contain'd in the Statute of Charta de F- 5. 
reſta, 9 H. z. and Ordinatio de Foreſtd, 24 Ed: 1. | Sce thoſe Hat ute⸗ 
at large. | | 

I ſhall ſpeak of the Officers of the Foreſt, and the ſeveral Cours 
belonging to a Foreſt. 

1. Of the Offcers. | 
Thee Chief Zuſtices in Eyre (Ttinerantes from Ter, One for the * 4 Taft. 291. 
Foreſts on this {tide the River Treut, the other beyond Trent) are 
Created by Letters Patents under the Great Seal. | Sce the 27 H. 8. 
chap. 24. ER | 

＋ he f 8 is a Miniſterial Officer, whoſe Office is to View F. N B 164. 
the whole Foreſt, to certify all Treſpaſſes and all Offenſes concern- 2 Luft. 291, 
ing the Vert and Veniſon. Fert is every Thing that grows, and 117 9 
bears Green Leaf within the Foreſt, that may cover a Deer. 8 7- 5 4 oft. 316. 
niſon (a Venatione) is any Beaſt of the Foreſt, fit for the Food of 
Man; as Deer, Wild-boar and Hare. He is alfo to certify all Do- 
faults of Officers of the Foreſt. He cannot Preſent any Thing but 
upon His own View. He is appointed cither by Letters Patcnts of 
the King, or by the Chict Juſtice, or to be choſen by Writ to the 
Sheriff. 

The h Perderors (Viridarii d VFiridi, Vert,) are Officers, whoſe » 4 18. age, 
Chief Buſineſs is to look to the Vert or Green. They are Judicial 293, 317 
Officers, Choſen in full County by Force of the King's Writ, as They 

| may 
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may be Diſcharged by Writ. They are to keep the Laws of the 
Foreſt, To inrol Attachments and Preſentments of Treſpaſles of the 
Vert and Veniſon, and to do Right and Juſtice. There are com- 
monly Four Verderors in each of the King's Foreſts. _ 


Au. 393- | gpiftori are thoſe that take Beaſts'to Agiſtment, (i. e.) To Depa- 


ſture within the Foreſt, Where there is any Pannage or Pawriage, 
(i. e.) Maſt of Beech, Acorns, &c. Theſe Officers are conſtituted 
by Letters Patents. 1 | 
| Forefters are Woodwards and Watchers over the Vert and Veni- 
fon. They are to Preſent all Manner of Treſpaſſes done within 
the Foreſt, to their Knowledge, &c. . _. 3 
« 4Inft. 304, k Rangers are thoſe who are to Rechaſe the Wild- Beaſts from the 
35. Purlieus into the Foreſt, and to Preſent Offenſes within the Purlieu 
and the Foreſt, Gc. But where there is no Purlieu, there are no 
Rangers. [Sce Of the Purlieu, Book 2: chap. 2. under the Tit. F6- 
| reſt, and more at large 4 ft. 303, 304, 305.1 | 
1 4 Inft. 313. Al Bedel, (Bedeau, A Bailiff or Apparitor) is to warn the County, 
Execute Proceſs; and make all Proclamations, as well within the 
Courts as without. gf | 
m 4 Inſt. 293, Officers of the Foreſt ſhall not be Sworn on m Juries out of the 
319. Foreſt. | 


2. Of the Courts: | 2 887 
There are ſeveral Curt; of which Three,; (ↄig.) The Court 


of Attachments, Swainmote; and Juſtice- Scat, are Iucident to a 
Foreſt. 


4 Inſt. 289, 1. The Court of n 4ttachments, or the Noodmote- Cburt; which 
258. is to be kept before the Verderors every Forty Days throughout 

the Year, and is therefore called the Forty Days Court. This is a 
Court of Record. At this Court the Foreſters bring in Attach- 
ments, and Preſcntments of Offenders againſt Vert and Veniſon ; and 
the Verderors do Inroll the ſame. But this Court can only enquire, 
and not Convict. No Man is to be Attached by his Body for Vert 
or Veniſon, unleſs he is taken in the Act within the Foreſt ; 
otherwiſe the Attachment muſt be by his Goods. [Sce 7 Rich. 2. 


chap. 4.) 


© 4 Inſt. 289, 2, The Court of » Regard, or Survey of Dogs, is Holden every 

298, zus. Third Year, for Expeditation or Laming of Maſtiff Dogs. [See 
9 H. z. chap. 6.] Expeditation is Derived of Ex and Pede, becauſe 
the Dogs arc to be Lam'd in the Foot. 


4 41oſt. 289. z. The Court of P Stranimote, alias Swainmote, (from Swein, in 
Fax. a County Swain; and Morte or Gemote a Court) is a Court of 

Record, to be holden before the Verderors as Judges, by the Steward 

of the Swainmote thrice in the Year, [See 9 H. 3. chap. 8.] The 

Foreſters ought to Preſent their Attachments at the next Swain- 
mote- Court, and the Freeholders within the Forcſt are to Appear 

5 crompt. at the Swainmote, to be upon the Inqueſt or Jury. It may 4 En- 
142, 183. * quire of all Thoſe, that owe Suit to it; Of arts (from EJfurter, 
ro Grub up) or Wood-Ground converted to Tillage; Of Purpreſtures, 
Encloſures and Eneroachments within the Forcſt ; Of Taking away 

AM | ; or 
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or Removing Bounds ; Of making Mines or-Clay-pits, or of 'Turfs 
for Iron, to the Prejudice of the Commoners ; Of Levying Mills, 
Houſes, (5c. without the King's Licence; if there are more Foreſters 
or Walkers within the Foreſt than uſual ; Of Oppreſſions and Extor- 
tions by Officers; Of Surcharging Common, or of 'Thoſe that put 
in the Common more Beaſts than they ought ; Of Burning Heath 
or Fern; Of Mowing ſeveral Land by Foreſter; Of Cutting Vert, or 
Felling Wood; of the Abuſes concerning Pannage or Pawnage ; Of 
Hunting or Deſtroying the Deer, Fox, Hare, Coney, or any Beaſt 
or Fowl of Warren without Authority; Of Hunting in the Purljen 
without 4 1 wn Of Agiſtments, Rents, Gc. {See Crompt. Fur. 
180, 181, CTC. | 

Ws i at | the 3 the Preſentment of the Foreſters is found 
True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 


„ „ — 


thereof Convict, r and cannot traverſe the ſame. ” 4 Inſt. 290. 
This Court may enquire and convict, ſ but cannot give Judgment. 4 Ink. 289. 
Therefore a Swainmote without a Juſtice-Seat is of no Force. 2 Bullt. 298. 


4. The Court of * Chief Juſtice, Fuftice in Eyre or Juſtice- Seat, * 4 1nft. 291, 
is a Court of Record, and hath Authority and Juriſdiction to Hear 295, 319 
and Determine by Themſelves or Deputies | See 32 H. 8. chap. 35.] 
ali Pleas and Cauſes of the Foreſt, Parks, Chaſes, and Warrens with- 
in the Foreſt; as well concerning Vert and Veniſon, as other Cauſes 
whatſocver within the ſaid Foreſts, Parks, G. u The Juriſdiction « 4 tnft. 317. 
is Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 
therefore a Receipt of x an Offender in Hunting, &c. out of the Foreſt * 4 Inf. 290, 
cannot be puniſhed here. This Court is to be held every Third Year, 9“. 
and is to be ſummoned Forty Days before the Sitting ;'and then it 
may Hear and Determine all Treſpaſſes, Claims of Privileges and 
Libertics within the Foreſt, Claims of Leets, Hundreds, Felons Goods, 
Waifs, Strays, Fugitives, &c. It may proceed upon the Preſent- 
ments or Verdicts in the Swainmote. [See 9 H. 3. chap. 16.] It | 
may be ſummon'd to be Held with the Foreſt; Y but afterwards » 1 Roll. Abr. 
the Chief Juſtice may adjourn it to any Place within the County. 53+ 
He may take a Recognizance in any Place. * Here a Preſentment ? 8 
or Indictment found by the Jury (and not found in the Swainmote) 291. 
may be Traverſed, becauſe it is found but by one Jury. 

The Proceedings are de Hora in Horam, and the Defendant muſt 
plead preſently. If there is an Erroncous Judgment at the Juſtice- | 
Scat, The Record may be removed by * Writ of Error into the- 4 Inf. 297. 
King's Bench (which Court is above all Fyres) and be Remedied 
there. | 

A Þ Felony committed within the Forcſt, muſt be inquired, Oc. 4 Inſt. 315. 
before the Judges of the Common Law, not before the Chief Juſtice 
of the Foreſt. [Sce Mamerood Of Foreſt Laws, per Tot.} 


By the 34 Ed. 1. Stat. 5. chap. 6. The Fuſtice, or His Deputy, 
may take Fines and Amerciaments for Treſpaſſes. 


By the 5 Georg. 1. chap. 15. If any Keeper or Officer of any Fo- 
reſt; &c. ſhall be Convitted for Killing or Taking away any Red or 
Fallow Deer, or being aiding therein, without the Owners Conſent, 
He ſhall forfeit 50 l. for each Sr be levied by Diſtreſs, For 

2 aut 
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Pam of Diſtreſs ho be Inprifox'd for Three Years, and be 
or the Pillory S eo Hours on ſome Market-Day in the next 


of the ke. XXV I. The © Ficcleſiaſtical Courts (Curie Chriſtianitatis, Courts 
clefiatical C)riftiar or the Spiritual Courts) are thoſe which are Held by the 
« 2 Inſt. 488, King's Authority as Supreme Governor of the Church, for Matters 
601, 602. which chigfty concern Religion, 4 Other Cauſes were Given to 


Inſt. 321. | 
7. Roll ab. Ress by. the Favour of Princes Theſe Courts ane not Courts of 


217. ecord. . | TREES 
+98 435, 'The Lawy and Conſtitutions whereby the Church of England is 
Dav, 51, 97. Governed, are 1. Divers Immemorial Cuſtoms, [See the 25 H. 8. 
chap. 21. . 1. ] which may properly enough be call'd the Common 
Law. 2, Qur own Propincial Conſtitutions collected by Lynd- 
wood, and the Cangzs made in our Convocations of later Times, 
eſpecially the Canons made the Year 1603, in the Reign of King 
' James 1. 3. Statjites or Acts of Parliament concerning the Affairs 
of Religion, or Cauſes of Eccleſiaſtical Cognizance ; eſpecially the 
Rakbricks (a Rubro colore, becauſe Antiently Writ in Red Letters) 
in our Comman-Prayer Book, founded upon our Statutes of Uni- 
Jormity (viz.) the 5 "Ja Ed. 6. chap. 1. 1 Elia. chap. 2. 136 14 
Car. 2. chap. 4+ g. The 4riicles of Religion drawn up in the Year 
e 4 Inſt. 323. 1562, © and eſtabliſhed by the 33 Eliz. chap. 12. (J.) 5. The 
General Canon, Law, where all others fail. 


: . 


By the 25 H. 8. chap. 19. f. 7. Such Canons, Conſtitutions, Or- 
dinances, being already made, whigh be nat contrary to the Laws, 
Statutes and Cuſtoms of this Realm, nor to the Damage of the 
King's Prerogative, ſhall be ftill uſed and executed, as they wer- 
before the making of this Act. 

The 25 H. 8. chap. 21. f. 1. is purſuant to this Act. [See Of the 
Court of Convocation, infra.} | 

 Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons 
and ſome Prehendaries, (or Vicar-Generals, Chancellors, Commiſ- 
ſaries, and Officials appointed by them) are the Judges in theſe 
Courts ; and the Proceedings are in 'Their Names, though They are 
the King's Courts. For though every Leet, &c. holden by a Subject 
is kept in the Subjc&'s, Name, yet it is the King's Court. 


By the 37 Hl. 8. chap. 17. A Door of the Civil Law, Married 
or unmarried, lawfully Deputed, may exerciſe Eccleſiaſtical Furiſ- 
diction, and Cenſures thereof, though a Layman. 


e1Cro. 314, f This Statute is ſaid to be in Affirmance of the Common Law. 
315. For then even Thoſe that were under the Degree of a Doctor, 
might exerciſe Eccleſiaſtical Juriſdiction, ſo that in that reſpect the 
Statute makes no Alteration, of that which was the Common Law. 
[See the 13 Car. 2. chap. 2,] 
The Cenſure of Excommunication is pronounced by One in Holy 
Orders by the Authority of the Lay-Judge, 
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The s Juriſdiction of thele Coürts is either Holuntary or Conten- 8 2 Inſt. 4s. 
tiouſ. 1. Voluntary, or where there is no Oppolition z which conſiſts S.. 599.599, 
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in viſiting Chutches, the Clergy and Church-wardens of ſoveral Pa- 4 Rep. 20. 
riſhes or Diſtricts; in Granting Sequeſtrations, Inſtituti op Induc- 5 Rep. Caw- 
6:4 1 ii fan TO AJ) T7; i xr dd £:44 , inte we rie's Ca ſe. 
tion to Benefices, Licences and Diſpehſations Ordering Real Com: 5 Rep, 67. 
112 n Is. | Ch! 1 42197 | TIT. riff | Sr ep. 67. 
poſitions, Granting Probates of, Wills, .£tters of Adminiſtration, 6 Rep. a3. 
Letters ad Colligendum, Cc. 2. Contentieins, or where there is a 7 Ref. 44. 
2 | | ; uli e'“ S. Weg 2 Roll. Ahr. 
Plaintiff and Defendant ; which conſiſts in Hearing and Ne 218,219,224. 
the following Cauſes, (viz: Apoſtacy, Blaſphemy, Idolatty, Here,, 
Schiſm, Breach of Faith or Perjury in ah elde Cauſe, ain : 
fanation of the Lord's Day and Holidays, Not Frequenting the pub: (221 bot 
lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, £21 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 
providing Books and decent Ornaments for the Celebration of Divine 
Service, Rights of Matrimony, Jactitation of Marria e, Divorces, 
Alimony, Reſtitution of Conjugal Rights, General zaſtardy, Sub- 
ſtraction of Tithes, Right of Tithes or of a Modus Decimandi, Ob- 
lations, Obventions, Mortuaries, Penſions, Synodals, Procurations, 
Dilapidations, Rights to Seats in the Church, or to a Place in a Seat, 
Reparation of Churches and Publick Chapels, and of Churchyards, 
4 | 22 : 6.7 & e174 . b n 
and Rates and Accounts for ſuch Re airs, Quarrelling or Fighting 
in a Church or Churchyard ; alſo of the Bounds of Churchyards; 
and of the Bounds of Pariſhes, if they come, in Queſtion in a Spiri- 
tual Matter. [ 0%. and ſee 2 Tf. 608, 613,] Teſtaments and Codi- 
Fe . | . 0 3 2428. : 4 » | 
cils proved by Witneſſes, Legacies, Adminiſtrations, Suits for Exa- , 
mining Inventories and Accounts of Executors or Adminiſtrators, CET 
Simony, Inceſt, Adultery, Fornication'or violent Suſpicion or h Fame, » 3 Cro. 291. 
thereof, Sollicitation of Chaſtity, Defamations in Charging with 
Offenſes merely Spiritual, Common Swearers and Penne Filthy 
Talkers; Money upon Commutations of Penance, which may be 
ſued for in the Eccleſiaſtical Court, if Payment is refuſed ; | Fees i 1Vent. 163. 
of Judges, Advocates, Proctors, Regiſters, Apparitors, Of Wages 
for a Curate or a Pariſh-Clerk, ( 9. Rights of Naming a Church- 
warden, a Pariſh-Clerk, GS. 3 | 


By the 13 Ed. 1. Stat. De Circumſpecte Agatis, 4 Prohibition 
lieth not for Penance Corporal or Pecuniary injoyn'd, for Deadly 
Sin, as Fornication, Adultery, or the like; alſo for not Fencing the 
Churchyard, or not Repairing the Church, or ſufficiently Adornins it, 
nor for Oblations, Tithes, Mortuaries, Penſutis, Laying Violent 
Hands upon a Clerk, Defamation, where Money is not Demanded, 
not for Breach of Faith. [See 2 Inſt. 487, 488, 489, 490, 491, 492, 
493. for the Expoſition of this Statute.] 2 ' 


By the Articuli Cleri, or the 9 Ed. 2. chap. t, 2, 3, 4, 5, &c. For 
Tithes (not where the Right ariſeth from the Rights of Patronage, 
nor where They amount to the 4th Part, &c.) Oblations, Obven- 
tions, Mortuaries, Commutation of Corporal Penance for Money, 
Laying Violent Hands upon a Clerk, Defamation, Tithes of a Mill 
newly erected, no Prohibition ſhall be granted. © | 


See for the Expoſition of this Statute 4 Rep. 20. 2 Iuſt. 619, 620, 4 
621, 622, Oc. and ſee the Complaint of the Clergy, 3 Fac. 1. 
| 8 . 1 2 HE 2 and 
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| | and the Anſwers to the Complaint, 2.4nft. 601, 602,603, 604, Oc. 


<SFTITA 


TY EX 


; Ia. 96. mine the ſame by His Ec — Sr 4 Þ 
: Ioft- 453, the Cognizance doth belong to the Feuer Court. But where 


614,618,632. the Common or Statute Law giveth, Remedy (whether the Matter 
1 Mod. 132, 


133. be Temporal or Spiritual) The Cognizance belongs to the King's 


Temporal Courts; and tho' the Matter is Spiritual, it ſhall be Tried 
by a Jury; and the Court, being Aſſiſted by learned Advocates in 
that prallen, may inſtruct the th the Eccleſiaſtical Law, as 
they uſually do in.the Common aw. Thus it is, unleſs the Juriſ- 
_ diction of the Eccleſiaſtical Court is allow'd or ſaved b Statute. 
ho b. 2 Yet if the Eceleſiaſtical Court gives Sentence, in a Matter of 
Cawdrie's which They have Cognizance, tho againſt the Reaſon of the Com- 
* 4j. mon Law, the Judges ought to give Credit to it, and believe it to 
1 Roll. E be conſonant to the Law of the Church. | 
526. So much 7857 Lai and Fariſdi tion of theſe Courts in General. 
RO IND It remains that I ſet forth, 1. The Eccleſiaſtical Courts particularly. 
2. Tbeir Proceedings, Cenſures and Puniſnments. | 
1. Of the Eccleſiaſtical Courts in particular. | 
6h, Inft. 322, 1. The Court of m Con29ation of the Clergy (aſſembled by Vir- 
2 Roll, Abr. tue of the King's Writ in'a National Synod) conſiſts of the whole 
223. Clergy, ither* reſent in-Perſon,or by Proxies. The Clergy of the 
Two Rss of Canterbury and Zork do ſit at the ſame Time, 
and Act b mutual Conſent. There is an Upper Houſe, where the 
Archbiſho 5 and Biſhops. ſz. and a Lower Houſe, where Deans, 
Archdeacons and Proctors for the Chapters and Dioceſan Clergy 
do fit. In the Province of 7ark Two Proctors are ſent to the Con- 
vocation, for every Archdeaconry ; but in the Province of Canter- 
bury 'Two only for every Dioceſe. As there are 'T'wo Houſes of 
Convocation, ſo there are Two Prolocutors or Speakers; One of 
the Fillion wege in the Upper Houſe, choſen by that Houſe ; 
another in the Lower Houſe, choſen there and preſented to the 
Upper Houſe. The Archbiſhop is the Preſident, and Prorogues and 
Diſlolves it at the Direction of the King. For the Convocation is 
under the Power and Authority of the King. 

The Juriſdiction of the Convocation: may be exerciſed, in ma- 
king Canons with the King's Licence and Aſſent, in Examining and 
Cenſuring Heretical or Schifmatical Books or Perſons. But then an 
Appeal does lie to the King in Chancery, or to His Dclegates; as hath 
been lately Reſolved. It is the Legiſlative Power in the Church, 
and the Canons that are made. concerning the Chureh with the 

n 9 Rap. 2 Royal Aſſent, bind the Clergy but not then Laity. (O.) 
226. contr. 


Moor 783. By the 25 H. 8. chap. 19. f. 1. The Convocation ſhall be Aſſembled 
regs by the King's Mrit, and the Clerg y ſhall not in their Convocations, 
> Ventr. 44. Attempt, Alledge, Claim or put in Ure any Conſtitutions or Canons, 
Salk. 612 or Enatt, Promulge and Execute any ſuch Canons, unleſs they have 


4 [ he 
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the King's Afſſent and Licence, to make, Promulge and Execute 
the ſame, upon Pain of Imprifonment and Fine. 


— 


This Statute is © Declaratory of the Common Law. » luft. 323 


By the 8 H. 6. chap. 1. The Clerks of the Convocation, Their MF 
Servants and Families, ſhall have ſuch Privilege in Coming, Tarry- | 
ing and Going, as the Commons called to Parliament. 1 

By the 24 H. 8. chap. 12. Then a Cauſe, or Suit, concerns the ey 1 
King, the Party Grieved may Appeal from any Eccleſiaſtical Court 4 
to the Prelates affembled in Convocation, to be finally determined. | 
[Sce the 1 Elix. chap. 1. | 5 nt 


2. The Prerogative Court of the Archbiſhop of Canterbury is held | 
at Doctor Commons in London, P wherein all Teſtaments and Laſt * imp 355. 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates 1 Apr. 
Granted, where the Party dies beyond Sea, or dieth within His Pro- 4 
vince, leaving Bona Notabilia, 4 Bona Notabilia are, when One Can. 93. ik 
Dieth leaving Goods and Chattels at the Time of his Death, of the 4 1 333. 1M 
Value of Five Pounds or more, lying in another Dioceſe, or Pecæ- 
liar Juriſdiction within the Province, beſides that in which he lived 1 
and died. If One hath a Good Debt upon a * Specialty, as upon a Dyer 305. 
Statute, Recognizance, or Bond, (5c. (for theſe are Goods and Chat- , SS Os 
tels) lying in another Dioceſe, He is allow'd to have Bona Notabi- ' EY "i 
lia; and the Probate of the Will, or Adminiſtration of the Goods of 4 
the Inteſtate, belongs to the Archbiſhop of the Province, as Ordinary, 1 
by His Prerogative; or Sede Facautè to the Dean and Chapter, as 4 
Guardians of the Spiritualties. The Bona Notabilia are Regularly 1 
valued at f Five Pounds. But in the Dioceſe of London, it is Ten * 4 lnſt. 333. | | 
Pounds by Compoſition. [See Canon 93. infra.] If the Penalty of 1 
a Bond, (5c. is only of the Sum of Five Pounds, and not the Con- N 
dition, tho' the Bond is forfeited, this ought not to be taken for j 
Bona Notabilia. If the Goods are under Five Pounds, or if they | 1 
are above Five Pounds, and the Two Dioceſes, or the peculiar Ju- 4 
riſdictions, are not ſubject to the fame Archbiſhop (g.) when One 
is under the Archbiſhop of Canterbary, and the other under the 
Archbiſhop of 7ork, There muſt be ſeveral Probates, or Adminiſtra- 
tions, Granted for the Goods in cach Juriſdition. And fo it is, 
when a privileged Perſon in One of our Univerſities dies poſſeſſed of 40 
Goods and Chattels within the Univerſity, and alſo within a parti- | | 9 
cular Dioceſe, the Probate or Adminiſtration, muſt be taken before 14 
the Chancellor of the Univerſity, and the other Ordinary. If one Wi 
dies in a Journey in Another Dioceſe, and hath more than the Va- 1 
lue of Five Pounds about Him, This is not to be reckoned Bona | 
Notabilia, [See Can. 92.] but the 'Feſtament is to be proved, or the 1 
Adminiſtration is to be Granted, by the Ordinaries of each Place. Will! 


By the 93 Canon of James the 1ſt, Bona Notabilia are to be ac- 
counted at Five Pounds at leaſt (if not by Compoſition at a Greater 
Sum) lying in another Dioceſe, or Peculiar Juriſdiction, within the 
Province, beſides that wherein One Died. It being Decreed aud 
Declared, That He who hath not Goods in diverſe Dioceſes to the 
{aid Sum or Value, fhall not be accounted to have Bona Notabilia, 
[See Canon 92. 5 


I men- 


1 — 
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v Roll. Abr. 
908. 

1 Cro. 718, 
719. 

4 Inſt. 335. 
1 Lev. 78. 

x 5 Rep: 30. 
8 Rep. 135. 
1 Cro. 457. 
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I mention this Canon, becauſe t our Law doth take Notice of 
it; inaſmuch as Probates of Teſtaments, and Adminiſtrations be- 
long to the Ecelefiaſtical Law. Civ 

But the Forms of the Probates out of this Court Recite the Par- 
ty's having Goods and Chattels to the Value of Five Pounds, or Bo- 
na Notabilia, in Diverſe Dioceſes and Furiſdiftions Generally ; So 
that it is inſiſted, that it is ſufficient to make Nona Notabilia, if the 
Party left Goods to the Value of Five Pounds in Diverſe Archdea- 
conries, or u Counties or Peculiars, tho' within the ſame Dioceſe. 
(Qu.) [See Book 2. chap. 6. Of the Office and Duty of an Executor. 
For after all, if the Archbiſhop proves a Will, or Grants Letters of 
Adminiſtration, when it does not. belong to him to do it, it is not 
* void, but voidable only by Sentence; becauſe the Metropolitan 
hath Juriſdiction over the whole Province. Whereas if there are 
Zona Nbtabilia, and the Will is proved, or Adminiſtration is Grant- 
ed, by an inferior Ordinary, in whoſe Juriſdiction Part of the Goods 
lie, this is void in it ſelf without any Reverſal by Sentence, as hath 


been ſaid, becauſe the inferior Ordinary hath no Pretenſe to Juriſ- 


7 4 Inft. 335. 


diction in another Dioceſe. 
© 'The Probate of every Y Biſhop's Teſtament, (5c. doth belong to 
the Archbiſhop, tho” he hath not Nona Notabilia. 


9 By the 4 & 5 Ann. chap. 16. Probate of Wills and Letters of 


Adminiſtration of the Goods of WWorkmen in Tards and Docks, 


* 


Work done ſball not be accounted Bona Notabilia. 


Hall be Granted in the Dioceſe where They die, and Mages for 


In this Court are tried all Cauſes of Inſtance be Proving or Re- 
voking ſuch Wills, or forGranting or Revoking ſuch Adminiſtrations; 


[See the 23 H. 8. chap. 9.] And all Cauſes concerning Accounts up- 


2 1Vent. 233. 


on the fame; as alſo Cauſes concerning? Legacies bequeath'd in 
ſuch Wills. But of late ſuch Legacies are ſuffer d by this Court to 


be ſued for in the inferior Eccleſiaſtical Court, under whoſe Juriſ- 
diction the Executor dwell's. [Qu. See the Caſe of Fdgworth v. 


Smalridge. Mich. 3 Geo. 2. in B. R. See for the Fees of the Pro- 


bate of Wills and Adminiſtrations the 21 H. S. chap. 5. and on 
this Act the 3 Inſt. 149, 150. 4 Iuſt. 336. 


By the 25 H. 8. chap. 19. The Appeal from this Court is to the 


| King in Chancery; who appoints Delegates by Commiſſion to Hoar 


and Determine the Appeal. [See Of the Court of Delegates, 


infra.] 


2 2 Bulſtr. 
3 & 4 cont. 
2 Roll. Abr. 
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> 4 Inf, 33). 


Therefore if the Delegates Revoke a Will, Gc. * They cannot 
Grant Letters of Adminiſtration ; for their Power is to Hear and De- 
termine the Appeal. [See of Adminiſtratiou, Book 2. chap. 6. 

The Archbiſhop of York hath the like Court. 

3. Þ The Court of Arches (Curia de Arcubus) becauſe it was an- 
tiently held in Boer- Church (or in the Arched Church of St. Mary's 


in Cheapſide, London) is the next Eccleſiaſtical Court. The Judge 
is call'd the Dear of the Arches ; tho properly the Dean of the Ar- 
ches is the Judge of a Deanery conſiſting of Thirteen Peculiar Pariſhes, 


4 _ Exempt 
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Exempt from the Biſhop of London; whereof Bow-Church (Ec- 
cha #e His) is the Chief, Theſe Peculiars are annexed to 
the Offcialty, The Juriſdiction throughout the Province more 
properly belongs to the principal Official, 

'The Porfons concerned in this Court are the Judge, Advocates 
(All Doctors of the Civil Law) Regiſters, Proctors, c. 
The Judge hath extraordinary Juriſdiction in all Eccleſiaſtical 
Cauſes, except what belongs to the Prerogative Court. Alſo all 
manner of Appeals whatſoever from any Biſhops or their Chancel- 
lors, Commiſſaries, Deans and Chapters of Cathedral or Collegiate 
Churches, Archdeacons or their Officials, firſt or laſt, are directed 
Hither. Alſo all Appeals from the Commiſſaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches. ¶ See 
the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of the 
Dioceſe of another, unleſs it be on Appeal, (5c. [See the 23 F.8. 
chap. 9. p 

The Nai of Canterbury hath his Court of Audience; the 
Auditor whereof hath in all Things like Juri ſdiction with the Prin- 
cipal Official or Dean of the Arches. He has antiently been Vicar 
General of the Archbiſhop in Things Spiritual, by Virtue of a Spe- 
cial Commiſſion. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctors Commons, as Vicar General, 


Principal Official of the Arches and Auditnce, © though the Offices © Lyndwood 


of Principal Officiat and Vicar General are diſtinct, as before obſer- 
ved, and may be given to different Perſons. As Vicar General, He 
may execute by Himſelf or Commiſſaries all Ecclefiaſtical Juriſ- 
diction in every Dioceſe becoming Vacant within the Province of 
Canterbury, and viſit the ſame, and puniſh fuch Offenſes as are pre- 
ſented to Him. There is ſomething like a Court of Audience kept 
within the Archbiſhop's Palace; but He meddleth there only with 
voluntary Juriſdiction, as Confirmation, Election and Conſecration 
of Biſhops, Granting the Guardianſhip of the Spiritualties of Bi- 
ſhops Sede Facante, Admiſſion and Inſtitution to Benefices, Gs. 


de Sequeſt. 

Poſſ. & kruR, 
ap. Fre- 
quens. v. Vi- 
carius Gene- 
ralis. 


The Archbiſhop of br hath likewiſe His Court of 4rches and 


Audience. 


By the 25 H. 8. chap. 19. The Appeal from the Arches is to the 
King in Chancery. 


4. The Court of 4 Faculties belongeth to the Archbiſhop of 4 4 Inf. 347. 


Canterbury, and the Judge is call'd Maſter of the Faculties. 

He Holdeth no Plea of contentious Juriſdiction. But His Porter 
lies in granting Diſperſations ; as to marry, to cat Fleſh on Days 
Prohibited, as every Dioceſan may make the like Grants; [See the 
5 Fliz. chap. 5. 27 Elis. chap. 11. 33 Eliz. chop. 7. 21 Far. 1. 
chap. 28. 3 Car. 1. chap. 4.] To be Ordained Deacon under Age; 
That the Son may ſucceed the Father in a Benefice; That one 
may have Two or more Benefices incompatible, &c. In this Court 
are Regiſtred the Certificates of Biſhops: and Noblemen granted to 
their Chaplains, to Qualify Them for Diſpenſations for Pluralities 
and Non-Relidence, 


2 
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By the 25 H. 8. chap. 21. The Archbi of Canterbury may 
grant Diſpenſations to the King, and likewiſe Licences to all others, 
of Things that formerly uſed to be Licenced. Howbeit, of Cauſes 
not uſed to be Licenced, no Diſpenſations ſhall be Granted, with- 
out the Approbation of the King and Council. | 

Licences of Things whereof the Tax did heretofore extend to 41. 
ſhall be alſo confirmed by the King s Great Seal, and enroll d in 
Chancery. But all others may be Granted by the Archbiſhop with- 
ont ſuch Confirmation, unleſs the Party px cc: to have it enroll d ; 
and then the Fee for the Seal ſhall be 5 s. and not above. And All 
AU, done by Virtue of ſuch Licences, ſhall be Good in Lat. 

This Att ſhall not inhibit the Archbiſhop of York, nor other Bi- 
ſhops, to diſpenſe, as They are wont to do, by the Common Law or 
Cuſtom. 2 5 a 

During the Vacation of the See of Canterbury, The Guardian 
of the Spiritualties ſhall rant Diſpenſations. 


[See the 21 H. 8. chap. 13. Concerning Pluralities and Non-Re- 

ſidence, Cc. And Of an Archbiſhop, Book 1. chap. 3.] | 

e 4 Inſt. 338. 5. The Court of © Peculiars of the Archbiſhop of Canterbury is 
qe pos that which hath a peculiar Juriſdiction in ſeveral Pariſhes in the 
nonicum City of London and in other Dioceſes, &c. within his Province; in 
p. 119. all Fifty-Seven. They are call'd Exempt Juriſdictions, not becauſe 
They are under no Ordinary, but becauſe they are not under the 
Ordinary of the Dioceſe, Gc. For the Juriſdiction is annexed to the 
Court of Arches; and the Judge thereof may Originally cite in 


theſe Peculiars belonging to the Archbiſhop. | See Car. 94.] 


By the 25 H. 8. chap. 19. Appeals from Places Exempt, which 
were before to the See of Rome, ſhall be henceforth into the Chan- 
cery, and ſhall be Determined before Commiſſioners or Delegates, - 
under the Great Seal, &c. | 


Note, That there are Royal Peculiars and Free Chapels, as well 
as Archbiſhops Peculiars. There are alſo ſome peculiar Eccleſiaſti- 
cal Juriſdictions belonging to the King which belonged to ſome 
Monaſtcries and Religious Houſes. | 

From theſe Peculiar Courts the Appeal lies immediately to the 
King in his Chancery. [See the 25 H. 8. chap. 19. | 

There are ſome Peculiars belonging to a Dean and Chapter or 
Prebendary, Exempt from Archdeacons only. 'This Extraordinary 
Power was Derived from the Biſhop, of Antient Compoſition. 
Theſe may be Viſited by the Biſhop in his Primary or Triennial 
Viſitation. In the mean Time an Official of the Dean and Chapter 
or Prebendary is the Judge. | 

From Hence the Appeal lies to the Biſhop of the Dioceſe. 

* 4 loſt, 338. 6. 'The * Conſiſtory Courts of the Archbiſhops and of the Biſhops 
of every Dioceſe are held in their Cathedral Churches for Trial of 
all Eccleſiaſtical Cauſes within the Dioceſe. The Biſhop's Chancel- 

23 Cro. 65. lor is the Judge, 8 ſuppoſed to be Skill'd in the Civil and Canon Law. 

A. 258 Abr. The Cauſes are managed by Proctors, a Regiſter taking the Minutes 

5 or Acts of Court. In Places of the Dioccſe far Remote, and ay cb 
I | rom 
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from the Biſhop's Conſiſtory, The Biſhop appoints a Commiſſary (Ch n- 
miſſarius Foraueus) to Judge in All Cauſes within a Certain Diſtrict; 


and a Regiſter to enter His Decrees. h He is ſaid to be a Superfluous 
Officer. ON 5 44 jo tr) eee 
The Biſhop has of Common Right the Power of Inſtitution into 


Benefices, of Diſpenſing in Common Caſes, and of a Primary and 


* 


Triennial Viſitation over His whole Dioceſe. Theſe he Exerciſes in 


Perſon, or by His Chancellor. ['Sce Of a Biſhop, Book 1. chap. 3« |; 


By the 24 H. 8. chap. 12. From the Biſhop, & His Chancellor, or 
Commiſſary, The Appeal is to the Archbiſhop of either Province 
Reſpettively. | 


[See of th Juriſdictions of ſome Deans and Chapters, Book 1. 
chap. 3. ; be 


7. i The Court of the Archdencon is the moſt Inferior Court; and i 4 laſt. 339. 


is Holden in ſuch Places as the Archdeacon, either by Preſcription 
or Compoſition, hath Juriſdiction in Spiritual or Ecclehaſtical Cauſes 
within his Archdeaconry. ET 

The Judge of this Court is call'd the Official. ; 

The Archdeacon, (or the Official in his Name) may Viſit annually 
(and by Cuſtom Twice in a Year) the Clergy and Laity within His 
Juriſdiction. He commonly hath the Power of Granting Licences 
and Faculties, Probate of Wills, and Power of Granting Letters of 
Adminiſtration, either Concurrently with the Biſhop, or Excluſively, 
He has the Cuſtody and Sequeſtration of All vacant Benefices, and 
the Right of Induction of all Incumbents, &c. But 'Theſe Powers 
are uſually Transferred to His Official by Patent. 

It is Queſtion'd, whether an Archdeacon, as an Archceacon, Hath 
any Original Juriſdiction; or any Juriſdiction without Title by Pre- 
ſcription or Covenant. [See of an Arehdeacon, Book 1. chap. 3.] 


By the 24 H. 8. chap. 12. From the Archdeaton Court, The Appeal 
is to the Biſhop or Dioceſan. But when the Cauſe is commenced be- 
fore an Archdeacon of Any Archbiſhop, or his Commiſſary, The Ap- 
peal muſt be to the Court of Arches. From thence to the Archbiſhop 
Himpelf. But by the 25 H. 8. chap. 19. To the King in Chancery. 


8. The k Curt of Delegates is ſo called, becauſe the Judges ate , Inſt. 449, 
Delegated, and ſit by Force of the King's Commiſſion under the 2 Roll. Abr. 
Great Seal, upon Appeals to the King in Three Caſes. 1. When a 232, 233: 


Decree or Sentence is given in an Eccleſiaſtical Cauſe by the Arch- 
| biſhop or Any of His Officials. 2. When Any Decree or Sentence is 
Given in Any Eccleſiaſtical Cauſe in Places Exempt, or Peculiars, 
belonging to the King or to an Archbiſhop. 3. When a Sentence 
is Given in the Court of Admiralty according to the Civil Law. 
[See the 25 H. 8. chap. 19. 8 Elis. chap. 5.] 


| If the Delegates in Eceleſiaſtical Cauſes are Spiritual Perſons, 1 4 luft. 227. 


They may proceed to Excommunication. If they are all Laymen, 
the Fault is not in the Law, but in the Nomination. 

Note, 'That All Appeals from a Definitive Sentence muſt be with- 
in fifteen Days by the 24 77.8. chap. 12. 25 H. 8. chap. 19. But if 
the Appeal is from an Zzterlocrtory Decrce, It ought to be made 
within Ter Days by the Canon Law. | 


11 Appeals 
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Appeals from a Sentence given in the m Court of Chivalry, or 
Corrs Martial, in a Cauſe of Arms, arc not By Virtue of theſe Sta- 
tutes. -{Sve Of the Churt of the Conftable and Marſhal, Ante.) 

9. There is a Court of n Commiſſuners of Review ; which Com- 
miſſion the King may Grant as Supreme Head, to Review the De- 


finitive Sentence in the Court of Delegates, notwithſtanding the 


24 H. 8. chap. 12. and the 25 H. 8. chap. 19. For there are no 


© 4 Inft. 340. 
2 Roll. Abr. 


233» 


P > Inſt. 622. 


Words in Thoſe Statutes to Reſtrain Him; and the Pope, as Su- 
preme Head by the Canon Law, uſed to Grant a Commiſſion of 
Review after ſuch a Definitive Sentence. [See the 26 FL. 8. ch. 1. 
1 Fliz. chap. 1.) Beſides a Commiſſion of Review may be Grant- 
ed; becauſe, though the King Grants Juriſdiction in Eccleſiaſtical 
Cauſes to His Subjects by Virtue of a Statute, He does not Deptive 
Himſelf of His own Original Power. 

2. The Proceedings and Puniſhments in the Eccleſiaſtical Courts, 
are Different from the Proceedings and Puniſhments in the Tempo- 
ral Courts, and for different Ends and Purpoſes. Therefore 1 ſhall 
give ſome Account of them. | 

As to the Proceedings in the Eccleſiaſtical Courts. 

The Proceedings in the Temporal Courts are according to the 
Common and Statute Laws. [ Sce chap. 4 G 5. poſtea.] But the 
Eccleſiaſtical Courts Proceed according to the Courſe of the Civil 
and Canon Laws, By Citation, | Sec the 23 H. S. chap. 9.] Libel or 
Articles, [See the 2 H. 5. chap. 3. and 2 Inf. 6169] Anſwer upon 
Oath, Proof By Vitneſſes and Preſumptions, [Sec 2 Inſt. 608. 
1 Fentr. 251. In what Caſes oze Witneſs ought to be Allow'd.] A 
Definitive Sentence without a Jury ; and after that for Contempt of 
the Sentence By Fxcommunication; And if the Sentence is diſliked, 
By Appeal. 

An Appeal ( 4ppellatio) is a Removing of a Cauſe in an Eccleſi- 
aſtical Court to a Superior Eccleſiaſtical Court. Hereby the Sen— 
tence is ſuſpended, 'till the Appeal is Heard and Determined. 

All Acts done after the ſaid Appeal, in Prejudice of the Appel- 
tant, are to be Reverſed, And tho' One is Excommunicated while 
the Appeal is Depending, He may bring Actions at Common Law. 

For the Force of Theſe Words in a Commiſſion (viz. 4ppellatione 
Remota) Sec the 4 Inſt. 340. and Concerning Appeals, 4 Iaſt. 339, 
340, 341. It is ſaid that an Appeal is a Natural Defenſe, and cannot 
be taken away By any Prince or Power. [O. 

In Criminal Cauſes, The Proccedings of the Eccleſiaſtical Courts 
are By Inquiſition, or ex Officio Mero; or By Accuſation, or ex Officio 
Promoto; or By Denunciation, or Preſentment of Church-wardens 
in V . 5 {See Clark's Praxis In Curiis Eccleſiaſticis, Tit. 

10, (5c. 
; As to 0 Puniſhments in the Eccleſiaſtical Courts. 

P The Temporal Courts inflict Puniſhment upon the Body, or by 
Pecuniary Mulcts, or By Forfeiture of Lands and Goods, But the 
Eccleſiaſtical Courts inflict Cenſures and Puniſhments pro /alute 
Anime, and to Reform the Inward Man. The Eccleſiaſtical Pu- 
niſhments are Purgation, Publick Penance, Excommunication, Iu— 
terdift, Suſpenſion, Deprivation and Degradation. 

1. Purgation is the clearing One's ſelf of a Crime, whereof He is 
Gencrally Suſpected, and of the ſame accuſed betore a Judge ; as up- 

4 | on 


— 


— 


Ch. I. Tau of Englancd. F507 


— * _ * 


on a Common Fame of Incontinency, (ec. If the Party denied the 
Fact, the Judge enjoin'd him Purgation, or to clear himſelf by his 
own Oath, [See infra: ] and by the Oath of Four; Five or Six Credi- 
table Neighbours; more or leſs; The Oath of the Perſon ſuſpected. 
was to aſſert His own Innoceney; and the Oath of His Compurgators 


that they Believed what He ſwore to be True. If He purged ante | 
cleared Himſelf after this Method, He was to be diſmiſſed, and de- | 
clared innocent. If he fail'd. in ſuch Purgation, by refuſing to make My 


Oath of His own Innocency, or could not find the Number of Com- 
purgators enjoin'd, He was to be puniſhed by publick Penance, as if 14 
He had been duly convicted by: Confeſſion or Witneſſes. 4 J//ager of 5 1nft.294.b 1 
Law by the Defendant and Eleven of His Neighbours, is ſomething a * 
like it. [Sce Of Trial, chap. 4. poſtea.] But now, 


By the 13 Car. 2. chap. 12. It ſhall not be lawfyl for any Perſons 
n ag Spiritual or Eccleſiaſtical Furiſdittion, To Tender or Ad- 
miniſter unto any Perſon the Oath ex Officio, or any Oath, whereby 
He may be Charged or Compelled to Confeſs, or Accuſe, or to Purge 
Himſelf of any Criminal Matter or Thing, whereby He or ſhe may be 
liable to Cenſure and Puniſhment. | Sce the 16 Car. 1. chap. 11.] 


So that by this Statute the Oath, as to the Party Accuſed, is taken i 
away. But this is only as to that Part of the Form and Method of | al 
Purgation ; for the Statute breaking in upon the Canon Law, or an 
Eccleſiaſtical Cuſtom, cannot fairly be extended further. Here is 
ſtill a Legal Purgation left, tho' not the Canonical. For it remains 
that the Party accuſed ſhould declare his. Innocency without Oath; 
and that the Compurgators may ſtill ſwear as to their Belief, that 
what He ſays is true or falſe, Tho ſome maintain, the Oath being H 
taken away, the Foundation of the whole Proceedings, That all the 1 
Proceedings of Purgation upon Common Fame do fall too; Feet | 'q 

But ſubſequent Practice, ſince the Statute, at Archiepiſcopal, E- | [4 
piſcopal and Archidiaconal Viſitations (Contemporary Expoſitions 
upon, the Meaning of the Statute) ſhews the contrary Opinion of 
Thoſe that could beſt judge of the Intent and Deſign of our Legiſla- 
tors. Beſides, if this Branch of the Eceleſiaſtical Diſcipline ſhould be 
taken away, and Common Fame is of no Force to ground a Proſe— 
cution, many Shameleſs Lewdneſſes, and Scandalous Immoralities 
mult go unpuniſhed, and be ſuffered to Reign and Triumph. deco 
Le; | wh „ 1 | {. 
* r If in a Penal Law the Juriſdiction of the Ordinary is Saved, a 2 IoRt. 657, 1 
Clerk or a Layman ſhall not be compell'd to take an Oath, becauſe 638. 
it may be an Evidence againſt Him at the Common Law upon the 
Penal Statute; Ih | | | 

2. Publick Penance is a Puniſhment impoſed for a Crime, by 
ſtanding in fome publick Place, and making an Acknowledgment of | 
it, to ſatisfy the Church for the Scandal given by an Evil Example. 1 
In the Caſe of Inceſt, Adultery, c. the Sinner is uſually injoin'd to 
do publick Penance in the Cathedral or Pariſh Church, or Publick 
Market Barefoot and Barcheaded, in a White Sheet, and to make 
an Open Confeſſion of His Crime in a preſcribed Form of Words, 
Gc. For ſmaller Faults, a publick Satisfaction or Penance is to be 
made in the Court, or before the Miniſter and Churchwardens, or 
ſome of the Pariſhioners ; as in Caſes of Defamation, Gc. 

I'tt 3: - Penance 
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Penance may be changed into a Fino, or Sum of Money, to be 

' 3 Inſt. 150. given to pious: Uſes, which is call'd Chumunting. But the Judge 

4 Inſt. 336. ought not Directly or Indire&ly to take any Thing hereof to his own 

Jſe, or for the Aſſeſſment thereof, or Entring the Publick Act. If 

| doth, it is Extortion. Ouære, If he takes only his cuſtomary Fees. 

t1Inſt.133.h. 3, © Fxcommunication is an Eccleſtaftical Cenſure, by which a 

"EE, Chriſtian is excluded from the Communion of the Church iti Sacred 

Rites and Privileges, and from the Company of the Faithful; or at 

leaſt from receiving the Sacraments, The Firſt is call'd the Greater 

Excommunication, The Second, (e.) an Exclufion from the Sa- 

craments only, is the Leffer Excommunication, which is ſeldom 

put in Practice: In either Caſe, the Offender is diſabled to do any 

judicial Act, as to ſue, To be a Witneſs, Gc. though He may be 

Sued. But every Excommunication doth not diſable one. For if 

a Mayor and Commonalty, or any other Corporation Aggregate, 

bring an Action; An Excommunication of the Mayor, (5c. ſhall 

not diſable Them, becauſe They fue and anſwer by Attorney [and 

in their Corporate Capacity. ] Otherwiſe it is of a ſole Corporation. 

ö 1 v If Executors or Adminiſtrators are Excommunicated, They are 

chap. 15. diſabled to ſue as Executors, becauſe They which converſe with a 

p. 168. Perſon Excommunicated, are Excommunicated alſo. * If a Biſhop 

Tre" is Defendant, an Excommunication by the ſame Biſhop againſt the 

Plaintiff, ſhall not diſable Him ; for it ſhall be intended for the 

ſame Cauſe, if another is not ſhewn. An Excommunication againſt 

y 4 Inſt. 340. an J Appellant, while the Appeal is Depending; is void, as before 

312 K Stud. 2 If the Ordinary Excommunicates One for any Thing, where He 

Dial. 2. hath not Cognizance of the Cauſe, the Party hath his Action againſt 
5 Him, or the Ordinary may be indicted. TIP 

623. In ſome Caſes Offenders incur Excommunication, Ipſo Fatto, by 

N Acts of Parliament, © but it takes no Effect till they be convicted at 

Law, and the Conviction is tranſmitted to the Ordinary. 

An Excommunication is generally pronounced for Contempt, in 
not Appearing upon Summons ; or after Admonition, for not obey- 
ing a Deerce, c. It is publiſhed in the Church by Virtue of an 

o E. N. B. Inſtrument under the Seal of the Court by the Miniſter; b and then 
62, 63. if the Offender does not ſubmit within Forty Days after the ſaid 
5 4 Publication, He may be impriſon'd by Virtue of the Writ of Signifi- 
rn  cavit or Capias Excommunicatum, upon the Certificate of the Bi- 
ſhop, Gc. to the King in Chancery. Upon this Writ one may have 
an Alias and Plnries; and if they are not anſwered, an Attach- 
ment againſt the Sheriff may go, directed to the Coroners, returnable 
iato the King's Bench. This is by the Common Law. [See the 
5 Elis. chap. 13.] And the Excommunication and Impriſonment 
ſhall continue, till the Party is Reconciled to the Church, and Diſ- 
charg'd by Abſolution, and the Writ De Excommunicato Deliberando 
upon the Certificate of the Biſhop, (c. to the King in Chancery, 

that the Party hath made his Satisfaction to the Church, 


FN:. None can Certihy Excommunication but the © Biſhop, unleſs the 
oy $8 Biſhop is beyond Sea, or ia Remotes ; or unleſs the Certificate is by 
op. . 


One that hath ordinary Juriſdiction, and is immediate Officer to the 
King's Courts; as the Archdeacon of Richmond, or a Guardian of 
the Spiritualties when the See is Vacant. If the Biſhop certifieth the 
Excommunication under Seal, and dieth before it is receiv'd, it is 

2 1 nothing 


Inſt. 134. a. 


8 17 % : | 
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nothing worth. But his Succoſſor ought to certify it. And tho' the 
Biſhop is in His Dioceſe, The Certifioate of the Chantellor or Vicar 
Genetal, of a Contumacy or Contempt totho Church, directed to the 
King in his Chancery, and reciting that the Biſhop isi Rematss, 
ſhall not be Traverſed. But the Court may inſiſt to be inform'd of 
it by Writ out of the Chancery, and not depend wholly on tho Sur- 
miſe of the Party. The Biſhop may certify an Excommunication 
made by his Commiſlary ; for the Cdmmilſlary acts in the Right of 
the Biſhop. But in the Certificnte of an Excommunication, The 
Cauſe of the Excommunitation muſt he ſpecially, ſhewn or ſet 
forth. It is not ſufficient to ſay, That it was denounced For Manifeſt 
Contempt, &c. The Judges will ſee by it whether the Eccleſiaſtical 
Court hath Cognizance of the principal Cauſe. ee. 
A MAS Elect, after Confirmation, and before his Conſecration, 
may certify an Excommunication ; for tht Power of the Guardian 
of the Spiritualtios ceaſes after his Election by the King's Couge 
d Elire, and Confitm ation 


An Excommunication certified under: tho Seal of the 4 Commil- * Toft 134 4. 
8 Rep. 68. 
I Roll. Abr. 


ſary or Official, will not be allbw'd. An Excommunication may be 
certiſied by the © Delegates of Appeals: [See Of the Conrrts of the 
Unrverſities, chap. 2. poſts] oa] 16/852 e 

t If the Sheriff doth Deliver Offenders committed upon the Writ 
of Significavit, without Order of Law ;, upon Complaint of the Bi- 
Mop, Gc. into Chancery, a Writ ſhall be arwarded to the Coroners, 
to apprehend the Party Excommunicated, and an Attachment, to 
cauſe the Sherift to appear and anſwer tht Contempt, 1 

1 4 25 | 18 „ i 

By the 5 Eliz: chap. 23. Wrizs De Excommunicato Capiendo 
{all iſſue out of the Court of Chancery in Term-Time, nud be -Re- 
turnable in K. B. Ke. ite 9 e e a 

If in the Excommunicato Capiendo The Eæcommunicated Party 
hath not a ſufficient Addition, according to the 1 H. 5. chap. 5. Or if 
in the Significavit it in not contained, that the Excommunication pro- 
ceeds upon a Cauſe or Contempt, ſome Original Matter of Hereſy, 
Refuſing to have his Child Baptized, To Receive the Sacrament, To 
come to Divine Service, or for Error in Matters of Religion and 
Doctrine, Incontinency, Uſury, Simony, Perjury in the Eccleſiaſti— 
cal Court, or Idolatry; He ſhall not incur the Penalties in this Act, 
(viz.) For his Contempt in not Rendring Himſelf Priſoner upon the 
Ca pias, &c. | See the Act at large. 


TY, SS, d: .H 


s So that this Statute does not require the Capias with Procla- s > 1:6. G61. 
mations, and the Peralttes in other Caſes beſides the Ten Caſes men- 3 Cro. 196, 
tioned in the Statute. But the Court hath inſiſted, That the Crime '9 


muſt be ſpecified in the Writ ; and even in a Cauſe of Defamation, 


that the Defamatory Words ſhould be Recited; h that it may Ap- » lad. 615 
pear to the Judges, whether the Spiritual Court hath Cognizance of 6:3. 
the Cauſe, upon which the Party was Excommunicated. i For no * 899 wok 


- . . 4 4 - 
Excommunication can be pronounc'd for a Tempora! Cauſe, but by + : tft. 527. 


Act of Parliament, | 
Thoſe that Die under the Sentence of Excommunication, can- 


not receive Chriſtian Burial. [See the Rubrich in our Liturgy. | 


4. An 


e 4 Inſt. 327. 
f F. N. B. 64. 
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4. An Imerdiff is an Eccleſiaſtical Cenſure, by which Perſons 
are prohibited, to hear Divine Service, or to have the Sacraments 
adminiſtred to Them, or Burial ; or when Divine Service is forbid- 
den to be had in ſuch a Place or Places. An Interdi& of Perſon 
followeth the Perſons, where-ever they Remove. An Interdict of 
Place is only with regard to ſuch a Church or Place; and then the 
Perſons may be receiv'd into another Church, but not into their 
own. There is alſo a Mixt Interdict, when both the People, and 
the Church, &c. are ſubjected to this Cenſure. . 

But this Cenſure hath been of long Time Diſuſed. | 
5. Suſpenſion is a Cenſure, whereby Eccleſiaſtical Perfons are 
forbidden, to exerciſe their: Office, or to take the Profits of their 

Benefices, or where they are forbidden Both of them, in Whole or 
in Part, for a certain Time or for Ever. Hence it is ſaid, there is a 
Suſpenſion ab Officio or Beneficio, or ab Officio et Beneficio. Clergy- 
men are only liable to this Cenſure. But there is a Suſpenſion, 
which relates alſo to the Laity, (viz.) A Suſpenſion ab Ingreſſu Ec- 
cleſiæ, or from the Hearing of Divine Service there, [See the 5 & 


. 
* 


6 Ed. 6. chap. ./ I. . 700 EY $M 
 Tſrregularity is a Canonical Impediment, ariſing from ſome infa- 
mous Crime, or Defe& of Body or Mind, to take Orders, or if al- 
ready in Orders,” To Miniſter in the ſame. This Cenſure is out of 
Uſe, tho" it is inflicted by a late Canon. [See Can. 113.} _ 
6. Deprivation is an Eccleſiaſtical Cenſure, by which a Clergy- 
man is Deprived of His Benefice. 14 | 

7. Degradation is an Eecleſiaſtical Cenſure, whereby a Clergy- 
man is Deprived of his Orders. It is otherwiſe call'd Depoſition. 
A Sentence may not only be given for this Purpoſe, but the Clerk 
may be ſolemaly ſtrippd of His Clerical Habit. 

From All theſe Puniſhments Appeals may be made to Higher 


Courts, as in other Eccleſiaſtical Caſes. 


Thus much Of the ſeveral Kinds of Courts of the largeſt. Ex- 
tent, or of Thoſe that are Diſperſed throughout the Kingdom. 


{I 


"CHAP: 


— 
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Of the ſeveral Kinds of Courts that are Particular, 
Limited or Exempt Juriſdictions, (vix.) Of the 
Marſhalſea, Ot the Lord Steward, &c. to Enquire 
of Felony By Confederacy, c. Of the Lord 
Steward of the King's Houſe Concerning Treaſons, 
Felony, Bloodſheding, &'c. Of the Courts within 
the Principality of Wales, Of the Duchy-Chamber of 
Lancaſter, Ot the Courts of the Counties Palatine, 
Of the Courts of the Cinque Ports, Of the Courts 
of the Stannaries, Ot the Mayor of the Staple, Of 
the Courts within the City of London, Of the Courts 
in Other Cities, Towns Corporate, Boroughs, Ec. 
Of the Courts of the Univerſities of Oxford and 
Cambridge. 


HE Particular Courts and Limited Juriſdictions, or Thoſe 
| which are not diſperſed throughout the Kingdom, are The 
Court of the Mar/halſea, The Court of the Lord Steward, 
c. to enquire of Felony by Confederacy, &c. Of the Lord 
Steward of the King's Houſe Concerning 'Treaſons, Gc. Of the 
Courts within the Principality of Nales, Of the Dachy-Chamber 
of Lancaſter, Of the Counties Palatine, Of the Cinque Ports, 
Of The Court of the Stannaries, Of the Mayor of the Staple, 
The Courts within the City of London, Of the Courts in other 
Cities, Towns Corporate, Boroughs, Gc. Of the Courts of the 
Univerſities of Oxford and Cambridge. 


k Of theſe Particular Courts, Let It be again obſerved, That * 2 Inſt. 548. 


ſuch Juriſdictions, Derogating from the General Courts of the 
Common Law, are always to be taken ſtrictly. 


I. The Court of the ! Marſhalſea is a Court of Record at Com- Of the Court 
mon Law, Ordain'd to Hear and Determine Suits betwixt Thoſe 8 
of the King's Houſhold and others within the Yerge (ſo call'd 4 Crompt. 
Virgd, a Rod, which the Marſhal carries) or within Twelve Miles Jur. 102. 
of the King's Lodgings. Tho' the King gocth out of the Bounds As 543, 
of the Verge for His Recreation, If the Houſhold continues where à Inſt. 130. 
They were, 'This is no Removing. When the King gocth in Pro- 880 20, 
greſs, There the King moveth with his Houſhold. [See 13 Rich. 2. 16 Kew: 71, 
Stat. 1. Chap. 3.] 72, 73» 74» 


'This Court is Held in Southwark, and hath a Priſon belonging to Ates 


Kitchin, 199, | 


it, called the Marſbalſea. This Marſhalſea is to be underſtood of Ss. 
the Houſhold, not of the King's Marſhalſea ; for that belongeth to 
the King's Bench. 


The 
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The Pa dne of this Court are, the Steward of the Court, and 
Marſhal of the King's Houſhold. Their Offices are for Life. And 
though the Marſhal be one of the Judges, He ſees too that the 
Execution be done. 

5 As to the Juriſdiſtion of this Court, It is Settled by Statute, 


y Articuli ſuper Chartas, chap. 3. or the 28 Ed. 1. The Steward 
and Marſhal of the King's Houſe ſhall not Hold Plea of Freehold, 
neither of Debt nor of Covenant, nor of Any Contratt, but only of 
Debts and other Things of the People of the ſame Houſe ; Of Con- 
tracts and Covenants that One of the King's Houſe ſhall have made 
with Another of the ſame Houſe, and in the ſame Houſe ; Of Treſ- 
paſs done within the Houſe, and of other Treſpaſſes done within the 
Verge. | 

This is the proper Juriſdiction of this Court. 

m So that they cannot Hold Plea but of Three Actions, (vis.) 
Debt, Covenant, and Treſpaſſes. In Debt and Covenant Both the 
Parties muſt be of the King's Houſhold. In Treſpaſſes It is ſuffici- 
ent If One of the Parties is of the King's Houſhold. But though 
the Act ſpeaketh Generally of 'Treſpaſles, yet Treſpaſſes Vi et Ar- 
Mis are only to be underſtood ; as Battery, Taking away Goods; 
not Treſpaſſes Quare Clauſum fregit, Treſpaſs and Ejectment, 
'Treſpaſs upon the Caſe, nor Any other Perſonal, Real or Mixt 
Action. 2 

For the Expoſition of this Obſcure Act, ſee further in the 10 Rep. 
74, 75. 2 Inſt. 548, 549. 


577 the 5 Ed. 3. chap. 2. & 10 Ed. 3. Stat. 2. chap. 3. Error Here 
ſhall be amended in the King's Bench. 


The Court of the King's Palace at Weſtminſter was erected by 

King Charles the Firſt by Letters Patents, and made a Court of 

Record; the Liberty whereof Extends Twelve Miles round Vite— 

_ Op Juriſdiction was ſince confirmed by King Charles the 
econd. 

The Judges are the Steward of the King's Houſe, and the 
e eee and the Steward of the Court, who is always a 

awyer. 

In this Court 12 Miles Round Mhitehall they Have Juriſdiction, 
to Hold Pleas of All Manner of Perſonal Actions whatſoever, as 
Debt, Treſpaſs, Battery, Slander, Trover, Actions on the Caſe, (5c. 

The Proceedings of this Court are By Attachment or Captas, 
(which may be Had at ſeveral Places within the Liberty) upon 
which the Defendant is to Give Bond with Sureties for his Appear- 
ance at the next Court; and upon His Appearance He muſt put in 
Bail, to Anſwer the Condemnation of the Court. The reſt of the 
Proceedings are according to the Courſe of the Common Law. It 
the Cauſe is Conſiderable, It is uſually remov'd into the King's 
Bench or Common Pleas by an Habeas Corpus cum cauſd, [See the 
8 H. 6. chap. 10.] Otherwiſe a Cauſe is brought to Trial in Four 
or Five Days. 

4 For 
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For the Fees of the Marſbalſea or Palace- Court, See the Compleat 

Sollicitor, p. 389. 11 Pg M 
II. The Court of the * Lord Steward, Treaſurer and Comptroller Of the Court 

of the Kings Houſhold, To Enquire of Felony by Confederacy, Con- hack _—_ 

ſpiriug and Tmagining (by the King's Sworn Servants under the To Enquire 

Degree of a Lord) To murder the King or any Lord, or any o- — 4 by 

ther Perſon of the King's Privy Council, or the Steward, Treaſurer « 4 168. 133. 

or Comptroller of the King's Houſhold, is held by Virtue of the 

3 H. 7. chap. 14. [See Bock 3. chap. 1. Of Felony againſt the King 

and the King's Couucellors, ci; And for the Expoſition of this Sta- 

tute, ſee 3 Inſt. 38, 39.] | Dh 


| III. The 8 Court of the Lord Steward of the King's Houſe, or in Of the Court 
His Abſence, Of the Treaſurer and Controller of the King's Houſe of the Lord 


and Steward of the Mar/halſea, hath Jariſdiction, to Enquire of, dhe Kings. 
Hear and Detcrmine all 'Treafons, Miſpriſion of "Treaſon, Murders, Houſe, &c. 
Manſlaughters, Bloodſhed and other Malitious Strikings, whereby“ 3 549. 
Blood ſhall be ſhed, in any of the Palaces and Houſes of the King, Voz e 
or in any other Houſe, where his Royal Perſon ſhall Abide. | 

And this Juriſdiction is given by the 33 H. 8. chap. 12. [See the 
33 H. 8. chap. 12. at large, Wherein the, Solemnity of the Trial, 
and the manner of the Proccedings are ſet forth. And fee 3 Iuſt. 
140. and Book 3. chap. 3.] 4 * | 


IV. The Courts within the Principality of Males, and their Ju- OftheCourts 
riſdiction, are ſettled by Acts of Parliament. The Principality den, 0 
Conſiſteth of Twelve Counties, beſides the Shire of Monmouth, of Wk? 
and other Lordſhips and Manors united to. Falop, Herefordſhire, - 
and Gloceſter ſhire. n | 


By the 34 & 35 H. 8. chap. 26. There are General or Quarter- 
Seſſions 772 each County, County-Courts, Hundred-Courts, Turns, 
Leets, Court-Barons, Corporation- Courts, Ge. 

There ſhall he kept a Seſſions tewice every Tear in every of the 
Twelve Counties of Wales; which Se (ſions ſhall be calld The King's 
Great Seſſions of Wales, The Juſtices of - thoſe Courts ſhall have 
their Offices by Letters Patent under the Great Seal, to be Exe- 
cuted by Themſelves or Deputies. And theſe Fuſtices may hold Pleas 
of the Crown in as large a Manner as the Kinz's Bench, &c. and 
alſo Pleas of Aſſizes, and all Other Pleas and Attions, Real, Per- 
ſonal and Mixt, in as large a manner as the Lord Chief Juſtice of 
the Common Pleas, &c. They ſhall alſo Hear and Determine All 
Criminal Offenſes whatſoever committed within their ſeveral Li- 
mits, according to the Laws. of England. Alſo Recoverics and 
Fines may be taken before the ſaid Juſtices, of Lands within Their 
Authority, as 1s uſed before the Chief Juſtice of the Common Pleas. 

Errors aud Judgment, before any of the Juſtices in the Great 
Seſſions in Pleas Real, Perſonal or Mixt, ſhall be Redreſſed by 
Writ of Error ozt of the Chancery of England rertwrnable before 
the a een of the King's Bench, as other Writs of Error are in 
England, 
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No Execution of any ny given am any Baſe Court ſhall 
be ftaid by any Writ of Falſe Judgment. But if upon Purſuit of 
the ſaid Ilrit, The Judgment ſhall be Reverſed, the Party ſhall 
be reſtored to All that I. 10% by the ſaid Fudgment, according to 
the Laws of England. 


See the Statute at large, by which the Juriſdittion of the 
Courts are plainly declared and Eſtabliſhed, and Their Proceedings 
order'd to be according to the Laws of England. Sce alſo the 
27 H. 8. chap. 26. 18 Elis. chap. 8. and the 11 & 12]/. 3. chap, g. 

For preventing Frivolous Suits in the. Principality of }/7alez.] 

'The King's Writ ought not to go into this Principality, tho' a 
Ouc minus out of the Exchequer is often ſent thither. [See 1 Eg. 6. 
chap. 10. 5 Elis. chap. 23.1 


Of the Court V. The Court of the Dachy-Chamber of Lancaſter is Held at 
e of V eft 2 nfter. | | 
Lancaſter, The P Officers of the Duchy-Court are the Chancellor, who keeps 
? 4 Inſt. 206, the Seal of the Duchy at Wefininfler ; 'The Attorney General, Four 
18 5 Counſellors, A Receiver General, Clerk of the Council, Auditors, 
Surveyors, Meſſenger. There is an Attorney of the Duchy in the 
Chancery, 'and another in the Exchequer. 
4 2 Dany, Thea. Juriſdictios of this Court is For or Concerning Lands 
Abr. 286. Holden of the King in Right of His Duchy, within or without 
the County-Palatine of Lazcafter ; | See the 1 Ed. .] Or concern- 
ing Bonds and Aſlurances of the ſame; or concerning the Revenue 
' Hardr. 171. of the Duchy. But whatever belongs to the Juriſdiction of the 
* 77> Duchy, may be determined in the Court of Exchequer. f Where 
1 Ventr. 157, the Duchy claims Juriſdiction in reſpe& of the Perſons, as becauſe 
58. the Suitors dwell within the County-Palatine ; or where the Duch 
retains Bills concerning Lands lying out of the County-Palatine 
within the Precincts of the Duchy, but holden not of it; A Pre- 
hibition may be awarded. 
© Plowd. 722 'The*Proceedings in this Court are as in the Court of Chancery by 
Crompt. Jur. Erglifh Bill, Oc. and by Decree. But this Court is not a Mixt Court 
4 oft 206. as the High Court of Chancery. In ſome Caſes this Court claims its 
proper Cuſtoms, and admits a ſmall Mixture of the Common Law. 
What Grants or Leaſes may be made of Lands within the Sur- 
vey of the Duchy, and under what Seal, See 4 Inſt. 209. 
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By the 1 H. 7. The Duchy is ſeparated from other Tnheritances 
of the Crown, and ſettled in H. 7. and his Heirs. [See Plowd. 221. 


4 Iuſt. 209. 


4 Inft. 206, land, [ See the 37 H. 8. chap. 16. 2 3 Ph. 2 1. chap. 20.] 


209, 210. 


By the 32 Hf. 8. chap. 20. 1 Ed. 6. chap. 14. 1 Eliz. chap. 31. 
(The Statutes of Monaſteries and Chantries) 4// Lands, &c. Parcel 
of the Duchy given to the King, are within the Survey of the Duchy. 


[Sce the 37 H. 8. chap. 4. 16 Car. 1. chap. 10. 16 C 17 Car. 2. 
chap. 9.] 
4 VI. 


Ch. 2. Laws of England. 8 5 = 


VI. * A County-Palatine is an exempt Juriſdiction, where the Of theCourts 
King's Writ runneth not. [See the 5 Elis. chap. 23.] It is ſo call'd Jp 09un- 
a Comitatu et Palatio Regis, becauſe the Owners thereof were Com- Crompe. 
panions of the King in his Palace. Had Jura Regalia, or King-like Jur. 137: a. 
Rights and Authority. For they might pardon Treaſons, Murders, 422 = 
Felonies and Outlawries thereupon. But many of theſe Rights are Dav. 60. | 
taken away from thoſe that have Counties-Palatine, and are an-, v 
nexed to tho Crown. Counties Palatine probably were erected 13. 
at firſt, becauſe they were adjacent to the Enemies Countries here- 4 Inſt. 204. 
tofore; as Lancaſter and Durham to Scotland, and Cheſter to 
Wale]; that the Inhabitants _y_ have Adminiſtration of Juſtice 
at Home, and remain there to ſecure the Country from Incurſions. 

In the Erecting of Them theſe Things were to be Obſerved, (viz.) 
To have a Chancery, Writs under Seal, to Depute Juſtices, as 
well touching Pleas of the Crown, as all other Pleas touching the 
Common Law, Execution of Writs, making Officers, and all other 
Regal Rights belonging to a County-Palatine. | 

z The King may make a County-Palatine by His Letters Pa- - 4 Inſt. 204. 

tents without Parliament. Cn Jur. 

39. b. 

By the 27 H. 8. chap. 24. None but the King ſhall have Power to 
ardon Treaſons or Felony, &c. to make Fuftices of 4ſJize, Peace or 
Gaok-Delivery, notwithſtanding any Grant or Preſcription. [But 
ſee of the County-Palatine of Lancaſter, poſt.) And all Writs, 
Tndictments, and Proceſſes in every County-Palatine, or other Li- 
berty, ſhall be made in the King's Name, Teſte the Owner of ſuch 
Connty-Palatine or Liberty. And in every Mrit or Indiftment, the 


Offenſe ſhall be ſuppoſed to be done againſt the King's Peace. 


See the 11 12 V. 3. chap. 9. For preventing Frivolous and 
Vexatious Suits in Counties-Palatine. 

All Pleas of Lands, Oc. and all Contracts, Cauſes and Matters 
ariſing within the County-Palatines, are to be Heard and Judicially 
Determin'd within the ſaid County-Palatines, except in Caſe of Er- 
ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the. 4 ks. rs 
Courts at J/eſtminſter may alledge Things Tranſitory to be done a 
in any County, tho' done in a County-Palatine, and the Defendant 
cannot plead to the Juriſdiction of the Court, that it was done, &c. 
within the County-Palatine. Yet if the Plaintiff ſuppoſes the Tran- 
ſitory Cauſe of Action to be in the County-Palatine, That may be 
pleaded to the Juriſdiction. Otherwiſe it is of Things Local. 

b No IJuhabitant of the ſaid County-Palatine ought to be com- v4 laſt 272 
pell'd by any Writ or Proceſs, to appear or anſwer out of the ſame 213. y 


in any Cauſe; except for Treaſon or Error. 
The County-Palatine ſhall have Forfeitures of Lands and Goods 


for High Treaſon by the © Common Law, not for Treaſons or « 4 16g. 203. 

Forfeitures given by Act of Parliament after the Erection of the Crompt. Jur. 

County-Palatine. * 
Where a Statute is General, County-Palatines ſhall be bound 

by it. 

97 here are Four Counties-Palatine, and Forr Courts to exerciſe the 
Juriſdiction which belongs to Them, (v.) The Court of the 
County-Palatine of ans The Court of the County-Palatine 
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of Cheſter, the Court of the County-Palatine of Durham, and the 
* 1Saund.74- Court of the County-Palatine of h, See before Introd:) 4 Theſe 
are Reckon'd Amongſt the Superior Courts. J ſhall ſpeak of them 
ſingly, tho' what 1 ſhall ſay of One, may often give Light to un- 
detſtand the Nature of Others. Sk 
exVent.157 1. The Coutity-Palatine of Lancaſter is by © Act of Parlia- 
Dav. 62. ment. : 3 10 FI ' 
f 2 Lev.24 In the County-Palatine of TLancaſter 'There is a f Curt of 
1 Ventr. 156, Equity. | = 


viVentr.195, The Chancellor is the Judge of it. 8 The Chancellorſhip both 


of the County and Duchy have a long Time been in One Perfon, 
but They have diſtin& Capacities; ſo that it is the ſame Thing, 
as if They were in Two Different Perſons, | 
h 2 Dany. n Lands held of the Duchy of Lancaſter and lying in the Coun- 
Abr. 286. ty-Palatine may be ſued for in the Court of Equny. 
i 4Inft. 204, There are alſo Courts of ? Lato for Civil Actions and Pleas of the 
Crown, and Fuftices therein appointed. [See Of Fines, Book 2. 
t 4 nl. 20% cha. 3. Of Recoveries, Thid.J k Recoveries of Lands in the 
County-Palatine are to be had in the Court of the County-Pala- 
tine, and cannot be had at Veſtmiuſter. | 
1 4Inft. 2053, | If Iſſue is joined in the King's Bench, or Common Pleas, triable 
883 * in the County-Palatine of Laucaſter, it ſhall be tried in the County 
137. „of Lancaſter, and remanded thither. But where Part of an Action 
arifeth at Common Law, and Part in a Franchiſe, The Common 
Law ſhall be preferr'd. | | 


By the 27 H. 8. chap. 24. The Juſticet of Aﬀize and Gaol-Deli- 
very and of the Peace, are aſſia ned by Commiſſion unter the Seal of 
the County-Palatine of Lancaſter. 


[Sce concerning the Duchy of Lancaſter the 2 & 3 Ph. & A. 
_ chap. 20. And concerning Writs of Significavis and Extommunigato 
Capiendo, 5 Elis. chap. 23.] ls; 

„Ant. zt, 2. m The County-Palatine of Cheſter is by Preſcription. And the 

212,213,215. Kings Writ ought not to come, or to be allow'd, within the ſaid 

Crompt. Jur. County-Palatine, but under the Scal of the ſaid County-Palatine, 

 Danv. Abr. except Writs of Proclamation. [See 1 Ed. 6. chap. 10.) 

750. In the Court of Exchequer at Cheſter (the Chancery Court for the 
County-Palatine) The Chamberlain of Cheſter (who hath the Juriſ- 
diction of a Chancellor) is Judge in Equity and in Matters at che 
Common Law, within the ſaid County. For this Court of Chan- 
cery is a mixt Court, as the High Court of Chancery at Weſtminſter. 
He is alſo a Conſervator of the Peace by Virtue of the ſaid Office. 
There is alſo a Y/ice-Chamberlain, who is the Chamberlain's Depu- 
ty. But the Chamberlain or His Deputy, cannot Decree any Cauſe 
wherein He Himſelf is Party, but He may complain in the High 
Court of Chancery. If a Defendant dwells out of the County-Pa- 
latine, One of the County-Palatine may complain in the High Court 
of Chancery of England, for Matters of Equity touching Lands or 
Goods. For when particular Courts fail of Juſtice, The General 

Courts ſhall give Remedy, 
The Juſtice of Cheſter hath a Court and Juriſdiction, to Hear 
and Determine Matters of the Crown and of the Common eg 
4 | N | within 
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within the ſaid County-Palatine. [See the 18 Elz. chap. 8. Of 
Fines and Recoveries levied, as well within the County-Palatine of 
Cheſter, as of the City of Cheſter. And ſee the 2 Ed. 6. chap. 28. 
27 Eliz. chap. 9. 43 Elis. chap. T5 ] | | 3 PI 2 
LSee 4 In}. 2 13, 214. Concerning Writs of Error directed to the 294 

Chamberlain in the Exchequer, for any Matter wherein He proceed- | 
eth according to the Courſe of the Common Law, or to the Juſtice 

of Cheſter. And fee the 5 Elig. chap. 23. Concerning Writs of 
Signficavit and Excommunicato Capiendo.] 


3. a The County-Palatine of Durham, being Parcel of the Biſhop- A Inſt. 216, 1 
rick [and called the Biſhoprick] of Durbam, is by Preſcription, : Roll. Abr. 1 
where the King's Writ runneth not; for it is a Royal Pranchiſe. 340. 

The Juriſdiction of the Biſhop of Durham extends to all Places 
betwixt the Rivers Tine and Teeſe; and to the Manors of other {| 
Men, = well as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 4 
chap. 1. | 

Ia the County-Palatine of Durham there is a Court of ꝰ Chan- » Alnſt. 218. 
cery, and a Chancellor. It is a mixt Court both of Law and E. Comp Jur. 
gquity; but it differeth from other Courts herein, that if an erro- ? 
neous Judgment is given, either in Chancery upon a Judgment 
there according to Common Law, or before the Juſtices of the 
Biſhop, A Writ of Error ſhall be brought before the Biſhop Him- 
ſelf. [The Juſtices are now the King's Juſtices, and the Writ of Er- 
ror muſt be returnable in the Kings Bench.] And if He gives an 
erroneous Judgment thereon, A Writ of Error ſhall be ſucd out 
Returnable into the King's Bench. If the Biſhop (who ought to do 
Right to others) does Wrong within his County-Palatine, Juſtices 
ſhall be aſhgned to Hear and Determine. the Caſe ; for He cannot 4 
be Judge in His own Cauſe, ſ 

Fines may be levied here. [See 5 Eliz. chap. 27.] and Recooe- 
ries ſuftered, [Sec 27 Elis. chap. 9.] 


By the 27 H. 8. chap. 24. The Biſhop of Durham, and his Tem- 
poral Chancellor of the County-Palatine, are Juſtices of the Peace 
within the ſaid County-Palatine. 


See the 5 Elis. chap. 23. Of Writs of S/pnificaoit and Fxcom. 
Capicnd. Alſo the 31 Elis. chap. 9. For Writs upon Proclatna- 
tions and Exigents, CT. | 
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4. P The Royal Franchiſe of Ely is call'd the County-Palatine of v 4 1nft. 220. 
Ely, in ſeveral Acts of Parliament. [See the 33 7 8. chap. 10. Da v. 64. 
5 Elis. chap. 23. but Quere.] King H. I. granted to the Biſhop of 

Ely and His Succceſlors Jura Regalia within the Iſle of Ely. This 

Biſhop hath this Royal Juriſdiction by Preſcription, grounded upon | | 
the ſaid Grant, as well in Pleas of the Crown, as in Common Pleas {| 
before His Juſtices. | (i 


By the 27 H. 8. chap. 24. The Biſhop of Ely, and his Steward, | mw 
are Fuſtices of Peace within the Iſle of Ely. 72 


See the 5 Eliz. chap. 23. Concerning the Iſrits of Significavit and | 
Excommunicato Capiendo. In which Statute the County-Palatine of | i 
Ely is calld an exempt Juriſdiction, as well as }/ales, the Counties- 

Palatine 
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Palatine of Lancaſter, Cheſter, Durham and the Cinque Ports; 
where the King's Writ doth not run, Gc. 


OftheCourts VII. 4 The Cinque Ports, within the County of Kent, have cach 
_ — of Them Franchiſes and Liberties; and the King's Writ doth not 
4 Crompt. run there, as before affirmed. But this is ſaid to extend no farther 
Jur. 134,137. than to Civil Cauſes between Party and Party. And yet a O 
42 51. Minus lies to the Cinque Ports. The Inhabitants thereof have 
Hard. 475. theſe Privileges in reſpect of their Attendance in the Ports, for the 
Defence of the Kingdom. 3 Es 
r 2 Inf, 35 The Firſt Privileged Ports were but © Three (viz.) Dover, Sand- 
2 222, evich and Rumney. Afterwards Two Ports more were added to 
4 Them (v.) Haſtings and Hythe. Of this Number of Five Theſe 
Ports were call'd the Cinque Ports. But Two more, (vis.) Minu- 
chelſea and Rye were added to theſe Five; and tho now there are 
Seven Ports or Havens, yet they hold their former Name of the 
Cinque Ports. | — Tod 
Within the Cinque Ports there are ſeveral Courts. One before 
the Conſtable of the Caſtle of Dover, and other Courts within the 
Ports themſelves held before the Mayors and Jurats ; and another 
call'd The Conrt of the Cinque Ports at SHE PIWAYT. 
b 3 ſ There is a Lord Warden or Keeper of the Cinque Ports; who 
2 is alſo Admiral, and hath the Juriſdiction of the Admiralty; and 
F. N. B. 240. is Exempt from the Admiralty of Exgland. He is alſo Conſtable 
1 of the Caſtle of Dover, and hath Juriſdiction to hold Plea by 
w Bill concerning the Guard of the Caſtle, Gt. according to Com- 
mon Law. So that the Conſtable and Lord Warden hath 'Two Ju- 
riſdictions. His Juriſdiction as Conflable, is Limited by Articuli 
ſuper Chartas, or 28 Ed. 1. chap. 7. For He hath no General Ju- 
lildiction within the Cinque Ports. The Conſtable of Dover and 
Lord Warden is the immediate Officer of the Cinque Ports, for the 
Execution of the King's Writs within the Cinque Ports. The King's 
Courts write to Him, and He is to certify the King's Courts of the 
Record which is before the Mayor and Jurats upon their Certifi- 
cate to Him. So if One hath Judgment in the King's Courts, and 
the Defendant hath no Lands or Goods but in the Cinque Ports, 
the Plaintiff ſhall have a Writ directed to Him, to make Execu- 
tion. | —— | 
© 4 Inſt. 22 t The Juriſdiction of the Cinque Ports is General, and extends 
to Perſonal as well as Real and Mixt Actions, which touch the Free- 
hold. But if Part of the Land is within the Cinque Ports and Part 
without, The whole Writ ſhall abate. And ſo in like Caſes. 
» 4 Inft. 22 All u Plaints againſt the Mayor and Jurats of the Cinque Ports 
ought to be determin'd at Shepway, before the Warden of the 
Cinque Ports. 


x 2 Inſt. 35 * If an Erroneous Judgment is given in the Cinque Ports before 
4.08: x any of the Mayors or Jurats, it ſhall be redreſſed, according to the 
138, F Cuſtom, by Bill, in the Nature of a Writ of Error, before the Con- 
ſtable of Dover, and Warden of the Cinque Ports, at the Court of 
Shepway ; and the Mayor and Jurats ſhall be Fined, and the Mayor 
Removed from His Place, tho' the Court is a Court of Record, 
| [See the 5 Elis. chap. 23. Concerning Writs of Significavit and 
Excommunicato Capicnds.} | ee 


a Note, 


Ch. 2. Laws of England. 8 : 51 


Lk Rs 2 — — 


Note, ) That there is a great Difference between the 'Principaliry ' : Inſt, 557 
2 


of Wales, the Counties Palatine, and the Cinque- Purt. For the“! = 44 


in the Cinque-Ports the King's Writ doth not run, yet They have 3 Cro. 247, 


not Jura Regalia, and are Parcel of the County of Kent. So that 248. 
if a Writ is brought againſt One fot Land within the Cinque-Ports, 
and he appears and pleads to it, and Judgment is given agaitiſt 
Him in the Court of Common Pleas, This judgment ſhall bind 
him ; for the Land is not exempted out of the County, awd the Te- 
nant may Waive the Benefit of His Privilege. But if fuch Judgment 
is given in the Common Pleas in a Precipe, of Lands that lie in 
Wales or in the Counties-Palatine of Lancaſter, Chefter and Dur- 
ham, og the "Tenant did admit the Juriſdiction of the Court in 
ſuch a Cafe, the Judgment againſt Him as to ſuch Lands is void. 
For Wales was originally no part of England, and the Countics-Pa- 
latine are exempted from the Juriſdiction of the King's Courts, have 
Fara Rrgalia, and plenary Juriſdiction; and fo are known t6 the 
King's Courts. For They take Notice of All the Counties of Eng- 
land for the Directions of Writs. In the Cinque-Ports the Privilege 
extendeth only to certain particular Towns, whereof the King's 
Courts cannot judicially take any Notice. Therefore the Privilege 
ought to be pleaded to the Writ. For there is a Difference betwixt 
a Franchiſe to Demand Cognizance, and a Franchiſe where the 
King's Writ runneth not. in the Firſt Caſe the Defendant ſhall not 
plead it, but the Lord of the Fraachiſe muſt Demand Cognizance, 
but in the laſt Caſe the Defendant muſt Plead. ['Sce of the Liberty 
to Hold Pleas and to have Cognizance of Pleas, Book 2. rhap. 2.] 


VIII. 2 The Conrts of the Stannaries, or the Stannary-Courts, in oftheCourts 
Corneall and Devonſhire arc fo called a Stanno, from the Tin in of the Stan- 
thoſe Counties; and the Tinners are call'd HSanuatoret. The Privi- ies 
leges of the Tinners are Declared, Limited, and Expounded by an 
Act of Parliament (t printed) made the 5th Ed. 3: [Sec the 
4 Inſt. 232, 233, 234. # 

All ® Labourers In and about the Stannarics are to have the Pri- * 4 Inſt. 231, 
vilege of the Stannary-Court, while they work there; and are not 239233234 
to be impleaded in any other Court, for any Cauſe arifing within 
the Stannaries, except for Pleas of Land, Life and Member. 

'The Officers of this Court, ate the Lord Warden; 'Fhe Under- 

Warden, and the Steward. | £7 

The Þ Juriſdiction of this Court is guided by ſpecial Laws and e 4 Inſt. 229. 
Cuſtoms, and by Preſcriptions; and is Fally fettled by the 16 & 17 
Car. | ; * 15. Here the Words In Loci] Ubi Operantut are Ex- 

unded. | 

© They have no Juriſdiction of any Local Action ariſing out of < 4 luft. 231. 
the Stannaries. Tranſitory Actions betwixt Tinner and Tinner, Gc. 
though not concerning the Stannaries or ariſing therein, if the De- 
fendant be found within the Stannaries, may be brought into Theſe 
Courts or at Common Law. 4 But if one Party only is a Tinner, « 4 Inſt. 229 
Sc. ſuch Tranſitory Actions, which concern not the Stannaries, nor 239, 231. i 
ariſe therein, cannot be brought there. 7 od. 327. 

No Merit of Error lieth upon a Judgment in the Stannary-Courts. i Roll. Abr 
But Judgment ſhall be Reverſed by Appeal to the Steward of the 743 
Stannary-Court where the Matter lieth ; from the Steward of the 

Stan- 


29 1oft, 229. 
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Stannary- Court to the Under- Warden of the Stannaries; and from 

im to the Lord-Warden of the Stannaries; and from Him to the 
Fing's Privy Council. [See' the 16 & 17 Car. 1. chap. 15. at large.) 


of the Court IX. The Court. of the Mayor of the Staple is appointed to keep 
of Mayor of the Peace, arreſt the. Offenders in Staples for Debt, Oc. and to 
» 4 Inf. 237, impriſon and puniſh Them after the Law of the Staple, © So 
238. that the Court in the Staple-Market is incident to that Market. 
It is guided by the Law-Merchant in a Summary Way, which is 
the Law of the Staple. 
A Staple-Court is held at the Wool-Staple in Weſtminſter, the 
Bounds beginning at Temple-Bar, and extending to T wthil). 
In other Cities and 'Towns the Bounds arc within the Walls. 
Where there are no Walls, the Bounds of the Staple ſhall extend 
thro' all the City or Town. | 
4 1nft. 237. f The Officers of this Court are the Mayor, Two Conſtables, 
Gre. | Sce. the 27 Ed, 3. I | 
For the Juriſdiction of this Court, ſee the 27 Ed. 3. throughout 
all the Chapters. 


By the 36 Ed. 3. chap. 7. Merchant- Strangers may either Sue 
before the Mayor of the Staple according to the Law-Merchant, 
or. at the Common Law. > 


4 T heſe Courts are much out of Uſe. 


[See Of Eſtates by Statute-Merchant and Staple, Noob 2. chap. 1. 
And of Statutes, Book 2. chap. 3.) | 


OftheCourts. ., X. The Courts within the City of London, are the Huſtings, 

88 he Sheriffs Courts, The Lord Mayor's Court of Equity, The 

Gity of Len. Court of the Mayor and Aldermen, The Court of Requc?ts, The 
Court of Orphans, The Court of Common-Conncil, The Court of 
IVardmote, The Court of Hall-mote, The Court of the Chamber- 

ain for Apprentices, The Court of the Conſervator of the Mater 
and River of Thames, Gc. The Court for Policies and Aſſurances, 
The Court of the Tower of London, The Court at IVhitechapel, 
The Court at St. Martin's le Grand, The Court of the Preſident, 
Cenſors and Commonalty of the College of Phyſicians. 


don. 


e2 Inſt. 3221. The s Huftings (from Hus, Sax. for a Houſe, and Dhiug for 
4 Inſt. 247. Things, Cauſes, or Pleas, ſo that it is the Houſe of Cauſes) is the 
Law, «. Hub Higheſt Court of Record, holden at Gildhall for the City of Lon- 
tings. don before the Lord Mayor and Sheriffs (or in the Sheriff's Abſence 
by Six Aldermen) for all Pleas Real, Perſona), and Mixt. It is as 
it were diſtinguiſhed into Two Courts, One Week the Judges ſit up- 
on Pleas Real, and the next Week upon Perſonal or Mixt Actions. 
But Real Actions are grown out of Uſe. [See Statute of Glouceficr 
or 6 Ed. 1. chap. 11. and chap. 4. poſt. Of an Action.) 
F. N. B. 23, Judgment of Outlawries in the Haſtiugs, is not given by the 
24. Mayor who is Coroner, but by the Recorder. 
1 Roll. Abr. If an h erroneous Judgment is given in the Haſtings, The Party 
1 Hund. a8. Who Thinks Himſelf grieved, may ſue a Commiſſion out of Chan- 


4 | | cery 
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cery directed to ſome Perſons to Examine the Record; and there- 
upon to do Right. 


2. 'The i Two Sheriffs do each of them keep a Court of Record 
within the City by Preſcription. "Theſe Courts are kept at Guild- 
hall, and in cach Court a Steward is the Judge. They have belong- 
ing to theſe Courts, Two Priſons call'd Counters. The One in 
Mood. ſtreet, the Other in the Poultry. 

They have Juriſdiction to hold Plea in all perſonal Actions. 

The Proceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
tachment (or by Attachment of Foreigners Goods or Money found 
within the City in the Hands of the Plaintiff or of a Third Perſon) 
to make the Defendant appear, and Give Bail to Anſwer the Con- 
demnation. He in whoſe Hands the Goods are attached, is call'd 
the Carniſbee, becauſe he has had Garniſhment (from Garnir, to 
inſtru) or Warning not to part with the Goods or Money, but to 
appear and anſwer the Creditor's Suit. If the Foreigner appears 
and pleads, He is call'd the Euterpleader. If the Defendant does 
not appear, the Goods, or Money may be condemned. There may 
be alſo a Sequeſtration, upon an Action of Debt, of Goods in a 
Houſe, Shop, or Warehouſe, when there is no One within, by 
hanging a Padlock upon the Door, and making a Return thereof. 
Here the Procecdings are almoſt the ſame as upon Foreign Attach- 
ment. [S2c Of the Sheriff 's Court in London, and for the Practice 
there, eſpecially upon Foreign Attachment and Sequeſtration, The 
Compleat Attorney, and The Compleat Sollicitor.] 

Beſides their particular Cuſtoms, the Proceedings are according 
to the Rules of the Common Law. An Action is uſually tried 
here in Four Court-Days. And if either Party ſhall have a Wit- 
neſs that cannot ſtay in London till the Day of Trial, his Depoſi- 
tion may be taken in Writing and allow'd. 

A Cauſe may be removed by Habeas Corpus to Weſtminſter- Hall. 


kF.N.B.22, 


k But if an Erroneous Judgment is Given, The Cauſe may be Re- 2 2375 
moved by Writ of Error to the Haſtings before the Lord Mayor 


* 


and Sherills. 


3. The 1 Lord Mayor's Court of Equity is commonly call'd The 


Court of Chuſcieuce. [The Court of Conſcience is diſtinct from the 1 


1 4 Inſt. 248. 


he Compl. 
ttorney, 


| Lord Mayor's Court of Equity. See the Statute 3 Fac. 1. chap. 15.] p. 74, 15 


The Proceedings are much like 'Thoſe in the High Court of 
Chancery. There is a Practice call'd Marking a Cauſc before the 


Lord Mayor, as 'Thus—After a Verdict given for the Plaintiff in 


the Sheriff's Court, the Defendant may get the Cauſe Mark'd be- 
fore the Lord Mayor (being like an Injunction) to ſtay Judgment 
and Execution, till the Matter is examined in Equity. Alſo the 
Cuſtom is, That if a Plaint of Debt is enter'd in the Sheriff's Court, 
upon Suggeſtion of the Defendant, The Lord Mayor may ſend for 
the Parties, and for the Record, and examine the Parties upon their 
Plea, and if He finds that the Plaintiff is ſatisfied, He may award 
that the Plaintiff ſhould be barr'd; but not after Judgment. 
4. The Court of the Lord Mayor and Aldermen is a Court of Re- 
cod, and is held in Guildhall, the Recorder being Judge thereof. 

But the Lord Mayor and Aldermen may {it as Judges with Him. 
ns 1 „e 
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922 


" 4 Inſt. 248, 
249. 

2 Danv. Abr. 
311. Tit. Cu- 
ſtoms of Lon- 


don. 


" 5 Rep. 73. 
4 Inſt. 249. 


The Proceedings are by Action and Arreſt, or elſe by an Attach- 
ment of the Defendant's Goods. | 

The Two Counters are the proper Priſons, as well for This as 
for the Sheriffs Court. | LIPTON Tok 5 


5. The Court of Requeſts is kept at Gzildhall, and is eſtabliſhed 
for Recovering Debts under 405. 


By the 3 Jac. 1. chap. 15. Eoery Citizen and Freeman of London, 
and every other Perſon inhabiting there, being a Tradeſman, Vittu- 
aller, or Labourer, who hath a Debt due to him not amounting to 40s. 
by any ſuch Perſon as aforeſaid, may cauſe the Debtor to be Summom d 
to the Court of Requeſts at Guildhall to appear before the Commiſſi- 
oners there, or Any Three of them; who if the Party does not appear, 
may commit Him to one of the Counters. But if He appears, The 
may proceed Summarily, and Examine the Parties and Witneſſes 
upon Oath, and forthwith make an Order, which the Plaintiff and 
Defendant muſt Obey, under Penalty of Commitment to the Counter, 
till They ſhall perform ſuch Order. If any ſuch Perſon commence 
any Suit elſewhere for any ſuch Debt againſt any other ſuch like 
Perſon, upon the Defendant's Oath or other ee Teſtimony, 
that he is a Freeman of London or ſuch an Inhabitant as aforeſaid, 
and that the Debt ſued for amounts not to 40s. The Judge of the 
Court ſhall not allow to the Plaintiff any Cofts of Suit, but ſhall 
award to the Defendant His Reaſonable Caſts. 

This Att ſhall not Extend to any Debt for Rent, Real Contracts, 
or concerning Teftaments, Matrimony, or any Thing belonging to 
the Eccleſiaſtical Court. | 


6. The ® Court of Orphans, a Court of Record, is eſtabliſhed 
for the Care and Government of Orphans. The Lord Mayor and 
Aldermen have the Cuſtody of Orphans (under Age and unmarried) 
of Freemen or Free-women of London that die, though They did 
not Inhabit in London; and the keeping of all their Lands and 
Goods. And if they commit the Cuſtody of an Orphan to another 
Man, He ſhall have the Writ of Raviſhment of Ward, if the 
Orphan is taken away, or the Mayor and Aldermen may impriſon 
the Offender, till He produces the Infant. 
Executors and Adminiſtrators are to Exhibit true Inventories 
before the Lord Mayor and Aldermen in this Court, and muſt give 
Security to the Chamberlain and his Succeſſors by Recognizance for 


the Orphan's Part ; which if they refuſe to do, the Court may com- 


mit them to Priſon till They Obey. And if any ſuc in the * Ec- 
cleſiaſtical Court or elſewhere for a Legacy, Account, or Duty due 
to Them by the Cuſtom, the Court of Orphans may by Cuſtom 


| ſend a Prohibition. But an Infant may waive the Benefit of ſuing 


Lev. 32. 
Vent. 178. 


in the Court of Orphans, and file a Bill in Equity againſt any one 
for Diſcovery of the perſonal Eſtate. 

If any one without the Conſent of the Court of Aldermen ? mar- 
ries ſuch an Orphan under the Age of twenty-one, tho' out of the 
City, they may Fine Him, and Impriſon Him for Non-Payment, 

See of a Guardian, Book 1. chap. 6. Of Corporations, Book 1. 
chap.8. Concerning the Chamberlain of London, and 2 Dany. Abr. 


4 311. 
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311, 312. and ſce the 5 & 6 V. & M. chap. 10. An Act for the 
Relief of Orphans, Gc.] 


4 

; 
7. The Court of ? Common Conncil conſiſts of the Lord Mayor, * 4 1nft. 249. 1 

Aldermen, and ſuch as are choſen in every Ward out of the Com- n 
monalty, to Repreſent the whole Commonalty of London. 125. 385 | 
In this Court they make Acts for the better Government of the 
City, for the better Execution of the Laws of the Kingdom, or for 5 
the Publick Good, and for the Advancement of Trade; But Theſe | | 
Laws muſt not be contrary to the Publick Laws and Statutes. Such 1 
Laws being made by the Lord Mayor, Aldermen and Commonalty, 9 
do Bind within the City and Liberties thereof. [See of Corpora- | 


tions, Book 1. chap. 8. 


8. The Court of the 4 J/ardmote (Ward-Court) reſembles the a 4 1nft. 249. 
Country Leets. Every Ward being as a Hundred, and the Pariſhes 9 Rep. 66. 
as Towns. There are Twenty-ſix Wards, divided for the Govern- 
ment of Them amongſt the Aldermen of the City. 

In every Ward there is an Enqueſt of Twelve Men, or more, 

Sworn every Year to Enquire of and to Preſent Nuſances, and ſuch 
Perſons as have not paved or amended the Strects and Lanes, Gc. 


9. The Court of r Hall-mote (Hall-Court) is the Court which 4 toſt. 249, 
Every Company in London keeps in their Halls, for the better 
Regulation of their Company. 


10. The Court of the ſ Chamberlain for Apprentices is for the In- C4 Inſt. 2 50. 
rollment of the Indentures of Apprentices. For an Apprentice may 8 Rep. 126. 
Refuſe to Serve, if his Indentures are not Inroll'd; and may ſue out 
His Indentures in this Court, and be diſcharged of his Maſter. For 
here Apprentices are made Free. One may be Free of London by 
Service of an Appreticeſhip, by Birthright, being the Son of a Free- 
man, By Redemption, By Order of the Court of Aldermen. 

The Chamberlain is Fudge in all Complaints, either of the Ap- 
prentice againſt his Maſter, or of the Maſter againſt the Apprentice; 1 
and puniſheth the Offenders at His Diſcretion. [See Of Jpprentices, | | 
Book 1. chop. 6.]. | | 


11. There is the Court of the t Conſervator of the Vater and Ri- * 41nft. 250, | 
ver of Thames, &c. wherein the Lord Mayor of London: hath the ol 
Rule and Government of the Water and River of Thames, and the ö 
Iſſues, Breaches and Lands overflown, Gc. from Staius-Bridge to 
the Water of Zendal and Medway ; and hath Authority, to puniſh 
ſuch as Uſe unlawful Nets, or other unlawful Engines in Fiſhing, or 
take Fiſh under Size unſeaſonably, &c. [See the 4 H. 7. chap. 15.] 

See alſo the 3 Fac. 1. chap. 14. 7 Ann. chap. 9. and Of the Court 
of the Commiſſioners of Sewers, chap. 1. ante.] 


12. The Court of u Policies and Aſſurances is founded upon att * 4 Inſt, z 50. 
Act of Parliament. For, | 17 5 


By the 43 Eliz. chap. 12. The Lord Chancellor or Lord Keeper 
ſhall Award a Standing n (to be renew'd Nearly or oftner) | j 
x X 2 For \ 
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* 4 Inſt, 251. 


for the Hearing and Determining all ſuch Cauſes, as ariſe from Po- 


licies of Aſſurances, that are enter d in the Office of Aſſurance of 
London. The Commiſſioners, or the greater Part of them, ſhall have 
Power, to ſummon the Parties, examine Witneſſes upon Oath, to 
Hear and Decree all ſuch Cauſes in a brief and ſummary May, and 
Commit to Priſon ſuch as Diſobey their Decrees. But the Party 
grieved by ſuch Decree may exhibit his Bill in Chancery ſor the 
Re-examination thereof, ſo as He firſt ſatisfies the Decree, &c. 


13. The Court of the * Toeer of London is Holden within the 
Tower of London before the Steward, by Preſcription, of Debt, 
"Treſpaſs, and other Actions of any Sum. Part of the Tower-Liber- 
ty is within the City of London, and Part in the County of Middle- 
ex. It hath Authority over ſeveral Hamlets without the Walls. 
There is alſo another Court at St. Catharines for that Liberty, 
which is a Royal Juriſdiction for Eocleſiaſtical Cauſes ; and there- 
fore an Appeal lies from them to the King in His Chancery. 


14. The Court of Stepney at White-Chapel, (commonly called 
Ihite- Chapel. Churt) is a Court of Record. Writs to this Court 
are directed thus: Seneſchallo Curie noſtræ de Recordo infra Mane- 
rium de Stepney et Hackney in Com. Middleſex. Hamlettas et Liber- 
tates eorumdem, necnon Capitali Ballivo Prehonorabilis........ 
Manerii ſui de Stepney prædict. et eorum Cuilibet Salutem. This 
Direction is Double, becauſe there is a Gaol for Defendants arreſt- 
ed in that Liberty by Writs of Superiour Courts, as well as by Pro- 
ceſs of this Court. [This Court is without the City of London. 


15. The Court for St. Martin's le Grand by Alderſgate, is a 
Court of Record for the Trial of all Perſonal Actions. It is a Li- 


berty within the Deanery of Weſtminſter, and ſubje& to the Li- 


berty thereof, and hath a peculiar Juriſdiction within it ſelf. 


16. For the Court of the Preſident, Cenſors and Commonalty of 
the College of Phyſicians within the City of London, and Seven 
Miles Compaſs, See the Letters Patents of Incorporation in the 
14 H. S. chap. 5. Sce alſo 1 Mar. Parl. 1. Sefſ. 2. chap. 9. and Dr. 
Bonham's Caſe, 8 Rep. 107, 108, Gc. 

Sce the 3 H. S. chap. 11. For appointing Phyſicians and Surgeons 
out of the City of London, and Precin& of Seven Miles, 34 & 35 
H. 8. chap. 8. For impowering any Perſons to adminiſter Outward 
Medicines, or to cure outward Sores, or give Drinks for the Stone, 


Strangury or Agues. 


There are other Courts within the City of London, but they 
are mention d in other Places; or are not much to our Purpoſe ; 
as the Court of the Governors and Corporation for the Bounty of 
Queen A777, for the Augmentation of {mall Livings; of the Za/t- 
India Company, Bank, South-Sea, Gc. [See Of the Court of the 
Coroner, Of the Seſſions of Oyer and Terminer and Gaol-Delivery 
for Newgate, Held at Juſtice-Hall in the Old-Bailey, &c. chap. 1. 


ante. | | 
| 17 5 Note, 
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Note, That by the 27 Eliz. (not printed) The Two Chief Bur- 
geſfſes of Weſtminſter. may Hear, Determine and Puniſh (according 7 
to the Laws of the Land and Lawful Cuſtoms of the City of Lon- | | 
don) Matters of Incontinency, Common Scolds, Inmates, Common 1 
3 _ likewiſe commit ſuch Perſons as ſhall Offend againſt | 
the Peace, &c. | 


There is alſo a Court of Record kept Weekly in the Borough 
of Southwark for the Liberty thereof. 


XI. There are Courts Holden in Other Cities, Towns Corporate Of the Court 

and Boroughs throughout England, together with many Courts geen Ci- 
- _— O* ag ies, Towns 

belonging to Caſtles, &c. But becauſe theſe are private and ſuf. Corporate, 
ficiently known, I ſhall only ſay ſomething in General of inferior Boroughs, 
Counts. | "_ 

Where a Power to Hold Pleas, (5c. is Granted by Letters Pa- ? 1 Roll. Abr. 
tents to a Corporation, Proper Officers and Proceſs are incident to #9" 526: 
the Grant, For 'They cannot Hold a Court without Them. 


2 It ought to appear by the Stile of the Court, by what Autho- * 2 Roll Abr. 


rity it is held, whether by Cuſtom or by Letters Patent. . 
Nothing ſhall be intended to be within the Juriſdiction of an Hob. 63. 
inferior Court, but what is expreſly alledged to be ſo. 14. 53“ 


b If an Obligation is made out of the Juriſdiction of the Court, » 22 
though the Action brought upon it is Tranſitory as to other Courts, 1 Roll. Abr. 
as the Courts at Meſtminſter that have a General Juriſdiction, yet 345, $46,547. 
inferior Courts have not any Juriſdiction of any Thing that ariſcs 37. 
out of the Juriſdiction, and therefore have not Power to hold Plea 2 Danv. Abr. 
thereof. So if Payment at the Day is pleaded to a Bond, it muſt be 79913%13®"" 
alledged to be within the Juriſdiction. For an inferior Court can- 4 
not Enquire of Thoſe Things, which are out of its Juriſdiction. But '# 
the common Practice of ſuch Courts is otherwiſe. [ See Neſtm. 1. or 
3 Ed. 1. chap. 35. and the Expoſition thereof, 2 Iuſt. 229, 230, 231.] _ 

e If Part of the Cauſe ariſes within the inferior Juriſdiction, and * 1 Lev. 104. 
Part without, the inferior Court ought not to hold Plea; 8 2 

The Courts at Veſpni uſter will not, ex Officio, take Notice of 
the Cuſtoms of inferior Courts. | | * Skinn. 350. 

[Sce Of a Liberty to Hold Pleas, and to have Coghiznnce of ok. £24: 
Pleas, Book 2. chap: 2.] 6 


| 

By the 4 & 5 Ann. chap. 16. Al the Statutes of Jeofai ls ſhall be 1 
extended to Judgments, which ſhall be enter d upon Confeſſion, Nihil | 
dicit, or Non ſum informatus, in Any Court of Record, &c. if 


XII. The Conrts of the d Univerſities of Oxford and Cambridge OftheCourts 10 
are of a particular Nature. They are Granted by Chatters, and 1 | 
arc confirmed by Authority of Parliament, For, « 4 Inſt. 227; 


By the 13 Eliz. it is enacted, 1. That Each of the Univerſities 0 
ſhall be incorporated by a certain Name, tho They were Antient Cor- 5 
porations before. 2. That all Letters Patents and Charters hi- | 
therto Granted ſhall be Good, Effefinal and Available in Law, as = 
amply, . ally and largely, as if the ſaid Letters Patents were Recited ne 1 
Verbatim #2 the ſaid Add. [See the 9 Hep. 30. ] 3. That the Chan- | | 

cellor, 
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e 5 Cro. 73. 
Hetl. 25. 
Hard, 505, 
508, 


cellor, Maſters and Scholars of either the ſaid Univerſities ſhould en- 
Joy all Manors, &c. and Hereditaments, All Liberties, Franchiſes 
and Privileges, View of Frank-Pledge, Law-days, and all other 
Things, which either of the ſaid Corporated Bodies have enjoy d, or 
of Right onght to have enjoy d, according to the Intent of the ſaid 
Letters Patents. 4. That all Letters Patents of the Queen's High- 
neſs, or of any Her Progenttors or Predeceſſors, and all Liberties, 
Franchiſes, and all other Things whatſoever, therein Expreſſed, Gi- 
wen or Granted, ſhall be Eſtabliſhed and Confirmed, any Statute, 
Law, Uſage, Cuſtom or Conſtruction to the contrary notwithſtand- 
ing, [without ] any Quo Warranto, Scire Facias, or other Oppoſition 
whatſoever ; Saving the Right of all Others than of the Oneen Ma- 
nefty, her Heirs and Succeſſors. [See the Act at large in Prynm's 
Animadverſions on the 4th Iuſtitute, p. 156, Gc.] 


By Letters Patents (not Confirmed by Act of Parliament) dated 
the zoth of March, 11 Car. 1. and Granted to the Univerſity of 
Oxford, Old Privileges are Explained, and larger granted. 

The Courts are calld the Chancellors Courts, who are uſually 
Peers of the Realm, and are appointed over the whole Univerſity. 
But the Courts are kept by Their Vice-Chancellors, Their Aſſeſ- 
ſors or Deputies. The Cauſes are managed by Advocates and 
Proctors. 

Theſe Courts Have Furiſdiftion in all Cauſes Eccleſiaſtical 
and Civil, (except Mayhem, Felony. and Freehold) where a Scholar, 
Servant or Miniſter of the Univerſity is one of the Parties in Suit. 
[But See the Grant of H. 4. in Prynn's Animado. p. 368, 369.] 

Their Proceedings are in a Summary Way according to the 
Practice of the Civil Law; and the Judges in their Sentences follow 
the Juſtice and Equity of the Civil Law ; or the Laws, Statutes, 
Privileges, Liberties and Cxſtoms of the Univerſities ; or the Laws 
of the Land, at their Diſcretion. 

If there is an Erroneons Sentence in the Chancellor's Court of 


the Univerſity of Oxford, an Appeal lies to the Congregation, thence 


F. N. B. 64. 


5 3Cro. 8, 88. 
2 Danv. Abr. 


169. 


1 3 Cro. 73. 
Hetl. 25. 

Hard. 505, 
508. 
2 Inſt, 130. 


to the Convocation ; and from thence to the King in Chancery ; 


who nominates Judges Delegates, to hear the Appeal. The Appeal 
is of this Nature in Cambridge. 

The Chancellor of the Univerſity of Oxford, or His Vice-Chan- 
cellor, may inflict Eccleſiaſtical Cenſures of the Greater Excommu- 
nication on Offenders, even for Temporal Offenſes; and f certify the 
Excommunication into the High Court of Chancery, to obtain the 
Writ De Excommunicato Capiendo, as if the Offender had been ex- 
communicated in an Eccleſiaſtical Cauſe, and certified by a Biſhop. 
The Univerſity of Cambridge hath alſo this r 

Note, The Following Reſolutions concerning the Privileges of 
the Univerſities. . 

They have no Privilege in Cauſes that Concern or Relate to a 
Freehold, or for Recovery of the Poſſeſſion of a 8 Term without 
claiming Title to the Freehold. | 

h By Charter confirm'd by A& of Parliament, Cognizance is 
Granted to the Univerſity, of all Suits ariſing any where, in Law or 
Equity, againſt a Scholar, Servant, or Miniſter of the Univerſity, de- 
pending before the Juſtices of the King's Bench, Common Pleas, $90 

1 Others 
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others therein mention d, and before any other Judge, though the 
Matter concern the King. If an Iadebitati {{umpfit is brought by 
Quo Minus in the Exchequer againſt a Scholar or other privileged 
Perſon, The Univerſity ſhall have Conuſance. For the Court of 
Exchequer is included in the General Words. 04. If thoſe. Words 
extend to a Court of i Equity for mere Matters of Equity; as to! Hard. 56, 
exccute Agreements in Specie ; becauſe the Univerſity can only im- 200, 

priſon or excommunicate ? Or whether in other equitable Caſes, Chan. C. 
the Claim muſt be put in by Way of Plea? _ 237. Contra 

A Scholar, Gc. cannot k waive His Privilege, and have a Pro- * 
hibition in the Courts of Veſtninſter; For the Univerſity has the ＋ Cro. 73, 
Right of the Conuſance of the Plea, where one is a privileged 74 
Perſon ; and a Stranger is forced to ſue a privileged Perſon in Their 
Courts, by Reaſon of that Right veſted in Them. | 

! If a Debtor and Accountant to the King ſucs a Scholar by Bill Hard. 189, 
in Equity in the Exchequer; or if an ® Attorney ſues a Scholar = Li: Rep. 
by Writ of Privilege, it is ſaid that the Univerſities ſhall not have 394 
Conuſance, for a general Grant ſhall not take away the ſpecial ? Best. 149. 
Privilege of any Court. (CA.) „ 

A Scholar, ©c. ought to be only ® one of the Parties in Suit. If = yer. 28. 
Another that is not privileged, is join'd with Him (as Obliger or 1 Ventr. 298, 
Obligee in a Bond, Oc.) He ſhall not have Privilege. "9 

o The Privilege of the Univerſity is not to be allow'd to a Townl- » zVear. 106. 
man, on purpoſe to excuſe him from an Office in the Town, if He 
keeps a Shop and follows a Trade, though He is matriculated as 
Servant to a Scholar. For this ſeems to be Fraudulent. 

It hath been diſputed, whether the p Wife of a Head of a College 3 Cro. 13. 
or Hall, or His Children, ſhould have the Benefit of the Privilege 5 
of the Husband or Father, though it will be allow'd to his Servant. 

But Both Caſes ſeem to ſtand upon the ſame Reaſon. Ogre, If 
the Privilege will be allow'd in an Action againſt a 4 College? + 1Mod.6;3, 

Cognizance may be demanded by Certificate only, without ſpe- 164. 
cial Pleading, upon an Iadidtment of a Privileged Perſon for an 
Aſſault or Battery, This hath been allow'd at the Oxford Aſſizes 
upon my Motion. 

r The Vice-Chancellor (as well as the Chancellor) by His At- * Hard. 303, 
torney or Deputy, appointed by Writing, may by His Certificate . Ab 
demand Cognizance, though the Vice-Chancellor Himſelf is but a 174. e 
Deputy. For a Bailiff may properly demand Conuſance; and upon 
Notice of the Patent, the Court ought to Superſede. 

If Conuſance of Pleas be granted to One Licet Ipſemet fit pars, S Rep. 118, 
He ſhall not have Cognizance in an Action in which He Himſelf is! Wa: Hes 
Party ; becauſe He ſhall not be His own Judge. But if it be grant- Hob, $7. 
ed further, That if he is Party, He may make Another Judge, or 1 Ventr. 3. 
That Another ſhall be the Judge where He is Party, Ihe Conu- 
ſance ſhall be allowed. 

Tho' I have faid, that particular Juriſdictions derogatory to the 
general Courts of Common Law are to be taken * ſtrictly ; yet it * 2 Inſt. 548; 
ſcems Reaſonable, that ſuch Privileges, as are granted for the Ad- 
vancement of Religion and Learning, ſhould have a favourable 
Conſtruction, and be excepted out of the General Rule. 

It is ſaid, that the Univerſities have only u Cuſtodian 4/iſce Panis « Leon. 214, 
et Cervifia, et correttionem et punitionem corundem ; not Affiſam * laſt. 330. 
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22 (i. e.) not Authority to appoint another Aſſiſe than what is 

et down by Statutes; but to ſee that the Statutes be executed, 
and to puniſh Offenſes againſt the ſaid Statutes. [Sce the 51 H. 3. 
31 Ed. 1. 7 Ed. 6. chap. 5. 2 V. & M. Sefl. 2. chap. 14. 11 & 12 
WW. 3. chap. 15. 12 V. 3. chap. 11. In which laſt Statute the Right 

of marking Meaſures for Ale and Beer is acknowledged to be in 
the Two Univerſitics. | : 

The Univerſity of Oxford hath by a Grant the 29 Ed. 3. The 
Aſſiſe and Eſſay of Wine and Ale, as well as the Cuſtody of it. 
By the Charter granted the 14 H. 8. The Chancellor, His Com- 

miſſary and His Deputy (7. e. The Pro-Vice-Chancellor) are Juſtices 
of the Peace for the Vill of Oxon, County of Oxon and Berks. So 
that their Authority does not depend only upon the Common Com- 
miſſion ; 'They being Juſtices of the Peace by Virtue of their Offices. 

I have now Finiſhed the Account of General and Particular Ju- 
riſdictions. I ſhould therefore proceed to give a ſhort Scheme of 
the Proceedings in our Courts. But becauſe a Man may often- 
times have a Remedy without going to Law, ſomething muſt be 
ſaid firſt concerning ſuch Remedies. 


— — — — ; 


. 


Of Remedies Without Suit in Courts. As I. By Act 
of Law in Things Perſonal and Real, wherein of a 
Remitter. 2. By Act of One of the Parties, in Things 
Perſonal and Real, wherein of Entry, Diſcent and 
' Diſcontinuance. 3. By Act of All Parties, wherein 
of Accord, Arbitrement and Umpirage. 


| 2 HERE is oftentimes a Remedy to be had, eithout apply- 
; 88 ing to the Courts for Juſtice; and this may be Obtained by 


Act of Law, By an Act of One of the Parties, and by the Act of 
All Parties. | | 


1. By Act of Law the Party may have Remedy withont Suit in 
x Plowd.543- Court. 1. In Things Perſonal, as if the x Debtor makes the Debtee 
ONES *- Exccutor, He may detain ſo much of the Goods and Chattels, as 
204, Se. will pay his Debt. 2. In Things Real, as where one's Entry is ta- 

ken away by Diſcent or Diſcontinuance, if He comes to the Pofleſ- 

Lit. 659. ſion without Folly or Covin, He ſhall be Remitted. AY Remitter 
: _ 347 b. js where a Man hath Two Titles to Lands and Tenements, and is 
1 ſeiſed of Them by His later Title, which proving Defective, He is 
reſtored to the former or ſurer Title by Operation of Law. A Re- 

mitter muſt be to a precedent Right“. For Regularly to every Re- 

4 mitter 
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| * Quod prins eſt, verius eſt. 1 Inſt. 347. b 
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mitter there are two Incidents (vz.) an Ancient Right, and a De- | 
feaſable Eſtate of Freehold, coming together. | 


[But ſee infra, Of a Diſcontinuance.] 


2. By the Act of One of the Parties. 1. In Reference to things 
Perſonal; * as if One does wrongfully take or detain my Wife, Lit. 497, 
Child, Servant, or Goods, [See how Property is Alter'd by Sale in #9. 6 
Fairs and Markets, Book 2. chap. 2. Of Fairs and Markets,] 1 3 Rep. 143. 
may Lawfully Retake them, though not in a Riotous Manner. 11 Rep. 82. 
But an Inn-keeper or Alchouſe-keeper may Juſtify the Detaining of —. "9% 
a Horſe or other Thing from me, till J have paid him his Reckon- Kely. 132 
ing. [But fee the 11 & 12 /. 3. chap. 15.] So a Taylor may detain 
my Clothes, 'till he is paid tor the making. 2. In Reference to 
Things Real; as I may remove a? Nuſance done to my Freehold, » Finch, 

If it can be done without Riot. So I may Diſtrain Goods or Cat- Book 3; ch. a. 
tle upon my Eſtate for Non-Payment of the Rent, or Cattle Da- 1 405 
mage:feaſant upon it. I may alſo maintain Poſſeſſion of my Lands, 4 Rep. 63. 
againſt one that would turn me out; or I may regain my Poſſeſ- 12 1 
ſions by Entry when I Have a Right of Entry or Title to Lands, 9 — i 
and my Entry is not taken away by Law (viz.) By Deſcent or 55, 113. 
\Diſcontinnance. 1. By > Deſcent, as where a Diſſeiſor dieth ſeiſed 3 
in Fee or Fec- tail of Houſes or Lands (for a Dying ſeiſed for Term Lit. 456 i 
of Life, Oc. doth not take away an Entry) and the Law caſteth Lit. 385, a 
the Houſes or Lands upon his Heir. Here by Reaſon of the Deſcent | 1 ml 
(which is much favour'd) a Right of Entry is taken away, and the 238. a. 239 a. 

Diſleiſce, or he that has Title is Driven to his Action. So then, to 

take away an Entry, there muſt be a Dying ſeiſed in Demeſne, 

either in Fee- ſimmple or Pee-tail, and alſo a Deſcent. [See Book 2. 

chap. 3. Of Deſcent, and the 32 H. 8. chap. 33. whereby the Title 

of Deſcents to take away Entries and Continual Claim is made al- 

moſt uſeleſs.] 2. By © Diſcontinuance ; where the Alienation is e Lit. $92, 

made or ſuftered of Lands and Tenements by "Tenant in Tail, or S. 

by any one that is ſeiſed in Pec-fimple, Fee-tail or for Life in an- * ah 

other's Right, whereby the Iſſue in Tail, or the Heir or Succeſſor, 2 Inft. 681. 

or thoſe in Remainder or Reverſion after his Death, are driven to I | 
their Action, and cannot Euter. This Happens, becauſe The Per- 1 Roll. Abr. | 
ſon made a larger Eſtate of the Land, than he ought. A Diſcon- 632 635 
tinuance may be Five Ways (viz.) By Feoffment, Fine, Recovery 635 

in a Praci pe, Releaſe with Warranty, Confirmation with War— 

ranty. And this was to the Prejudice of Wives, Heirs, Succeſſors, 

Or thoſe in Reverſion or Remainder. So that where the Entry is 

taken away by Law, One cannot be his own Judge, but muſt have 
Recourſe to Law. But many Perſons are reſtrained by Statutes, 

from making a Diſcontinuance. For, 


By the 11 H. 7. chap. 20. 4 Wife is reftrained to make certain 
Alienations of the Lauda of the Deceaſed Husband. [Sce 2 Dany. 
Abr. 579, 580. ] 

By the 32 H. S. chap. 28. The Husband is Reftrain'd from Aliena- 
tions of the Wites Inheritance or Freehold. [See 3 Rep. 50, 51. 
2 Inſt. 681, 68 2. 8 Rep. 71, 72, 73. 2 Danv. Abr. 581.) 5 

Ey the 1 Eliz. chap. 19. 13 Eliz, chap. 10. 1 Jac. 1. chap. 3. Al] 
Eccleſiaſtical Perſous, Deans and Chapters, Maſters and Fellows of 


Yyy Colleges, 
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Terms of 
the Law, 


verb. Accord. 


© 4 Rep. I. 
6 Rep. 44. 
9 Rep. 78, 
79, 80. 


Colleges, Maſters of Hoſpitals, &c. are Diſabled, to Alien or Diſ- 
continue their Eſtates. 


Of Things That lie in Grant, there can be no Diſcontinuance ; 
nor by Exchanges, or Letters Patents; becauſe they do not require 
Livery of Seiſin. | , 

[See Of Lenſes, Book 2. chap. 3.] y 

The Titles of Diſcontinuamce and Remitter were Great and 
Large Titles in our Old Law-Books ; but now they are made very 
Narrow by theſe Statutes; and the 27 H. 8. chap. 10. of Uſes as to 
Remitters; and ſome Aſſurances, that at the Common Law were 
Diſcontinuances, are now made Bars, as Fines with Proclamations 
by the 4 H. 7. chap. 24. and the 32 H. S. chap. 36. as to the Iſſue in 
Tail; tho' ſtill they are Diſcontinuances in ſome Caſes to him in 
Remainder or Reverſion. 


3. By the Act of Al Parties There may be a Remedy without 
Suit. As by Their own immediate Accord, or By Transferring the 
Controverſy to the Determination of Neighbours and Friends by 
 Arbitrament or Umpirage. 

1.4 Accord (Concordia) is an Agreement betwixt Two at leaſt, to 
Give and Accept ſomething in Recompenſe for a Treſpaſs, &c. 
done by one to the other, If this Agreement is Executed, It is a 
good Bar in Law, in ſome Caſes of Perſonal Injuries, to any Action 
for the ſame Treſpaſs or Injury. Accord with © Satisfaction is a good 
Plea in Perſonal Actions, where Damages only are to be Recover- 
ed; not in Real Actions. Therefore a Right or Title to Freehold 
Lands cannot be barr'd, by Acceptance of any Collateral Satisfac- 
tion or Recompence. It muſt be by Releaſe, Confirmation, Oc. 
But becauſe the Action of Ejectione Firme and Treſpaſs are fo 


woven together, that they cannot be parted, as an Accord is a 


7 9 Rep. 58. 
1 Intt, 212. b. 


s 6 Rep. 44. 
9 Rep. 80. 


good Plea in Treſpaſs, It muſt be fo in Ejectment. 

f If one is bound in an Obligation, to deliver Goods, or to do any 
Collateral 'Thing, The Obligee cannot, by Accord betwixt 'Them, 
give Money in Satisfaction thereof; for the Contract being made 
by Writing, to do ſuch a Collateral A&, It cannot be altered with- 
out Writing. But when one is bound to pay Money, He may give 
Goods or any other valuable Thing in Satisfaction; becauſe all 
Things are eſtimated and valued by Money, and not Money by 
Things. If a Contra& without Deed is to deliver Goods, or to do 
any other Collateral 'Thing, .there Money may be paid by Accord, 
in Satisfaction of ſuch a Contract. For as a Contract upon Conſide- 
ration may commence by Words, fo by an Agreement by Words for 
any Valuable Conſideration, The Contract may be Diflolved. [See 
Of the Condition of an Obligation, Book 2. ch. 3. Of Obligations. 

Note, 'That the Beſt and Safeſt way to plead an Accord, is to 
plead it by Way of s Satisfaction, and not by Way of Accord only. 
For if it be pleaded by Way of Accord, a Preciſe Execution 
thereof in Every Part muſt be pleaded, c. You need not ſay any 
more, but that you paid the Plaintiff a Bottle of Wine, &c. in 
full Satisfaction of the ſaid Accord which the Plaintiff received. 
In all Caſes where Arbitrament is a good Plea, Accord with Sa- 


tisfaction is a good Plea, 
1 7. h Ar- 
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2. h Arbitrament ( Arbitrium, Laudum, Compromi ſſuu) or an A Weſt. 
ward, is the Determination of TWo or More Perſons at the Re 8 0% fart 
queſt of Two Parties at leaſt, who are at Variance, for ending the 4 67. 4 bs. 
Controverſy without publick Authority. Five Things arc incident Hard. 44. 
to every Arbitrament or Award, (he.) Matter of Contfocer(y, Sub. 
miſſion, Parties to the Submiſſion, Arbitrators, an Arbitte6ment or à 
Giving of the Award. | r | 

1. Matter of Controverſy, either of Fact, or of a Right in Things i wess 
and Actions Perſonal and Uncertain ; but fo as no i Frechold, tho! Symb. » part 
the Submiſſion is by Deed, nor Leaſe for Years of Land (O.) may F504 5.33: 
be adjudged from one to another. Thus Debts due on Record,. or Fug» Gag 
upon Bill, or on certain Contract, Matters concerning Matrimony, 246, 265, 
or criminal Offenſes, cannot be made Matters of Arbitrament. But 5 Rep. ;8 
if Mcn cnter into Bond with Condition (as is uſual) to ſtand to e 
the Arbitrament or Award, the Bond may be forfeited for Norm- ., . 
performance of the Condition. | | Mays Max. 
performance o 1 9 

2. Submiſſion,of the Controverſy to Arbitrators is neceſſary, by 2 Danv. Abr. 
giving Them Power, to pronounce a Sentence betwixt the Patrics. Weg, | 
k This Submiſſion may be either General, as of all Demands what- Symb. 2 Part 


ſoever; or Special, of ſome certain Matter in Controverſy. It may P. 63. 5. 2» 
be alſo by Mord or I/riting, Abſolute or Conditional. If the Partics 6. 4 +54 
give a Bond to each other, it muſt be Word for Word alike on both 5 38: ; 
Sides, only changing the Names, ©c. The Submiſſion may be, with Ne. 95: 
Covenants to perform the Award, if the Parties pleaſe. | 

3. There muſt be Parties to the Submiſſion, and! Two at the Wett's 


aw 


Chi 3: Laws of England. 


leaſt, one of one ſide and one of another ſide, of Capacity to com- Symb. 2 Part 


promiſe or to make mutual Promiſles, to {ſubmit to the Award, b. 1 
4. m Arbitratars are requiſite, who are private Extraordinary * Dauv. Abr. 
Judges, choſen by the Parties, to give Judgment between them, to an. 
ond the Debate. Neither Natural or Legal Diſabilities do Hinder symb a part 
any one, from being an Arbitrator. If they are incompetent Judges, F. 194 9. 21. 
. the Fault is in thoſe that chooſe them. They are call'd Arbitra- 
tors, becauſe they have an Arbitrary Power, if their Judgment be 
according to the Submiſſion. If They obſerve. the Submiſſion, and 
keep within their Juriſdiction, their Sentences arc Definitive; from © Wels 

: . . : 7 | n Z . Ie P. 5 
which there lies no Appeal. They cannot n Aan their Power, ang 9467 
for they have but a bare Authority. | UI, 055088 4 Maps. 76 

5. „ Arbitrament is the Sentence or the Decree, pronounced by , ms Abr. 
the Arbitrators, and publiſhed, when They have heard all Parties. Weſt's 
But now as all Submiſſions are uſually by Bond conditionally, & Symb. 2 Part 
as the Jward be made in IWriting, and ready to be delivercd to the 4 45 5 43 
Parties, or to ſuch of Them as ſhall require the fame, The Parties ' 5 Rey. 103, 
having ſo bound 1 hemſelves, are obliged to take Notice. of the : . 
Award at their Peril; Þ unleſs the Words of Submiſſtion are, So 45. ek 
that the Award be Delivered to each Party by ſuch a Day. For RP 9% 
then it muſt be delivered to cach Party accordingly. - a LEP: . 

In making an Arbitrament or Award, 4 Five Things muſt be Ob- 132. my 
ſerved. 1. That it be according to the very $ubmiſ{jion, in reſpect of; Roll. Abr. 
the Perſons and the Things ſubmitted. For to award a Thing to 44% _ 
be done By a Stranger, and ſometimes To a Stranger, who is not 247, 248, 
Party to the Submiſſion, or to make an Award upon another Thing, * 27 


that is not ſubmitted, is void. But where the Award is of fevera] 1 Inft. 206. 


Things, Part within the Submiſſion, and Part out of it, it is voidable, "3.6408 
g » * X. 
: Y Y y 2 tor 110. 
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for that which is ont of the Submiſſion, and Good for the Reſidue. 
2, It ought to be Equal, and not on one ſide only; for it muſt ap- 
point either Party, to give or do ſoniething Beneficial or Advanta- 
gious. 3. The Performance of the Award muſt be Po/ible and 
Lawfnl. 4. There muſt be a Means by Law, to attain unto the 
Thing awarded. This is chiefly meant, where Submiſſion is with- 
out Bond. 5. It ought to be Certais and Final, and make an End 
of all Controverſies ſubmitted; or if it is good only in Reference 
to Part of the 'Things ſubmitted, it muſt be Final as to that Part, 
or elſe it will be void. EA | | 
Theſe Things being Obſerved, an Award ſhall not be utiravel'd 

r 1 Chan, in a Court of * Equity, unleſs there was Corruption in the Arbi- 

* N trators. [See the 9 C 10 ,. 3, chap. 15. infra.| If all Things 

1k :- P arc done Bond Fide, The Arbitrament ſhall be expounded accord- 

0 Rep. 57. ing to the I Intent of the Arbitrators, if Agteeabſe to Law, and 

— Literally. | 5 

1 Roll. Abr. An © Umpirage is where there is but Oze Arbitrator; and is 

261, 282 uſually, when the Parties ſubmit themſclves to the Arbitrament or 

8 Award of certain Perſons, and if They cannot Agree, or are not 
Ready to | fe! es their Award in Writing before ſuch a Time, then 
to the Judgment of another as Umpire. This is often the Effe& of 

| the Bond of Submiſſion. 

Ls Rep. 82. Note, That * Submiſſion to an Award by Bond may be counter- 
manded by Deed. Such Authorities in their own Nature are Re- 
vocable ; as a Letter of Attorney, &c. tho made irrevocable by 
Expreſs Words. But then the Bond is forfeited. If it had been with- 
out Obligation, Gc. one might Revoke and Forfeit nothing. 

* 6Rep. 44 * Where an Accord with Satisfaction may be pleaded, an Award 

may be pleaded. | Foe | 
By the 9 & 10 W. z. chap. 15. The Parties may. agree, that their 
> 1 ag to the Award, or Umpirage of any Perſon or Perſons, 
ſhall be made a Rule of any of His Majeſty's Courts of Record; 
and may inſert ſuch their Agreement in the Condition of their 

Bond, &. And a Rule of Court ſhall thereupon be made, that the 

Parties ſhall be concluded by ſuch Arbitrement or Umpirage. And 

iu Caſe of Diſobedience thereto, the Party negletting or refuſing, 

ſhall be ſubjett to all the Penalties of contemning a Rule of Court; 
anleſs it appears on Oath, that ſuch Award was corruptly and un- 
duly procured. In which Caſe it ſhall be ſet aſide by any Court of 

Law or Equity, Gc. e 

Provided, That this Statute ſhall extend only to ſuch Matters, 

For which there is no other Remedy but by Perſonal Action, or by 

Suit in Equity. | | 


Our 


_ 


* Ex nuda ſubmiſſione non oritur aftio. 8 Rep. 82. 
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Of the Proceedings in Suits or Civil Cauſes in our 
Courts, (viz.) 87 Actions (wherein of the ſeveral 4 
Sorts of Actions, as Actions of the Caſe, Detinue, li 
Covenant, Debt, Treſpaſs Vi et Armis, Ejectment, 

Quare Impedit, Waſte, Replevin) Writs, and of q 
the ſeveral Sorts of Writs, and of the Arreſt, Out- 6 
lawry, Appearance and Bail, Of the Declaration, 
Pleas, Iſſues, Trial (wherein of Jury, Challenges, 
Evidences, Verdict, Cc.) Judgment, Execution, 


and Laſtly of Writs in the Nature of Appeals. 


O ſhew the Practice in Cioil Cauſes, I ſhall only take a Ge- 
neral View of the Proceedings in the Court of Common 
Pleas ; becauſe the Common: Pleas Court is of the largeſt Extent 
for Civil Actions. For tho' every Court at Veſtminſter has ſome- 
times a particular Courſe of Proceedings, which is the Law of that 
Court, and of which the Judges ought to take Notice, tho' not of 
the Courſe of the inferior Courts; Yet by giving an Account of the \Þ 
Common Pleas Court, You may have a General Account of the | 
Proceedings of the Court of King's Bench and Exchequer (tho' I 
ſhall take Notice by the way of any conſiderable Differences a- 94 
mongſt Them) as alſo of the inferior Courts of Common Law, 4] 
unleſs They are directed by particular Cuſtoms. 

Where the Remedy is to be By Suit in the Court, The General 
Parts of the Suit may be Theſe (ig.) The Action, Writ and Ar- 
reſt, Qutlawry, Appearance and Bail, The Declaration, Pleading, 
Ine, Trial, Judgment, Execution, and a Writ in the Nature of 
an Appeal. 


I. An Y Action is a Right of Proſecuting in a Court of Ju- of ations. 
ſtice, for that which is one's Due; or a Legal Demand of one's „g = 
Right. : | EM ; : i : Iſt. 40 

An Action lies 2 Ha Timet in ſome Caſes before Moleſtation. 8 Rep. 5. 

2 A ® Petition muſt be made to the King in Chancery, in the Place Bid mw 
of an Action; whereupon Proceſs ſhall go againſt a Grantee, to- Stamt. 
maintain One's Title. But whilſt perfonal Things, ſciſed for the PI $5 73: 
King, remain in the Officer's Hands; The Party that hath Right, oo 775 
may Traverſe the Record, that entitles the King, and have his 1 Inft. 289 a. 
Goods again; or one may diſturb the Officer from taking the Pro- It. 187. 
fits, or ſue Him for the Goods. ? 

The Action continues till the Judgment is given. 


Actions are either d Falſe or Faint. Falſe, where the Words of « Lit, 689. 
the Writ are falſe. Faiut, where the Words of the Writ are Truc, 1 lat. zol b. 
yet there is no Cauſe or Title to Recover by that Action. 


Actions, 
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c 11nſt. 284. 
b. 285. A. 
2 Inſt. 40. 


4 Terms of 
the Law, v. 
Actions real, 
Actions Per- 
ſonal, Acti- 
ons NMix'd. 

6 Rep. 3. 

1 Inſt. 184 b. 
2 Inſt. 40. 


e 1 Inſt, 
127. b. 


I Rep. 89. 
x Inſt, 172. a. 
2 Inſt. 379, 
380. 


c Actions are either Criminal or Civil. Criminal, as Appeals of 
Death, Felony or of Maybem: Civil are either Real, Perſonal 
or Mix. * 5. 

4 Real are thoſe, whereby the Demantlant claims Title, to 
Have a Freehold in any Lands or 'Tencments, Rents or Commons 
in Ece-ſimple, Fee-tail, or for Life. Every Action Real is ęither 
Poſſefory, i. e. Of His own Poſſeſſion or Sciſin, or quuceſtrel, i. e. 
of the Seiſin or Poſſeſſidn of his Aunceſtors. * 

But Real Actions are much out of Uſe. For in moſt Caſes at 
this Day they are ſupplied by other Actions, which yield an caſier 
and quicker Method to try Titles; as Actions on the Caſe, Treſpaſs, 
Replevin, Ejectment, 5c, | Horton va 

* Perſonal Actions are "Thoſe which the Plaintiff may have againſt 
the Defendant by Reaſoh of any Debt or Contract for Goods and 
Chattels, * or for Damage done to his Goods, or to his Perſon. 

Mixt Actions are 'Thoſe which one may have, to recover the 
Thing demanded, and alſo Damages for the Wrong. 

e He that brings an Action Real, is called the Demandant ; and 

He againſt whom it is brought, is called the Tenant. In Actions 
Perſenal and Mixr, They are called Plaintiff and Defendant. 
I here are ſeveral Sorts. of Perſonal and Mix'd Actions. Therefore 
I ſhall ſhew, how they are Divided; and then, who are [ncapable 
to Bring ſuch Actions, and A4zainſt whom may ſuch Actions be 
brought; where ſuch Actions mult be laid; and within what Time 
They muſt be brought. | | | 

1. How Perſonal and Mix'd Actions are Divided. | 
_ Perſonal or Miz'd Action:, that are of Common Uſe and Practice, 
are Divided into Actions of Treſpaſs upon the Caſe, Detinue, Co- 
venant, Debt, Treſpaſs Vi et Armis, Ejettment, Quare Tmpedit, 
Maſte, Replevin. | | 

Before I deſcribe theſe particular Actions, let me premiſe, That 
an Action of Account lies, againſt Thoſe that ought to render an 
Account, and refuſe to give an Account. Auditors are appointed 
by the Court, to ſettle the Accounts in ſuch Actions. But Actions 
of Account are almoſt laid a{ide. f However none can be charg'd in 
Account by the Common Law but as Guardian in Socage, Bailiff or 
Recciver. | | 

A Bailiff is a Servant who has the Adminiſtration of Lands, 


Goods and Chattels, for the Owner's Benefit, and he is chargeable 


in Account, for the Profits He has raiſed, or reaſonably might have 
raiſed, his Expenſes deducted. A Receiver is he that receives Mo- 
ncy to another's Uſe, to render an Account without Allowance of 
Expenſes. For this Cauſe a Bailiff thall not be charged as Re- 
cciver, for then he would loſe his Expenſes and Charges. In an 
Account againſt a Recciver, 'The Plaintiff muſt declare by whoſe 
Hands the Defendant received the Money ; which He ſhall not do 
in Caſe of a Bailiff, But in Favour of Merchants, and for Advance- 
ment of Trade, it they jointly occupy their Stocks, one of them 

2 naming 
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* Actio perſonalis moritur cum perſona. 4 Inſt. 315. 
Pad ex dclifto deſuncti heres teneri non deber. 2 Inſt. 198, 442. 
Tn raſtitutionem, non in penam heres ſuccedit. 2 Inſt. 198. | 
I: h&redes non ſolent tranſire actioucs, que Fænales ex maileficio ſirnt, 2 Inſt. 442. 
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naming himfelf Merchant, ſhall have Account againſt the other, 
naming him Merchant, and ſhall charge him as Receiver; who 
ſhall have Allowance of his Expenſes, and ſhall Account for the 
Profits he received, and might reaſonably receive. 'This is by the 
Law of Merchants. [See the'2 1 Jac. 1. chap. 16. Of Guardians 
Book 1. chap. 6. and 1 Dany. Abr. Tit. Account. 


4 
5 
* 


By the 3 & 4 Ann. chap. 16. Action of Account may be brought 
againſt the Executors and Adminiſtrators of every Guardian, 
Bailiff, aud Receiver, ' and by one Foint-Tenant aud Tenant in 
Common, His Executors and Adminiſtrators, againſt the other, as 
a Bailiff, for Receiving more than his Share, and azainft their 
Execitors and Adminiſtrators. And Auditors ſball examine the 
Parties upon Oath, &c. | 


1. 8 An Action of Treſpaſs on the Caſe is a General and Perſonal « Terms of 
Action, brought againſt One for Wrong done without Force, but _ nf 
[not] againſt the Peace. And is call'd an Action of the Caſe, be- the Car”? 
cauſe the whole Caſe is laid in the | Writ and] Declaration. 

It lies For Words and For Deeds. | 

1. For h Mord, ſpoken To or concerning another, whereby one » Finch 
is Defamed and Dammfied. All ſcandalous Words are Actionable, — 2. p. 185. 
which may affect one's Life, Limb, or Member, Liberty, Office, or 1715.1 3 
Place of Truſt, Trade, Preferment ; or Words which charge one 1 Danv. Abr. 
with a Foul and Infectious Diſeaſe, whercby he ought to keep So, Sc. 
from the Socicty of Men, or Diſparage One's Title to his Eſtate, 
or where the Words tend to One's Diſinheriſon, as by calling one 
Baſtard, that is an Heir to Land, or where they tend to One's Par- 
ticular Damage, and One is actually Damaged thereby. All are 
Actionable, whether ſpoken by Way of Affirmation, Hearfay, Ad- 
jectively (O.) Directly, Obliquely, Interrogatively, if the Words 
imply an Affirmation, in Earneſt, or ſeemingly in Jeſt, in Fglifh, 
or any other Language, if the Words are underſtood, c. Words 
ſpoken Ad jectively if They imply an Act done, as J. S. is a Cor- 
rupt Judge, (5c. are actionable; not if they ſignify an Inclination 
only, as J. S. is a Thieviſn Man, Gc. | 52 

But Note, That where the Slander doth concern One's Life, Liber- 
ty, Member (as Loſs of Ears, &c.) or Corporal Puniſhment, Office, 

Truſt, Trade, or impute a Foul Diſeaſe, that might cauſe a Separa- 

tion from the Society of Mankind, The Plaintiff need not aver any 
particular Damage, as he muſt in other Caſes: 'Thoſe Scandals 

which concern Matters merely Spiritual, and without any 'Tempo- 

ral Damage Enſuing, as to call one Adulterer, Fornicator, Here- 

tick, Schiſmatick, Dilapidator, (5c. are determinable in the Eceleſi- 

aſtical Court. Yet by the Cuſtom of Londos an Action of the Caſe 

lies, for calling a Woman Whore, becauſe by Cuſtom She might be 

Carted, if the Words were true. But the Action is maintainable in 


the 
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Verla accipienda ſunt in mitiore ſenſu. 4 Rep. 13, 17, 20, 25. | 

| Benignior ſententia in verbis generalibus, ſeu dubiis, eſt preferenda. 4 Rep. 15. 
Senſus verlorum ex cauſa dicendi accipiendus eſt. 4 Rep. 13, 14. | 
Sermo relatus ad perſonam intelligi debet de conditione perſona, 4 Rep. 15. 
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An Inſtitute of the Book IV. 


the Courts of London only. Words of Paſſion are not Actionable; 
as You have Forſworn Your ſelf, [See Of Perjury, Book 3. ch. z. 
You are a Villain, Rogue, Varlet, Knave, (5c. But If One calls an 
Attorney, &c. Knave, the Words are Actionable; if ſpoken with 
Relation td his Profeſſion, whereby He gets his Living. To charge 
One with an Intention to kill, &c. is not Actionable; as the Pur- 
poſe and Intent without Act is not Puniſhable. 

[For the Action De Scandalis' Magnatum, See of the Nobility, 
Book 1. chap. 4. For Defamation by Deed, See Of Libels, Book 3. 
chap. 3. and For Authorities in all the Caſes above-mentioned. 
1 Dau. Abr. p. 80, to p. 172.] 5 


* 4Rep. 17, lt is to be further Obſerved, That the Declaration muſt ſet 


20, 


7 * 
— 


forth in Certainty, the Perſon who is ſcandalized; for if the Perſon 
is uncertain, no Action lieth; and an Inzuenda cannot make that 
certain, which was uncertain before. So it muſt ſet forth the very 
IVords that are. actionable; for if the Witneſs varies but a little 
from them, The Cauſe is loſt. Therefore it is beſt to charge the 


| Defendant with ſpeaking the Words ſeveral Ways at ſeveral Times, 


that you may with more Certainty Hit upon the very Words, or 
the Subſtance thereof. For it is not here to be allow'd, as it is in 


Roll. Abr. the Eccleſiaſtical Court, to lay the Words, and ſay, i or the like or 


298. 
* 4 Rep. 17 
20. 


i Terms of 
Law, v. 


Aſſampſit. 


to the like Effett. * An Innuendo cannot alter the Words, or Add 
to Them, to make them actionable. The Scandal muſt be appa- 
rent by the Words Themſelves. | 

2. For Deeds, As for an Aſſumpſit, Nuſance, Deceit, Trover 
and Converſion, and upon Statutes. 

1. Upon an Aſrumpfit, | which is a Voluntary Promiſe, made by 
Word, or ſuppoſed to be made by Word, whereby One upon Valu- 
able Cunſideration Aſſumeth or Undertaketh, to Perform or Pay 
ſomething to another. Therefore, 

An Afumpſit is either Expreſs by Direct Agreement by Word, 
or Note in Writing without Seal (for that is all one in Law) or In- 
plied by the Law. e 

Expreſs, as For not making a Good Eſtate of Land fold Accord- 
ing to Promiſe; Not paying Money upon a Bargain and Sale accord- 
ing to Promiſe; For not Delivering Goods upon Promiſe upon No- 
tice or Demand. This Expreſs Aſumpſit may Relate to one's Real 
or Perſonal Eſtate, or to One's Perſon. Where an Tzdebitatus A 
ſumpſit is brought for Goods Sold and Deliver d, there you muſt 
prove a Price Agreed on, otherwiſe the Action will not lie. 

Tinplied ; Thus an Action of the Caſe will lie on an Implied Aſſum- 
fit for a Quantum meruit for One's Labour, as where I employ any 
Perſon, to work for me, carry Goods, &c. Where a Quantum Me- 
ruit is laid, you need not prove any Price agreed on; but only 
Delivery of the Goods, and the Value of them at the Time of the 
Delivery. So that in an Action for Goods ſold, or Work done, It is 
the Beſt Way to lay a Oyantum Meruit with an Indebitatus Aſſumpſit. 
For if you fail in the Proof of an Expreſs Price agreed, you will 
recover the Valuc. So an Action on the Caſe will lie on an Im- 
plied Aſſumpſit for a cry LValebat, where the Law obliges 
an Inn-keeper, (5c. to furniſh another with Meat, Drink, Gc. or 
where a Tradeſman Delivers Goods at no certain Price: Alſo it will 


lie for Receiving Money zo wy Uſe, as Bailiff or Receiver, or Both 
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as Bailiff and Receiver, which ſupplies the Place of an Action of 
Account; Upon an Iſimul Computaſſet for Money due upon Ac- 
count ſtated, ſuppoſing that the Parties have come to an Account; 
Upon a Bill of Exchange by Cuſtom; for if a Merchant to whom 
It is Directed ſubſcribes the Bill, it is an Aſumpfit in Law. [See the 
9 & 10]. z. chap. 17. Concerning Inland Bills of Exchange. 3 & 4 
Ann. chap. 9. An Act for Giving Like Remedy upon Promiſlory 
Notes, as is now uſed upon Bills of Exchange ; and for the Better 
Payment of Inland Bills of Exchange. And ſee Book 2. chap. 3. of 
an Aſſignment.) In all Theſe Caſes It is implied by the Law, that 
one Agrecd to pay, though He made no Expreſs Promiſe to do it. 
And as ſuch Actions on the Caſe upon an implied 4ſwmpfit may 
be brought againſt the Parties Themſelves, ſo they will lie For or 
againſt Executors or Adminiſtrators upon the Contracts of the Te- 
ſtators; And theſe Implied Promiſes may alſo Relate to one's Real 
or Perſonal Eſtate, or to One's Perſon. | 

There may be alſo an Action of the Caſe upon a m Now A = 1 Ventr. 
ſumpſit | Non-Feaſance] when the Law obliged to agree or Act; 72, 333, 369. 
as againſt a Victualler tor Refuſing to entertain Gueſts. 

The Statute of the 29 Car. 2. chap. 3. Concerning Azreements 
to Perform to Pay, muſt always be Remembred, I have before 
mention'd ſome Parts of it; but it is neceſſary to Remind you 
again as to ſome Particulars. 


Ch. 4. Laws of England. 57 | 
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By the 29 Car. 2. chap. 3. [An Act for Prevention of Frauds 
and Perjuries] No Action ſhall be brought to charge an Executor or 
Adminiſtrator Ou a Special Promiſe, to auſwer Damages out of 
his own Eſtate, or to charge the Detendant pon any Promiſe, to 
Anſwer for the Debt or Miſcarriage of Another; or to charge any 
one npon an Agreement in Conſideration of Marriage ; or on any 
Contract or Sale of Lands, &c. or any Intereſt concerning the ſame ; 
or upon Any Agreement, that is not to be performed within a Year 
after the making thereof ; unleſs the Azreement upon which ſuch 
Action ſhall be brought, or ſome Memorandum or Note thereof, 
ſhall be in Writing, ſigued by the Party to be charged therewith, or | 
ſome other Perſon Authorized by him. | | | 

No Contract for the Sale of any Goods of 101. Falue ſhall be 
good, Except the Buyer ſhall Accept Part of the Goods ſo fold, and 
attually Receive the ſame, or give ſomething in Earneſt, to Bind 
the Bargain, or in Part of Payment, or except ſome Memorandum 
or Note in Writing be made, ſigued by the Parties to be charged 
by ſuch Contratt, or their Agents. [See how Eftates in Goods and 
Chattels Perſonal may be Acquired By Sale, Book 2. chap. 6.] 


n A Promiſe to pay, if another does not, being made at the * 3 Lev. 353, 
ſame Time, that the Bargain was made, is not a collateral Pro- 8p# 5 
miſe for the Debt of Another; but the Promiſe of both Parties 
makes one Original and Entire Contract upon the Sale, Oc. and 
Both are chargeable. [ Qucre Salk. 27, 28.] Onere, If a Promiſe 
by another to pay, upon Forbearance of Suit till ſuch a Time, is 
not a ſufficient Conſideration to ereate a new Contract, and to 
bring it out of the Statute 2 [See the 9 Rep. 93, 94:] 
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s Lev. 65. 


P 2 Vent. 
361, 362. 


q 2 Ventr. 
361. 


o It is ſaid, that the Clauſe concerning Agreements on Confide- 
ration of Marriage extends to a Promiſe to Marry, as well as to 
Promiſes for Payment of Money upon Marriage. 

Any Intereſt concerning the ſame ? includes an Agreement to 
Aſſign a Term in Being, as well as one created de Novo. 

1 By the Clauſe Except ſome Memorandum or Note in Writing 
be made, &c, a Promiſe by Letter is ſufficient. 

Note, That in Declarations upon many Aſſnmpſits, It is neceſſary 


to ſhew a Notice, or a Requeſt, and Demand. [Sce Of Demand 


r Terms of 
the Law, o. 
Nuſance. 


F. N. B. 176. 
4 Rep. 86, 8). 
5 Rep. 73, 


101. 


Rep, 54, 58. 
1 Inſt. 56. b. 
2 Inſt. 405, 


88, 89. 
1 Dany, Abr. 
174. 


5 Rep. 73, 
101, 108. 

9 Rep. 54. 
2 Cro. 367. 


«1 Cro. 318. 


9 Rep. 55. 


* 5 Rep. 73. 
9 Rep. 113, 
4 Inſt. 56. as. 


s Vaugh. 349, 


of Rent, Book 2. chap. 2. Of Obligations, Book 2. chap. 3.] 

2, This Action of the Caſe lies for a Nuſance, ® which is when 
any Thing is Done or Omitted by a Man upon his Own Ground, 
or elſewhere, to the Annoyance and Unlawful Hurt of another. It 
lies only for a Special Annoyance to ſome particular Perſon, not for 
a Common Nuſance. Thus an Action of the Caſe may be for a 
Nuſance, for Diverting, Stopping or Corrupting the Plaintiff's Wa- 
ter; For diverting Water from the Plaintiff's Mill; for turning a 
Watercourſe upon the Plaintift's Houſe, Meadow, (5c. For Enclo- 
ſing and cating up the Common; For Stopping up a Way leading 
from the Plaintift's Houſe to His Land; For Suffering the next Houſe 


to Decay to the Damage of my Houſe ; For building upon a New 


Foundation, and Stopping up Antient Lights, or Hindring one to 
Enjoy the wholeſome Air; For ſetting up or making a Hogſtie, 
Houſe of Office, Lime-pit, Brew-houſc, Dy-houſe, Tan-houſe, Chim- 
ney, Chandler's or Butcher's Shop, &c. uſing it ſo near my Hovſe, 
that the Smell thereof doth annoy me, or Hurt my Graſs or Trees; 
By Laying Carrion near my Houſe, Oc. But if one ſets up a Brew- 
houſe, or keeps a Chandler's or Butcher's Shop near me, and lays 
Stinking Heaps at his Door ; though this be Offenſive to me, I can- 
not Have this Action, t unleſs the Annoyance is very Great and very 


| Offenſive to me, becauſe it is a Publick Nuſance. 


If a Schoolmaſter keeps a School ſo near the Study of a Law- 
yer by Profeſſion, to his Diſturbance, an Action will not lie. 

Tho' One hath a Right to Air and Light in his Dwelling ; Yet 
for Hindring One's Proſpect, No Action lieth. For a Proſpect is 
only for Delight, not of Neceſſity. | 
a If Two have Lands adjoyning, and one of them builds a 
Rouſe on his own Land, and makes Windows and Lights looking 


into the Other's Land, The other may lay or erect any Thing upon 


his own Land, and Stop them, 

x Tho' one cannot have an Action of the Caſe for a Common 
Nuſance, becauſe it may be preſented in the Turn or Leet; yet 
where the Inhabitants of a 'Town had by Cuſtom a Watering Place 
for their Cattle, which was ſtopp'd by another, any Inhabitant 
may Have an Action of the Caſe againſt Him, for otherwiſe they 
would be without Remedy; becauſe ſuch a Nuſance is pot Com- 
mon to all the King's People and Preſentable in the Turn or Lect, 
or to be Redreſſed by Preſentment or Indictment it the Quarter- 
Seſſions. 1 

Upon Special Damage by a Foundrous Way, an Action lies 
againſt a Corporation or Private Perſon, that is bound to Repair it; 
but if a 'Townſhip not Corporate is bound to Repair it, The Party, 
as to his Special Damage, ſeems to be without Remedy. . 

5 | 21 
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If one digs a Ditch in the Highway; into which my Servant 1 Roll. Abr. 
falls and Breaks his Thigh, by which I loſe his Service for a long *% . * 
Time; I ſhall have an Action of the Caſe againſt him for this Loſs 173. 
of Service. So for Digging a Pit, by Reaſon whereof J. §. (for 


whoſe Life I held Lands) was Drown'd, {See Of Nwſarces, Book z. 


chap. z. . 5 | 
3. For * Deceit of one to another to his Damage. There mult « F. x. B gs, 
be both Deceit and Damage: > : 33: 04.9%, 


Deceit is either Judicial or Extrajndicial. Judicial, where ſome- 1% Rr * $ 


thing About Suits at Law is done, not done, or done amiſs; Gc. as Finch, 
when an Officer of the Court uſes Deceit in his Office; Thus the 47; > 
Sheriff, &c. is liable to an Action of the Caſe for D-ecit, if he does ! rol. abr. 
not Execute the King's Proceſs, or makes a falſe Return of it. Thus 92, &. 
a Counſellor or Attorney are liable, that betray my Cauſe, Or if 
they do not attend at the Trial, by which my Cauſe miſcarries, 
Gc. Thus one is anſwerable, that Perſonates me in Court to my 
Damage. Extrajudicial; where one Counterfeits Letters in m 
Name, and receives my Money; or Cheats me with Falſe Car 
and Dice; or ſells to me by Falſe Weights and Meaſures; or kiow- 
ingly ſells to me Unwholſome Victuals, Wine, Drugs, &c. to my 
Hurt and Damage; or ſells me Goods that are none of his own, 
Affirming them to be his own ; or where a Taylor cuts my Clothes 
ſo Scanty, that they will not be for my Uſe, or where a Smith 
pricks my Horſe, or a Surgeon unskilfully Sets one of my Bones that 
were Broken, (5c. It lies alſo againſt all Shop-keepers for any 
Frauds or Deceits to my Damage; againſt all Perſons upon Expreſs 
Warranties or Warranties in Law, &c. > But obſerve in the Caſe of b Finch 189. 
a Varranty upon Sale (which is the moſt uſual Deceit) That the 4 4,386, 1 
Warranty muſt be Parcel of the Contract; for if it is Mier the 1 Roll. Abr. | 
Contract at another Place (tho an After-Warranty by Deed may 97. 
amount to a Covenant) It is a Void Warranty, and no Action of 
Deceit lieth upon it. Alſo a Warranty can reach but to Things in | 
Being at the 'Time, not to 'Things to come; for a Warranty, that i 
the Horſe which you Buy of me, ſhall carry you Thirty Miles a Day, 
is a Void N One may Warrant, that a Man ſhall live a 
Year, that a Ship ſhall return from ſuch a Place, That a Horſe ſhall 1 
continue ſound for a Year, (5c. Neither will a Warranty be good, | 
of Things which I may plainly Diſcern to be otherwile; as that 
the Horſe is not Lame or Blind, when he is apparently Lame or 4 
Blind; that Cloths of a Murry Colour are Blue, Gc. unleſs the 14 
Buyer is Blind. But where a Horſe is Warranted to be Sound Wind 
and Limb, and he is Broken-Winded, or hath other Secret Diſeaſe, 
or where Cloths are Warranted to be of ſuch a Length, and are 
not; 'There an Action of the Caſe for Deceit lieth: For theſe 'Things 
cannot be certainly known by the Sight of Unskilful Perſons. 
e Every one will Affirm, that his Wares are good, that the Horſe, «< : Cro. 4. | 
which he ſells, is Sound, yet if he does not Varraut them to be 
ſo, tho It was Falſe, no Action lies. | 
4. An Action of Treſpaſs upon the Caſe may be for Trover and _ 
Converſion, 4 which lies againſt any Perſon, that hath gotten into 4 Terms of 10 
his Poſſeſſion any of the Plaintiff's Goods, and doth refuſe to Deli- the Law, e. | 
ver them upon Demand. It is a ſpecial Action of the Caſe, brought er [| 
to Recover Damages to the Value of the Goods. For you Recover | j| 
Z 2 2 2 not if 
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not the Thing Detained, as you poſſibly may in an Action of Detinue. 
Trover is a French Word, and Signifies Io Find; So that in this 
Action the Plaintiff ſurmiſeth, that he Loſt ſuch and ſuch. Goods. 
and that the Defendant bath Fonmd them, and Converted Them to 
his own Uſe at ſuch a Place. The loſing is but a meer Suggeſtion, 
and not Material. For if the Plaintiff Delivered the Goods to the 
|  . Defendant; or if the [Defendant takes the Goods in his Preſcnce, 
e Danv. Abr. Oc. this Action lies againff him, if there is a Canderſion. © For that 
21, 22, 23- is the Point of the Action, and muſt Be particularly alledged. If a 
Man finds Goods, He may take Poſſeſſion of them, and no Action 
lies; but He-ought not to abuſe them, or Uſe them; for therein lies 
the Offenſe, It may be brought againſt the Firſt Finder, or againſt 
any other, that hath the Goods: by Sale, Gc. But it muſt be ob- 
ſerved, 1. That the Plaintiff in this Action muſt prove a Right or 
Property in the Goods, or at leaſt a Lawful Poſſeſſion or ſpecial 
Property for ſome Time, as in the Caſe of a Carrier, Gc. 2. A 
Poſſeſſion in the Defendant. 3. A Demand and Refuſal to De- 
io Rep. 36, liver them {or other Evidence of a Converſion]. f This Refuſal 
57, 491- , . or Denial is allowed to be Good Evidence to the Jury, that he 
25 21. Converted the ſame, till it appears to the contrary. 
lt may be brought by any one in his own Right, or by an Exc- 
cutor or Adminiſtrator, for Goods which came to the Defendant's 
Poſſeſſion after the Death of the Teſtator or Inteſtate. | 
s r Dany, 8B This Action lies for Money out of a Bag (O.) as well as in 
Abr. 20, 21. the Bag, becauſe the Thing it ſelf is not to be Recovered, but Da- 
mages to the Value aforeſaid ; for Money depoſited in a Third Per- 
ſon's Hand upon a. Wager; For Any Live Goods, as Horſes, Oxen, 
Sheep, Hens, Deer and Hawks reclaimed, a Maſtiff, Hound, Grey- 
hound, Spaniel, Tumbler, as well as for Things [animate ; as Beds, 
Jewels, Rings, Plate, Carts, 'Timber and Trees cut down, a Ship 
and its Tackle, a Bond and other Writings, Oc. It will not lie for 
Creatures Feræ Nature, nor Any Part of a Freehold, as for Lead 
upon a Houſe, Doors or Windows fixed ; But if They are Removed 
and Converted, It will lie. | 
The Plea on the Defendant's Part is uſually the General Iſſue, 
Not Guilty, and the ſpecial Matter may be given in Evidence, to 
prove the Plaintiff has no Cauſe of Action, or which entitles the De- 
fendant to the Thing in Controverſy. It is ſaid, 'That there is no 
Plea in 'Trover but a Releaſe or not Guilty. If the Defendant 
pleads a Special Plea, He muſt either Confeſs and avoid the Title 
of the Plaintiff, or elſe 'Traverſe or Deny it. 
5. Actions of the Caſe may be upon Statutes. Theſe are either 
b Terms of h Private or Popular. 1. Private, when an Action is given by a 
83 Statute to the King and to the Party Crieved only; as for a Robbery 
the Statute, upon the 13 Ed. 1. and the 27 Eliz. For Fraudulent Conveyance 
on the 13 Eliz, chap. 5. 27 Elia. chap. 4. For Perjury on the 
5 Elis. chap. 9, &c. where the King only joins for Honour and Con- 
formity, the Party Grieved Having all the Damages. Or to the 
Party Grieved only upon a Penal Statute, as upon the Statute of 
Glouceſter, or 5 & 6 Ed. 1. chap. 5. For Waſte, &c. And here if 
the Action is Given to the Party Grieved, 'The King cannot diſcharge 
the ſame, nor proceed in it after the Death of the Party: 2. Popular, 
where an Action is Given upon a Statute to the King, or to guy one 
that will ſue for the King and Himſelf, by Action or Information, ac- 
2 | cCording 
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cording as the Statute directs; as upon the 38 Ed. 3. chap. 12. where 
a Juror takes Money, to give his Verdict; the 3 H. 8. d 1. For 
Practiſing Phyſick without Licence, Gc. In which Statutes the King 

is to have one Moiety of the Forfeiture, and any Informer (Without 
Limiting it to the Party Grioved) the other Moicty. When any 
One hath begun to ſue in this Action, no other can purſue it. i If Crompr, 1 
the King commences his Suit before the Informer, The King ſhall Jur 2, 38. 
have the whole Forfeiture; and he may, before the Informer be- 36. f. | 
gins his Suit, releaſe the Penalty to the Offender, and Bar all others 3 Iaſt. 154, 
for Ever; unleſs It be Provided to the contrary: by the Act. But if, % 8“ ] 
after a Popular Action, Cu. is brought by the Informer, the King's 1 
Attorney will enter Uterizs non onlt Proſequi, Cc. the Informer 1 
may proſecute for his Part. For by bringing his Action, he hath | | 
made the Popular Action his Private Action, which the King, or any 
other, cannot Releaſe, as to his Intereſt; and the Condemnation or 
the Acquittal of the Party at his Suit is a Bariagainſt the King and 
all others. If the Informer Qu tam pro Domino Rege qumm pro 
ſeipſo dieth Dopending the Action or Information; The King's Attor- 
ney may proſecute the Suit for the King. For the Information of 
the Party ſhall ſerve the King after his Death. 


RULES Concerning Penal Statutes. 


k HEN any Thing is Generally prohibited by a Statute, * : Ioft 11s, 
Tho' the Statute doth not Give .an Action, yet the Party 73, 163 
Grieved may have an Action, and the Offender for his Contempt TEN 7 3 
of the Law, may be Fin'd and Impriſon'd at the King's Suit. e 
Every Statute made againſt an Injury ! gives a Remedy by Ac- 2 lot 35 4 
tion, Expreſly or implicitely. | 74, 118. 
m Where a Statute giveth a Forfeiture (without ſaying To e 1 1n&. 159. ; 
Whom) againſt a Wrong-doer, as upon the 2 Ed. 6. chap. 13. For * luft. 659. 
not ſetting out Predial Tithes, He that is Grieved ſhall have the“ ft. 84. 
Action and Forfeiture; not the King. n But where no Particular « ,, 
Perſon is Grieved, and the Forfeiture is given Generally, The 
King ſhall have it. ts 
The Proſecution and Execution of any Penal Statute cannot * 7 Rep. 37. 
be transferr'd to any Subject; nor can the Forfeiture be Transferred. 
to any other before it is Recovered, or veſted in the King, by | 
Due Courſe of Law. 1 
He that P Recitcth a Statute in Pleading is not bound to Recite » ; lng. 58 b i 
the very Words, ſo long as he keeps to the Subſtance. And yet 4 Rep. 12. 
the ſafeſt Way is to Recite the very Words. | 3 Cro. 135. 
1 Where Degrees of Puniſhment are inflicted by a Statute for the « > 10g. 468 
Firſt, Second or Third Offence, there muſt be ſeveral Convictions 479. | 
and Judgments. $ lo. 46. 
r Penal Statutes ſhall not be extended by Equity: The Words d 
may be conſtrued beneficially, according to the: Intent of the Legiſ- Plowd. 86. 
lators ; but Things out of the Words ſhall not be taken by Equity. 
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q Duod 7202 apparet, N01 eſt, 2 Inſt. 479. | j 
De non afpareniibus, et non exiſtentibus, eadem eſt ratio. 4 Rep. 47. Avi 
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By the 4 H. 7. chap. 20. Recovery (Otherwiſe than by Verdict 
in an Action Popular By Colluſion ſbhall be 0 Bor in an Action 


ſued for the ſame Thing Bona Fide. 


By the 29 Eliz. chap. 5. in fine. Fan ſball be ſued in a Penal 
Law in the King's Bench, Common Pleas or Exchequer, He may 
Appear by Attorney without Bail, if ſuch Perſon-is Barlable by Law. 


[See the 18 Fliz. chap. 5. and the 31 Fliz. chap. 5. 21 Fac. 1. 
chap. 4. Where Popular Actions are to be laid; and the 21 Zac. 1. 
chap. 3. with the 3 Inft. 186; 191. Which. Expounds both the Sta- 
tutes of the 21 Fac. 1. Alſo ſee In what Time Actions muſt be 
brought infra; and Of Informations, chap. 5. poſts] + 4h 

The Statutes of Feofails, or the Statutes that do Remedy Over: 
ſights in Pleading, Extend not to Penal Proſecutionnnsss 

There are General Actions of the Caſe in many other Inſtances, as 
for Reſcue of a Priſoner taken upon Mean Proceſs or Execution; 
Refcue upon a Diſtreſs, (5c. Entring Liberties or Franchiſes, and 
Arreſting upon the Wurrant of Sheriff of the County, or for other 
Diſturbances of the Liberty; for Negligence in keeping Fire, 
whereby my Neighbours Houſe is burn'd; For keeping a Dog 
knowingly, accuſtom'd to Bite Paſſengers, or to kill Sheep, where 
one is Hurt, or His Sheep kill'd; for a Conſpiracy to Indi& one 
Falſly and Maliciouſly; Againſt a Carrier for Loſing One's Goods; 


Againſt an Inn-keeper for the Goods of his Gueſt, Stolen in his 


Houſe, &c. Action of the Caſe may be for Not Doing, Miſdoing, 
or for Doing that which ſhould not be done; or in other Words 
for Non-feazance, Miſgfeaſance and Male-feazance. It is impoſſible, 
to Reduce all of them under particular Heads; for they are almoſt 
Infinite, daily encreaſing, and Continually Receiving new Forms. 
[Sce 1 Roll. Ar. and i Dau. Abr. Of Actions of the Caſe.] 

Note, That Ouod Permittat, Alliſes for Commons, Ways, Gc. 
Aſſiſes of Nuſances and Sa ad Molendi num, are now turned into 


Actions of Treſpaſs and of the Caſe, [See Of an Action of Debt 


fF.N.B.138. 
1 Inſt, 286. b. 
2 Danv. Abr. 
3 1 O, 5 11. 


Dy. 24, 25. 


infra. | | | 

2. An Action of 1 Detinue (from Detineo to Detain) lieth, where 
One comes by the Goods of another, either by Delivery or Finding. 
It muſt be laid ſo certain, as the Thing Detained may be Known 
and Recovered. For in this Action the Plaintiff ſhall Recover 
the Thing Detained. But if one cannot Recover the Thing it ſclf, 
He ſhall Recover Damages for the Thing, and alſo for the Detainer. 
It lies not for Money out of a Bag, or Corn out of a Sack, * [O. 
Gc. for here the Money or Corn cannot be known from other 
Money or Corn. In that Caſe the Party muſt have an Action 
of the Caſe, c. 

One may have an Action of Detinue for Charters, which concern 
the Inheritance of his Land, if he knows the Certainty of Them: 
For Detinre ought to be always of a Thing in Certain, of Goods 
Valuable, wherein one hath Property or a Right; And it muſt be 
once in the Poſſeſſion of the Defendant. This Poſſeſſion muſt not 


be altered by Act of Lat, as Seizure, Gc. nor muſt the Defendant 


have a Right or Property in them by Diſtreſs, &c. Detinet is a 
Neceſſary Word in the Writ, | A 
2 IS: The 


8 


—_— ” _ 
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The Bailment (From Bailler, To Deliver) or Delivery of Goods 
or Writings may be Sizpte, as to keep for my Uſe; or Conditional, 
as to be Redelivercd, when Money is paid, (5c. He that Delivers 
the Goods is termed the Bair, He to whom they are Delivered 
the PBailee, Upon Bailment or Delivery theſe Things are to be 
Obſerved. * If Goods are Delivered to a Man to be ſafely kept, * 1 Inſt. 89. 


or to be kept (which is all one in Law) and after Theſe Goods be * = 1 14 
ep. 8 3,94, 


ftolen from him; This ſhall not Excuſe him, becauſe he under- 5 Rh. 13 

took to keep them ſafely; ( Ouere) But he ſhall be excuſed in this 1 Roll. Abr. 
Caſe, if He undertook to keep them as he would his own. If 330: 8 
Goods are Delivered to one as a Pledge, and they are Stolen fm 
Him, This Action lieth not againſt him becauſe he hath a Property 

in Them; and therefore ought to keep them no otherwiſe than 

his own. But if he that Pledged them, tendered the Money, be- 

fore the Stealing, and the other refuſed to Deliver them, He ſhall 

be charged. If A. leaveth a Cheſt lock'd with B. to be kept, and 

taketh the Key with Him, and does not tell B. what is in the 

Cheſt, and the Cheſt together with the Goods are Stolen, B. ſhall 

not be charged therewith ; becauſe 4. did not 'Truit B. with them. 

And that which hath been ſaid before of Stealing, is to be under- 

ſtood of all other like inevitable Accidents. Therefore it is neceſſary 

for One that receives Goods to be kept, to promiſe only, to keep 

them as his own; or to keep them at the Peril of the Owner, 

The Caſe of a Carrier, Ferry-man, Common Inn-keeper, is Dif- 

ferent ; for they have their Hire, and thereby implicitly undertake 

the ſafe Delivery of the Goods entruſted with them; and therefore 

they ſhall anſwer the Value of them, if they are Stolen from 

them. If a Man delivers a Box to a Carrier, in which there is a 

Great Sum of Money, and the Carrier asks the Owner, what was 

in it, He tells him, That it was filled with Silks, 6c. upon which 

the Carrier takes it, and was robb'd ; Adjudg'd liable to pay for 

the Whole. A ſpecial Acceptance would have excus'd Him. But 

though a Factor hath Wages and Salary, yet if he is Robb'd, He 

ſhall be allow'd to Diſcount for it; for his Duty is to Merchandize 

as a Servant, in the beſt Manner He can, and a Servant is Bound 

to obey his Maſter. [See Book 3. chap. 1. Of Grand Larceny ; 

and Dr. & Stud. Dial. 2. chap. 38. 


u Actions of Detinue are not ſo frequently brought as formerly, * 10 Rep. 57 


Actions on the Caſe in Trover and Couverſionm are come into their 
Place, where the Converſion changes the Detinue to an Action of 
the Caſe. So that the Tedious Proceedings as to Garniſhment, and 
Interpleader are now out of Uſe. Beſides in Detinue the Defendant 


may * Vage his Law, but he cannot in Troger. {See Of Mager ilnſt. 288.b. 


of Law, Tit. Trial, poſt.] | 295. a. 
Y z. An Acfion of Covenant ariſes, where an Agreement is made Terms of 


by Deed or Writing Scald, between Two Perfons at the leaſt, cach cad his 


to perform certain Covenants on His Part. In this Caſe, He that T. N. B 147 


is aggrieved, may have this Action, 

An Action of Covenant is maintainable only upon a D-cd, In- 
dented or Poll; except It is otherwiſe by Cultom, as in Londor. 
If there is only a Hand to the Writing without Seal, Covenant 


 lieth not, but Caſe upon Agreement, 


See 
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[Sce what Action of Covenant lies for an Aſſignee, 2 Iuſt. 215. a. 
& b. 5 Rep. 17, 18. 1 Saund. 238, 239, 240, 241. 2 Danv. Abr. 
235, 236, - 4 Sce alſo the 32 H. 8. chap. 34. 
In this Action the Plaintiff Recovers Damages for the Breach of 
the Covenant, beſides Coſts; and if the Defendant breaks the Co- 
1 Cro. 3. venant again, * a New Action lieth. [See the 8 & 977. 3. chap. 13. 
and of Covenant, Book 2. chap. 3.) Tho' there is a Bond to Per- 
form Covenants, Damages only are to be Recovercd by the Sta- 
tutes before and hereafter to be mention'd, not the Penalty. 


By the 8 & 9 W.3. chap. 10. In all Actions in Courts of Record 
porn any Bond or Penal Bill for Non-Performance of Covenant, 
The Plaintiff may Aſſign as many Breaches as he ſhall think fit, 
and the Fury at the Trial ſhall Aſſeſs Damages for ſuch Breaches 
fo Aſſien'd, as the Plaintiff ſhall prove broken, &c. 
ff Fudement is given for the Plaintiff upon Demurrer, Confeſ- 
ſion or Nihil dicit, The Plaintiff upon the Roll may ſuggeſt as 
many Breaches, as he ſhall think fit, upon which ſhall fue a IWrit, 
to en. a Fury, to appear at the Aſſizes of that County, to En- 
quire of the Truth of Every one of theſe Breaches, and to Aſſeſs 
Damages accordingly, and the Juſtices of Mise ſhall make a Re- 
turn thereof, to the Court from whence the ſame 1ſſued. | 
In Caſe the Defendant, after ſuch Judgment enter d, ſhall pay 
into Court ſuch Damages aſſeſſed and Coſts of Suit, a Stay of 
Execution ſhall he Enter'd on Record: Or uf, by Reaſon of Fxecu- 
tion Executed, the Plaintiff, &c. ſhall be paid ſuch Damages with 
Coſts, The Body, Lands and Goods of the Defendant ſhall be Diſ- 
charged, and the Sati faction enter d upon Record. Tet ſhall ſuch 
Judgment ſtand and be as a further Security, to Anſwer the 
Plaintiff his Executors, &c. ſuch Damages, as ſhall be ſuſtained, 
for further Breach of any Covenant in the ſame Deed or Mriting 
contain'd, &c. At Common Law the Fury may find the Penalty, 
but Relief may be had in Equity. 


* 1 Roll. Abr. 4, An Action of Debt lies, where one oweth another a Sum of 

758,595,800. Money by Bond, Bill, Bargain upon a certain Contra&, or upon a 

oo Leaſe for Life [See 8 417. chap. 17.] or Years reſerving Rent, Judg- 

ment, Statute-Merchant, Recognizance, c. So that ſometimes It is 
Grounded upon a Writing, and ſometimes it lies without Writing. 

If Money is duc upon any Specialty, an Action of Debt muſt be 

brought, and no other Action. Upon a Note without Seal, an Action 

of Debt may be brought, but the Defendant may Vage His Law. 

» 4 Rep. 93, [Sce of Trial, poſt.) ® But if it is by Action of the Caſe, on the De- 


88 5 tendant's Promiſe to pay the ſame, which the Law implies, the De- 
198. © *” fendant cannot Wage his Law, If I agree with a Taylor for a Certain 


9Rep.89,90. Price, to make me a Garment, The Taylor may have a General Action 
of Debt; but if the Price is not agreed on, There lies an Action of 

the Caſe only, or at moſt but a Special Action of Debt upon a ſpe- 

cial Contract, which the Law may Imply upon a Cuantum Me- 

ruit. An Action of Debt too is ſometimes grounded upon an Act of 
Parliament; as upon the 2 Ed. 6. chap. 13. for not ſetting out of 

the 'Tithes ; the 27 Eliz. _— 13. againſt a Hundred for a Robbery; 

Upon the 9 Aun. chap. 10. For Money due for Letters to the Lon: 

3 | Olhicc, 
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Office, (5c. It lies alſo upon © Arbitrament, Eſcape, Amerciament ©» Roll. Abr. 
in a Court-Baron, and upon a By-Laws. TR ne 

If Money is Due to one in his own Right, The Action muſt be 8 Rep. 41. © 
brought in the 4 Debet and Detinet; But if it is brought by or « ; Rep. zi. 
againſt Executors, there it muſt be in the Detinet only. [| Sec the 1 Roll. Abr. 
32 H. 8. chap. 7.] © An Heir, as ſuch, cannot have this Action. It ee a 
is at the f Election of the Obligee, to bring an Action of Debt a- 501, 504. 
gainſt an Heir, bound by the Deed of his Anceſtor, or the Executor, © F-N-B. 120. 


if the Executor hath Aſſets. If the Executor hath not Aſſets, then! 75 3 
againſt the Heir only, [See the 36 4 V. & M. chap. 14.] 2 Inſt. 441, 

[See Payment of Rent, Book. 2. chap. 2. Of Obligations, Bok 2.2 
chap. 3. Where an Action of Debt lies where one is bound to pay a 


Sum of Money at ſeveral Days.] | 


Note, This Action lies not againſt Executors upon a Simple Con- 
tract made by the Teſtator. [See the 32 H. 8. chap. 37. and 
9 Rep. 87, 88, 89, 90.] | 


By the 3 & 4 Ann. chap. 16. here an Action of Debt ſhall be 
brought on a Single Bill, or Action of Debt, or Scire facias n a 
Judgment, The Defendant may plead Payment in Bar of ſuch A4c- 
tion. In an Action of Debt upon Bond, The Defendant may plead 
Payment in Bar, If at any Time before Action brought, he hath 
paid the Principal and Intereſt due by the Condition, though ſuch 
Payment was not ſtrictly made at the Day and Place according to 
the Condition. And pending an Action on ſuch Bond with a Pe- 
nalty, the Defendant may bring in Principal, Intereſt and Coſts 
' Expended in Law or Equity upon ſuch Bond, and the Court ſhall 
Diſcharge the Defendant from the ſame. 


[Sec 2 Dando. Abr. p. 484, 485. Where the Leſſor may have an 
Action of Debt againſt the 4/ignee of a Term, &5c.] | 
5. Actions of 8 Treſpaſs (Tranſgreſſio) are upon a Wrong, which .F. NB. 86, 


is ſuppoſed to be done Vi et Armis, with Force and Arms, cither Pch'ss. 


Finch 198, 


againſt the Perſon of a Man, or againſt his Property. Arms ſignify 199,201,202, 
any Thing, that a Man ftriketh or hurteth withal, x 1p OM 


1. Treſpaſs againſt the Perſop may be Committed. 1. By Mena- 545, Ge. 
cing or 'Threatning Bodily Hurt to him, whereby he dares not follow 
his Buſineſs. But Threatning alone, without Loſs, maketh not the 
Treſpaſs. 2. By AMault, where one doth Attempt to beat another, 
but doth not; as by holding up his Cane at him within his Reach, 
or by Drawing his Sword at him; Striking at one, &c. Whereunto 
belongeth Lying in Wait, beſetting one's Houſe, and not ſuffering 
one's Servant to go in and out, Gc. 3. By Battery, when one 
doth wilfully and unlawfully beat another. If one is carrying a- 
way my Goods, I may beat him, to prevent Him from carrying 
T Them away. This is no unlawtul Beating. So one may Beat an- 
other in Defenſe of his Perſon or Poſſeſſion. [See Book 3. chap. 3. 
Of Battery, and Book 4. chap. 3. Ante.| 4. By Mayhem, when one 
doth by Violence take from another the Uſe of a Member proper 
for bis Defenſe in Fight, by depriving him of his Finger, Foretooth, 
cc. not of a Grinding Tooth, Ear, Noſe, &c. Theſe arc but De- 
formities, for which Treſpaſs of Aſſault and Bittery lies. For May- 
hem, One may have this Action, or an Appeal of Mayhem, at his 

Caro Ea ITO 42 Aaaa | Election, 
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Election. [See Of Mayhem, Book 3. chap. 1.] 5. By Impriſonment, 
where One is any way Reſtrain'd (whether in a Gaol, Stocks, Houſe, 
or by holding One in his Arms in the High-ſtrect) to go about His 
Buſineſs, as at other 'Times, by an Impriſonment without Cauſe or 
Authority; or when one doth arreſt another at a forbidden Time, 
or in a forbidden Place. But if the Impriſonment is upon a Falſe 
or Feign'd Suit, as by ſuing Execution upon a Statute Merchant, 
when the Money is paid, Gc. no Action lieth ; becauſe it is an Im- 
priſonment by Courſe of Law, and in a legal Way. [See Of Liber- 
ty, Book 1. chap. 1.] | 
2. Treſpaſs againſt the Property of a Man may be, 1. Againſt his 
Wife, Children, Servants. 2. Againſt his Houſe and Goods. 3. Againſt 
his Lands, By carrying away one's Evidences and Writings concern- 
ing them, By Cutting his Trees, Breaking his Hedges, Cutting or 
Spoiling his Graſs, Digging in his Ground, Oc. with Pretenſe of 
Title, or without ſuch Pretenſe. For ſuch Treſpaſs done upon the 
Soil and Poſſeſſion of the King, 'The Uſe is to have an Information 
of Intruſion for the King in the Court of Exchequer, [See the Au- 
thorities before cited. | | | 
[See the 21 Zac. 1. chap. 16. g. 3. Concerning Tender of Amends 
for an Involantary Treſpaſs, and Diſclaimer of Right to the Land. ] 
Note, That when the Beaſts of another commit a Treſpaſs upon 
my Land, or do there Feed, Tread, or ſpoil my Corn, Graſs, 
Wood, &c. without my Licence, I may Diſtrain and Impound them 
by Night or Day for this Treſpaſs. And this is call'd Diſtraining 
of Beaſts Damage-Feaſant, (i. e.) Doing Damage. [See of Diſtreſ- 
ſes for Damaze-feaſant, 2 Danv. Abr. 633, 634. and Book 2. ch. z. 
and Of Acceſſories, Book 3. chap. 2, | | 
»$Rep. 147. But note alſo, h That when Entry, Authority and Licence is 
given by Law, and one doth abuſe it, He ſhall be a T reſpaſſer ab 
initio; for the Law will judge by the Subſequent Act, to what In- 
. tent He doth Enter. As the Law giveth one Authority to Enter 
into a Common Inn, to a Lord to Diſtrain, to the Owner of the 
Ground to Diſtrain for Damage-feaſant, Oc. yet if in any of theſe 
Caſes the Party doth commit a Treſpaſs, the Law will judge, that 
he Entered for that Purpoſe, But where an Entry, Authority or Li- 
b | | cence is given to one by the Party, and he abuſeth it, there he hall 
| be puniſhed for the Abuſe, but ſhall not be a Treſpaſler ab initio. 
} t For when the Party giveth Licence, He cannot for any Subſequent 
Cauſe puniſh that, which is done by his own Licence. 
In all Treſpaſſes Vi es Armis the Plaintiff ſhall Recover Damages 
according to the Wrong done. But in Battery and Mayhem, The 
iz Roll. Abr. Court may i Encreaſe the Damages upon View of the Record and 
572. the Perſon. The Defendant alſo in Strictneſs of Law is to pay a Fine 
to the King; becauſe the Wrong is ſuppoſed to be done Yi et Armis, 
et contra Pacem, (Fc. © E | 
See Of Judgment, poſt, For the Statutes Concerning Coſts in 
Treſpaſs, (5c. 5 N 
F. N. B. 220. 6. An k Ejectment (Ejectio Firms) is an Action where one makes 


3 Leon. 210. 4 Teaſe to another of Houſes (or of one Room in a Houſe) Lands, 


2 Cro. 150. | 
2 Dany, Abr. 2 Coal- 


665. 
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In quali jure melicr eſt conditio paſſidentis, et rei quam actoris. 4 Rep. 90. 
2 Inſt. 391. 4 Inſt, 180. 


22 
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Coal - Mines, Boileries of Salt, Oct for Term of ears, and a Third 
Perſon Enters and Ouſts the Lellee, whereupon He Recovers His 
Term and Damages. This is the Common Action for Trial of 
Titles to Lands and 'Tenements, t comes in the Place of many 
Real Actions, as Writs of Right, Formedons;' c. which were 
very Tedious, Difficult and Chargeable. And this Method by Eject- 
ment is alſo. made more caſy than Formerly. For now there is no 
Occaſion for a Leaſe to be made, fſeal'd and delivered upon the Pre- 


miſſes to the Leſſee, who has a Mind to try the Title, and to leave 


the Leſlec in Poſſeſſion, to be Owfted and. Ejected by the Tenant in 


Poſſeſſion; (5c. T he, Uſual Courſe now 'is To Draw a Declaration, 


and therein to Feign a Caſual Ejector, or Defendant, in the Decla- 
ration (for no Arreſt is to be made in this Action) and then Deliver 
the Declaration to the Ejector nam'd therein, who Sends or Delivers 
it to the Tenant in Poſſeſſion, or His Wife, not to the Son, or 
Daughter, or to a Servant, and Gives him Notice in Writing at 
the Bottom, or on the Back thereof, to Appear and Defend his 
Title; or that He the Feign'd, or Nominal, Defendant, will ſuffer 
Judgment by Default, whereby he the 'True 'Tenant will be Turn- 
ed out of Poſſeſſion. To this Declaration the True Tenant ma 

Appear by his Attorney, and Conſent to a Rule to be made De- 
fendant in the Place of the Caſual Ejector, or Feigned Defendant ; 


and to confeſs a Leaſe, Entry and Ouſter, and at the Trial to 


ſtand upon the Title only. | | 
If He, the 'Tenant in Poſſeſſion, doth not appear in due Time af- 


ter the Declaration left with him, and Enter into the above-men- 
tioned Rule, Then upon an 4fidavit, or Oath made, That the De- 


claration was left at his Houſe with his Wife, or ſerved upon Him, 


with Notice to appear, as aforeſaid ; The Court upon Motion will 
Order Judgment to be Enter'd againſt the Caſual Ejector or Feign'd 
Defendant in the Declaration. Or if the true Tenant doth Appear, 

and yet doth not Conſent upon Motion to the Rule, 'The'Court will 


Order that he ſhall Conſent, or elſe Judgment ſhall be enter'd 
againſt the Caſual Ejector (vig.) the Feign'd Defendant in the De: 
claration, and thereby the True Tenant will be Ouſted.,  _ © 


The Leſſee of a Copyholder for a l ar may maintain an Ejec- 


tione Firme, for his Term is Warranted by General . Cuſtom of 
the Realm. 4 


- 


If there is no Tenant in Poſſeſſion, The old way of Sealing a Leaſe 
upon the Premiſſes muſt be obſerv'd; and he that firſt enters upon the 
Land, without the Conſent of the Leſſee, may be made the Ejector. 

Upon Trial the Plaintiff muſt ſet forth his Title under the laſt 
Perſon ſeiſed in Fee of the Premiſſes, and Prove the Execution of 
the Deeds. | See of Evidence, chap. 4: | e 

In this Action the Poſſe ſſion only of the Houſe or Land Demiſed 
is Recovered, and alſo Damages and Coſts. [See the 8& 9 V. 3. 
chap. 10. For Coſts in Ejectment where one of the Defendants is ac- 
quitted.] But if the Term does lapſe, while the Action is Depend- 
ing, yet the Action ſhall proceed for Damages, 6 111 

Where there is a Recovery in Ejectment by Verdict, The Leſſor 
of the Plaintiff, or the Plaintiff, may bring an Action for the mean 
Profits, and Recover the ſame, from the Time of the Defendant's 
Entry laid in the Declaration. | 


Aaaa 2 , ihe? 


| 4 Rep. 26. 
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Althe' there is afVirdit anda Na —— the Plaintiff, yet 
the Plaintiff. may Another Action of Treſpaſs and Eje&ment 


for the Land, &. A ttin'this Action is hever Final; for It 


is but to recover the Poſſſſore of the Land; and is not like an Af- 
ſize or Writ of Right, 


. \whereinithe 7. dale to the Land is Tried. 
All Titles cannot Tried by Ejectment. For where the Entry 
is taken away by Diſſelſins, Diſcents, Pines and Recoveries, Non- 
claims, or by the Stiitivts of Limitations, no Ejectment lics.' It lies 
m 3 Cro. 301, not for n Pithes only; Without expreſſing the Certainty of Them. 
492. [But Sce tho 32 M S. chup .] lt Lies for a Rectory or Chapel, 
Ker. 25 and the Tithes therbunto belonging. For from ſuch a Thing One 
might be Ejected, and one may be Reſtored to the Poſſeſſion of it. 
It lies not of a Rent, Common, a Right of Fifhing in ſuch a 
River, Sr. 


By the 4 5 Ann. chap. 16. The Parts at Weſtminkter 4 may Or- 
der a View of the Place before Trial in Fjettment, Treſpaſs, &c. 
[See 4 Geo. 2. chap. 28. For Deliyery of Fear on. Clguſes 
of Re-cntry tor Nonpayment ot Rents]. +} 
" Terms of 7. An Action By ® 'Quare Tmpedit is a poſſeſſory Alba to „Ne 
the Law, o. 
Ouare Impe- cover an Advowſon; and lies where One hath an Advowſon, and 
at. the Parſon dieth, and another Preſents His Clerk, and Diſturbeth 
2 Roll. 138 Him who hath Right to Preſent. It Suppoſes both a Poſſeſſion and 
2 PN. B. 33. a Right. The Plaintiff or Demandant in his Writ muſt alledge a 
5 Rep. 9. Preſentation in Himſelf, or His Anceſtors, or in Theſe under whom 
» Ioit.3442- 146 claims, unlefs in Caſe of a Lapſe to a Biſhop, Ge. P It lies alſo 
2 Roll. Abr. for a Donative, Archdeaconry, Prebend, Maſterſhip of an Hoſpi- 
376, 380. tal. See the 13 Ed. 1. chap.5.] One that hath the Grant of 'the 
— 1 Next Avoidance hall have a Onare Inpedit. 
375» 377- © If One brings a Quare Impedit againſt the Patron and ichatbent 
3 Js within Site Months, and Recovers after the Six EN Ho ſha} 
*Roll. Abr. Remove the Incumbent, if Nami'd in the Writ. 
390, 392. An Alliſe of Darrejr Preſentmeut lies, where I or my Ance- 
the Law, v. ſtots have Prefemed before, But here too one may Haves Ouare 
Quare Impe- Impedit. For where 'Darrein Preſent ment lies a Lyare Impeait 
2 Vie" W 51. o lies; but not econtra. 
Ser Wie. n. chap. 5. or the 2 1. 7 47th. chap. 18. and See 
of an Advowſon, Book 2. chap. 2 
t Termsof 8. An Aion of Waſte (FVaſtum) may be brought by theHeir, or 
- Him in Remainder or Reverſion, againſt Tenant for Life, Years, a in 
1 Ink, 53. a, Dower or By Curtefy, or Guardian, who makeWaſte or Spoil in the 
54. b Houſes, Woods, Gardens, Orchards or Lands, which he Holds, to the 
48 Prejudice of the Heir, or of him in the Remainder or Reverſion. 
302, 303. Let us ſee ho may bring this Action, and aint whom: It may 
be brought. 
» 11nt. 53.b, 1. This Action muſt be Brought, by Hin that hath the u Imme- 
285. a. diate Eſtate and Inheritance, in Fee-timple or Fee: tail. But ſome- 
times Another may Join with Him. 


*1 Inſt, ff. b. Note, That the Reverſion muſt * Continue i in the Gime State, that 


356. a, It was at the Time of the Waſte done, and not Granted Over. For 
3 — Abr. tho' the Reverſioner taketh the Eſtate back again, The Action is 


Gone, becauſe the Eſtate did not Continue. But in ſome ſpecia!l 
Caſes an Action of Waſte ſhall lie, tho the Leſſor had nothing in the 


1 Reverſion, 


1 


4. Laws of England. 
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Ch. 


Reverſion, at the Time of the Waſte done. For if a Biſhop makes 
a Leaſe for Life, or Years, and dies; and the Leſſee, the See being 
void, doth Waſte ; the Succeſſor ſhall have an Action of Waſtc. 


THER KORN a particular Reaſon. A Purchaſer ſhall have 
an Action of Waſte, though the Statute, - hereafter to be mention d. 


aks of Thoſe that are Iuberitor m. | 


Fi Er of Ty 
A Fenant for Life cannot have this Action. J But a Parſon, Gg. I Inft. 341.4. 


may have an Action of Waſte, and the Writ ſhall ſay Ad Exhare- 


antionem FEcclefte ; for it is the Dowry of the Church. x If a Tenant * 1 1nft. 53.b. 


doth Waſte, and he in Reverſion dieth, The Heir ſhall not haye an 35% * 
Action of Waſte, for Waſte Hone in the Life of his Anecſtor,' For 

He cannot ſay, that the Waſte was done to Tis Diſinheriſou. 
Neither ſhall a Biſhop, Maſter of an Hoſpital, Parſon, Gc. have 

an Action of Waſte done in the Time of their Predeceflors. 

If a Leaſe is made to 4. for Life; the Remainder to B.. for * 5 Rep. 76, 
Life, Remainder to C. in Fee; No Action of Waſte lieth againſt 1 Ind. ., . 
the firſt Leſſee, during the Eſtate in the mean Remainder. For then 2 Inſt. 302 
his Eſtate would be Deſtroy d. Otherwiſe, if B. had a mean Re- 
mainder for Years; for that would have been no Impediment, the 
Recovery not Deſtroying the Term for Years. | 5 

b If Leſſee for Years Committeth Waſte, and the Years do ex- Int 285.4 
pire, yet the Leſſor ſhall have an Action of Waſte for the Treble * Int zog. 
Damages, tho' He cannot Recover the Place: Waſted. But if the 
Leſſor accepteth of a Surrender of a Leaſc, after the Waſte done, 


He ſhall not Have his Action of Waſte. (O.) If a Tenant © Re- last TRAP 


283 a. 


pairs, before Action brought, He in Reyerlion cannot have an Ac- 2 fd. 406. 
tion of Waſte. But He cannot plead, that he did no;Waſte ; There- 5 Rep. 119. 
fore He muſt plead the Special Matter. i e 2,51 SAD BIG: 


By the 2c Ed. 1. Stat. 2. An Action of Waſte is maintainable by 
the Heir, for Maſte done in the Time of his Anceſtors, as well as for 
Maſte done in his own Time, 6 2 I 


4 Onere, If This is not an Ordinance only; for it is Queſtion d, 42 Roll. Abr. 


whether lt is a Sratwte. And if it is a Statute, It is thought to have *** 
been Repcal'd. {See Maynard's Edw. 2. 231, 273, 274,] 114 
1 8 Let us ſee, 4gainſt whom The Action of Waſte is main- 
tainable. 3 

There are © Five Writs of Waſte; Teo at the Common Law, as ff 72: 
for Waſte done by Tenant in Dower, or by Guardian: Three by Sta- £5 bo” 
tute, as againſt Tenant for Life, Tenant for Years, and Tenant By 299,391,305 
the Curteſy. But it is faid too, That Tenant by the Curteſy was 
puniſhable for Waſte by the Common Law; for that the Law cre- 
ated His Eſtate, as well as that of the "Tenant In Dower, and therc- 
fore the Law gave like Remedy againſt them. 'The Common Law 
gave no Remedy againſt Tenant for Life or Years; for They come 
by a Leaſe of the Owner of the Land, Gc. who might have pro- 
vided by Covenant, that his Leflce ſhould not do or ſuffer Waſte, 


By the Statute of Glouceſter, or the 5.8 6 Ed. 1. chap. s. Ati 
Action of Maſte is maintainable Againſt Tenant by the Curteſy, in 
Power, For Life, or Tears. 


If 
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By Conſtruction of the Statute, It is maintainable Aainſt Tenant 
Lit. 61, for f Half a Wear, &. But it lieth not Againſt Tenant at Will, Te- 
1 1 54. b. nant b Statute- Merchant, Staple or Elegit ; for They are not Te- 
b n nants for Years. But an Action of Treſpaſs lieth againſt them for 
57. 4. voluntary Waſte; or Covenant, if They are reſtrain d by Covenant. 
4 3 It ſhall-not lis Againſt Tenant [in Tail} after Poſſibility of Iſſue Ex- 
5 Reb 54 l. ti; becauſe tho Inheritance was once in Him. IsSce this Act 
2 Roll. Abr. Well expounded, 2 Iuſt. 299, &c] 1 oo Oo 
1807; Max.” It lieh N 4 Mortgagee in Fee Conditional and Deviſce. | 


wh eg, n ne = J oF 358 ' 41 N 
tainable by one Tenant in Common Againſt another Tenant in Com- 
mon of Mood, Turf, Land, Fiſhing, &e. SEEDS! : 

3730 ; TE 1 2 461% 75 22 


8 Inſt. 200. b. 8 This Act extends to Jointenants, but not to Co-parceners; be- 
2 Inft, 403. cauſe They were Compellable to make Partition by the Common 


© By the 11 H. 6. chap. 3. An Action o Waſte is maintainable by 
the Reverſioner againſt Tenants for Life or Tears, that Alien Their 
Eftates to a Stranger, and afterwards (ſtill Receiving the Profits) 
Commit MaſtdGGG.. 1 2 nn 
E 


» 5Rep. 77. He in the à Remainder, as well as the Reverſioner, may bring 
2 loft. 392. this Action; and every Aſſignee of the firſt Leſſee, mediate or im- 
_ mediate, is within this At. | _ © 1 
5 1 Inſt. 3a. a. 1 If "Tenant by Curteſy or Dower Grants over their whole Eſtate, 
4 30, and the Grantee doth Commit Waſte, yet the Heir ſhall have an 
Action of Waſte againſt Them, and Recover the Lands againſt the 
Grantee, In all other Caſes 3 the Action ſhall be brought, 
Againſt Him that did the Waſte, whether the Tenant or his Aſ- 
ſignee. If Tenant for Life or Years doth Waſte, and after Aſſigneth 
over his Eſtate, = ſhall the Action of Waſte be brought againſt 
Him; and againſt Him ſhall the Treble Damages be recovered, 
and the Place waſted. . | | 

« 1 Inſt. 54.8. k Tenant by the Curteſy, In Dower, For Life, Years, nay an In- 
2 Inſt. 145, faut or Husband and Mie, Leſſees for Life or Years, muſt Anſwer for 
14939939 the Waſte done By Themſelves, or a Stranger, being left to take 
their Remedy againſt the Stranger, if He did Waſte. A Guardian 
ſhall not be anſwerable, for Waſte done by a Stranger. But when 
there is no Remedy, as when Waſte is Committed by the King's E- 
nemies, Gc. the 'Tenants, or Leſſees are not puniſhable; except there 
is a Covenant in the Leaſe, That they ſhall not Permit or ſuffer 
Waſte. (OA.) If Tenant for Years commits Waſte, no Action lies 
1 Inſt. 53. b. againſt his I Executors or Adminiſtrators, for Waſte done before their 

2 Inſt. 302. Time. For Actions Grounded on Wrongs die with the Perſon. 
= 2 Roll, If Tenant in m Dower takes Husband, who Commits Waſte, and 
22 . dies, The Wife ſhall not be puniſhed for this Waſte. n But if the 
2 Inſt. 303, Husband hath a Leaſe for Years in Right of his Wife, and Commits 
Waſte, and then the Wife dies, an Action of Waſte lies againſt him; 
| becauſe the Law gives the Term to him. A Wife that tp 
I Eſtate 


[ 


— ah. 


Ch. 4. Laws of England. "IN CCI : 


Eſtate by Survivorſhip, ſhall be puniſhed for Waſte, done by the 
Husband in his Life-time, if She Agrees to the Eſtate; 

If one © Jointenant doth Waſte, Both ſhall be attainted of the » 2 Inft. 302. 
Waſte. It is the Waſte of Both as to the Place Waſted ; but the | 
Freble Damages ſhall be recovered againſt him only, that did the 
Waſte. j 
If one Recovers in an Action of Waſte, &c. againſt Tenant for Fl 
Life or Tears, P He ſhall have the Corn growing upon the Land. Noy's Max. 1 

If a Leaſe is made to One 4 Mithout Impeachment of Maße (from 4 n.8 ig 
Empeſchement, a Hindrance, or Size Petitioue [impetitione | Faſti 83. ; iy 
1. e. without Reſtraint of Committing any Walte, or without De-! ing 220. 8 1 
mand or Challenge of Recompenſe for doing Waſte) then the Te— 1828 8 
nant may cut down Trees, and convert them to his own Uſe, tho | 
the * Property was in the Leſſor; or he may let the Houſes be out » 4 Rep. 63. | 
of Repair, Oc. and not be liable to any Action. But If the Words 5Rep.11,76. | 
are, To hold without any Impeachment of any Writ or Action of Waſte, N OED 
The Leſſor may ſeize his Trees, if the Leilee cuts them Down; or N 
bring Trover for them; becauſe the Diſcharge extends only to the it 
Action of Waſte. The Clauſe without Impeachment of Waſte is very 1 
Common in Leaſes; whereby the Tenant hath a Property in the 
Houſes, Trees, Gc. if he Executes his Power during the Privity of 
Eſtate. But on the other Hand, It is as Common, to Provide againſt 
Waſte, by Condition, Covenant, or Exception, if Waſte is not Allow'd. 

As to the Forfeiture and Judgment in Waſte (viz.) The Thing 
Waſted, and the Treble Damages, See the Statute of Glouceſter, or 
the 5 & 6 Ed. 1. explain'd 2 Iuſt. 303, &c. and 8& 9 V. z. ch. 11. 
For Recovery of Coſts ; and Of V aſte, Book 2. chap. 4. 


| 9. A Replevin is a Remedy, Grounded or Granted upon a Di- * :1nft.145, 
ſtreſs, That the Thing Diſtrained may remain with the firſt Poſſef- 19% * 
ſor, upon Security given by him, to Try the Right with the Di- 
ſtrainer, as hath been obſerved, | See Of Replegin, Book 2. chap. 2.] 
As thus—— One doth Diſtrain Another's Cattle or Goods for Rent, 
Fine, Service or Suit, or for Damage-feaſant | Sec Action of Treſ- 
paſs, ſupra,] The Owner (upon giving Security to the Sheriff, that 
he will purſue His Action againſt him that Diſtrain'd, and Return 
the Cattle or Goods again, if the Taking ſhall be Adjudged Law- 
ful) may have a Writ of Replevin, or Replegiari facias; whereby 
the Sheriff is commanded, to Return the Cattle or Goods to the 
Owner or firſt Poſſeſſor, till the Right of the Diſtreſs is Determin'd. 
For the End of this Diſtreſs is, That the Party Diſtrain'd may by 
forc'd, to ſatisfy the Debt or Duty to the Party Diſtraining, or elſe 
to anſwer him at Law. Now the Party Diſtrain'd is to be Plaintiff 
in the Replevin, and the Party Diſtraining is to be the Defendant or 
Avowant. For His Juſtification of the Diſtreſs is call'd an Aotory. Ws. 
If he took it in His own Right, He muſt ſhew it, and Avow the i 
Taking. If in the Right of another, he muſt then make Conu- | 
ſance (or Acknowledgment) of the Taking, as Bailiff or Servant to j 
him in whoſe Right he took it. [Sec the 21 H. S. chap. 19. and 10 
1 Inſt. 268. b. Allo the 32 H. 8. chap. 2. ; Hal 
Obſerve, That there muſt be Two ſorts of Pledges, (v.) Plegii | 
de Proſequendo and Plegii de Returuo Habendo. |Sce Jt. 2. or f 
the 13 Ed. 1. chap. 2. infra. | | il 
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If the Cattle or Goods are not delivered upon the firſt Replevin, 

F. N. B. 68. The Party Diſtrain d may have an * Alias and a Pluries Replevin. , 

* + Inſt, 159. The Sheriff may Act in ſuch Caſes by Virtue of the Hrit of Re- 

F. N. B. 69. plevin, or Ex Officio By Precept or Word of Mouth to his Bailiff 

upon Complaint. Replevin by Mrit is by Common Law ; upon 
Plaint or Complaint, by Statute. For, 


By Marlb. 21. or the 52 H. 3. chap. 21. V Beaſts are taten and 
eron2fully with-holden, The Sheriff, upon Complaint, may Deliver 
Them, if they were taken out of Liberties. But if within Liber- 
ties, and the Bailiffs thereof will not Deliver Them, The Sheriff 
ſhall Cauſe Them to be Delivered. 


. is the moſt uſual Method, to Obtain a Replevin (21is.) By 

laint. 

*1Inſt.145bh. * The Sheriff may take a Plaint by the ſaid Statute, and make a 

: loft. 139- Replevin preſently, and afterwards enter it in the County-Court. 
For it would be Inconvenient, that the Owner ſhould tarry for his 
Cattle 'till the next County-Court. 5 


By the 1 Ph. & M. chap. 12. The Sheriff at his firſt Count y- 
Court within Two Months after he Receives His Patent, ſhall De- 
pute and Proclaim in that Shire-Town Four Deputies, at leaſt, to 
make Replevins, &c. 


12 Ioit. 140 If the Diſtrainer, after the Diſtreſs taken, doth Carry it out of 
Andes de the County, or to a Place unknown, or keep it in a Caſtle, Gc. ſo 
that the Sheriff cannot Replevy It, or deliver it to the firſt Poſſeſſor, 
the Party may have a Writ of Vithernam (from Myther in Saxon 
Other and Naam a Taking or Diſtreſs) Directed to the Sheriff, to 
Take ſo many of the Diſtrainer's own Cattle or Goods, by way of 
Repriſal, inſtead of the Other, that are ſo Eloined. And if the 
Cattle or Goods are put into a Strong Hold, the Sheriff may take 
the Poſſe Comitatus to break into it, that He may make the Re- 
plevin. [See Veſtm. 1. or 3 Ed. 1. chap. 17. and for the Expoſition 
of it, 2 Inft. 193, 194+] _ 


By Weſtm. 2. chap. 2. or 13 Ed. t. chap. 2. Lords of Hundreds 
or Conrt-Barons may have Power to hold Plea of Replevin. 

The Sheriff or Bailiffs ſhall take Pledges of the Plaintiff, to pro- 
ſecute His Suit, and to Return the Cattle, if a Return is Awarded. 
And if Pledges are otherwiſe taken, He ſhall anſwer for the Price 
of the Beaſts, to be Recovered by Writ. And if the Bailiff is not 
able to Reſtore Them, His Superior ſhall do it. 


It is a General Rule, That the Plaintiff (7. e. He that is Diſtrain'd) 
 1Inft.145.b. Muſt have a General or Special * Property of the Goods in him at 
Finch 316, the Time of the Taking. But if the Defendant (The Diſtrainer) 
AP claims the Property, The Sheriff cannot proceed, till that Matter is 

Decided before him by Writ. For Property ought to be Tried by 
Writ. And therefore in that Caſe where the Trial is by Plaiut, The 

_ Plaintiff may have a Writ De Proprietate Probandd directed to 
the Sheriff, to Try the Property. And if it is found for the r 

2 then 
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then the Sheriff is to make a Replevin or Deliverance. But if for 
the Defendant, He can proceed no further: Vet the Plaintiff may 
afterwards replevy by Mrit; and if the Sheriff returns the Claim of 
Property, It ſhall be put in Iſſue, and ſhall be Tried in the Com- 
mon Pleas. | "3h; 9 . | SITY 

One cannot Claim Property in a Replevin by his Bailiff, or Ser- 
vant, where Replevin is by Plaint in the County-Court, 2 but one 1 Lev. gc. 
may claim Property in a Court of Record by a Bailiff or Servant. 
If any Thing touching Freehold comes in Queſtion, The Sheriff 
likewiſe can proceed no further. Neither ſhall a Replevin be 
Granted, when it appears to the Sheriff, that the King is Party, or 
that the 'Taking was in his Right, Bi 
If a Landlord by his Deed Grants a Rent with Clauſe of Diſtreſs, 
and that he ſhall keep the Goods Diſtrain'd b againſt Pledges, until * 1198-145 b. 
the Rent is paid to him; yet the Sheriff may Replevy the Goods: ing FOR 
Diſtrain'd ; For it is againſt the Nature of ſuch a Diſtreſs, to be ir- 
repleviſable. a | 

If after a Replevin brought, 'The Plaintiff (or he that is Di- 
ſtrain'd) doth make Default, being Nonſuit before Declaration, or 
is Nonſuit after the Declaration, or if Judgment is Given againſt 
him, Then the Defendant (or he that Diſtrain'd) may have a Writ 
de Retorno Habendo of the Goods, and by this He ſhall have the 
_ Diſtreſs delivered to him again. | | 
e If the Plaint is removed into the Common Pleas, Gc. and the F. N. B. 72. 
Plaintiff in Replevin is Nonſuit, before or after Avowry made, The 
-Defendant may again Diſtrain His Cattle for the ſame Cauſe he 
Diſtrain'd the hrſt ; yet the Plaintiff, or the Diſtrain'd, may ſuc out 
a Writ-of Second Deliverance upon the ſame Record, which is to 
Revive the firſt Suit, | | 

If after this Second Deliverance and Trial thereupon, or that the 
Plaintiff be again Nonſuit upon a Declaration, then there muſt be 
awarded a Returnum Irreplegiabile to the Defendant, and then he 
may make his 4oowry, i. e. a Plea in Juſtification of his Diſtreſs, to 
Ground a Writ to Enquire of Damages; or he may hold the Beaſts, 
Cc. as a Diſtreſs till he is ſatisfied. [See Meſt. 2. chap. 2.] 

d If the Defendant maketh Default, the Plaintiff ſhall have F. N. B. 69. 
Judgment, to Recover all in Damages. Ns I 

e This Action of Replevin may be Removed out of the County- F. N. B. 69, 
Court by Poxe out of the Chancery, if it was ſued by I//7ir; and 1% 
by Recordare, if the Replevin was upon Plaiut, returnable into the 
King's Bench, or the Common Pleas, where the Cauſe may be tried. 


By the 21 H. 8. chap. 19. Upon a Replevin ſued, an Avowry may 
be made by the Lord, or Conuſance and Juſtification by his Bailiff 
or Servant, npou the Land holden of the ſame Lord, without na- 
ming any Perſon certain to be Tenant thereof. The like Law is alſo 
upon Every Mrit ſued of Second Deliverance. [See 1 Iuſt. 268. b, 
8 Rep. 65. 9 Rep. 36. And ſee the 32 H. 8. chap. 37.] | 

In any Replegiare on Second Deliverance for Rents, Cuſtoms, Ser- 
dice or Damage-feaſant, NF the Acowry, Cognizance or Fuſtification 
be found for the Defendant, or the Plaintiff be Nonſuit, or other- 
eviſe barr'd, The Detendant ſball Recover ſuch Damages and Coſts, 
as the Plaintiff ſhould have had, If he had Recovered. | 
© LOT B b bb By 
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By the 17 Car. 2. chap. 7. Nen a Plaintiff ſhall be Nonſuit be- 
fore Iſſne in any Suit of Replevin, &c. removed or depending in any 
of the Courts of Weſtminſter, The Defendant making Suggeſtion 
in the Nature of an Avowry for Rent, The Court upon his Prayer 
ſhall award a Mrit to the Sheriff, to enquire of the Sum in Arrear, 
and the Value of the Diſtreſs, &c. Upon Return of which Inquiſi- 
tion the Defendant ſhall Recover the Arrears, if the Diſtreſs amonnt 5 
to that Value, or elſe the Value of the Diſtreſs with Cofts, &c. 

here the Diſtreſs ſhall not be found to the Value of the Arrears, 

the Party may Diftrain for the Reſidue. See the 19 Car. 2. ch. 5. 
For the County-Palatine of Lancaſter, Gc.] #21 

By the 4 & 5 Ann. chap. 16. The Plaintiff in a de pe in any 

Court of Record, with Leave of the Court may plead as many ſe- 
weral Matters thereto, as he ſhall Think neceſſary for his Defenſe. 

Provided, That if any ſuch Matter, upon Demurrer joyn'd, ſhall 


be Jude d in(nfficient;, Coſts ſhall be given at the Diſcretion of the 


Lit. 196, 
197, 198, 
199.200, 201. 
1 Inſt. 128. 
a. & b. 129, 
Oe. 5 

7 Rep. 17, 


Court: Or if a Verdict ſhall be found upon any Iſſue for the Plain- 
tiff or Defendant, Coſts ſhall alſo be given; unleſs the Fudge ſhall 
certify, that the Party had a probable Cauſe, to plead ſuch Matter. 


So that the Learning of Avowrics is in a Great Meaſure Abridged 
by the 21 H. 8. and the Intricacies of Proceſs in Replevin, Retwrno 
Habendo, IWithernam, Gc. much Remedied in Caſe of Diſtreſles 
for Rents by the 17 Car. 2. if the Practicers would purſue that 
Statute. And obſerve the Strictneſs in Pleading cnlarg'd by the 
4 G 5 Anu. | 
See 1 Dan. Abr. Tit. Avowry, p. 644, 645, Oc. See Of the He- 
rig, Book 1. chap. 7. and of Difireſſes for Rent, Book 2. chap. 2. 
Of the County- Court, Book 4. chap. 1. 


Thus have I given a General and Summary Account, How 
Actions are Divided. Of which Actions, Caſe, Debt, Ejettment 
and Replevin arc the moſt uſual. 1 proceed to ſhew 

2. Who are Incapable to Bring Actions; and againſt whom may 
Actions be brought. 

f Men Attainted of Treaſon or Felony, a Convict Recuſant | Sec 
3 Fac. 1. chap. 5. 13IF. z. chap. 6. 1 Georg. 1. chap. 13. 5 Georg. 1. 
chap. 27.] Outlaw'd or Excommunicated Perſons, Convicts of a2 
Premunire, an Alien Enemy, a Religious (as Monk, Frier, Oc.) 
cannot bring an Action, till Pardon. Reverſal, Abſolution, Gc. Ex- 
ecutors or Adminiſtrators outlaw'd may ſue in the Right of the Te- 
ſtator or Inteſtate, though not in their own Right. | See of Infants 
and Of [deots, Book 1. chap. 1.] A Feme Covert, or Married Wo- 
man mult ſue with her Husband, unleſs She is a Sole Merchant in 
the City of London. [See Of Husband and Wife, Book 1. chap. 6. 
Of Fxecutors, Book 2. chap. 6.] 


By the 8 & 9 W. 3. chap. 10. Executors and Adminiſtrators have 
Power to Continue Actions, If the Plaintiff dies after an Interlocu- 
tory Fudgment, and before a Final Fudgment. And if the Defendant 
dies after ſuch Interlocutory Judgment, and before Final Judgment, 
Others bave Pocver to continue the Action againſt Executors or Admi- 
aiſtrators. And if one or More Plaintiffs die, the Action ſhall * 

9 2 
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. By the 11 H. 7. chap. 12. Exer Poor Perſon (who can make 

Oath that he is not worth 5 J. His Debts paid) having Cauſe of Ac- 
tion, ſhall have Original Mrits and Subpoena's Gratis. And the 
Judge or Fudges of the Court, where the Suit Depends, ſhall aſſan 
Him Counſel and an Attorney; «ho are to Diſpateh hir Buſineſs | 1 
without Fees. [One may be admitted, to defend as well as ſuc, iz a. 
forma Pauperis, 9 & 10 Vill. z. chap. 25. 2 Geo. 2. chap. 28. Sce 1 
the 23 H. 8. chap. 15. And Of Maintenance, Book 3. chap. 3. 


Laws of England. 
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Ouære, If One ought to be admitted to ſuc iz Forma Pauperis 1 
in an Action of the Caſe for Words. LA 4 
Actions may be brought againſt all Perſons, whether attainted of 
Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommu- | 
nicate, &c. A Feme Covert muſt be ſued with her Husband. [See 
again Of Infants, Ideots, Husband and JVife, and Of Executors, | l 
prout ſupra, and Of Mrits, infra. ] | 
[See the 8 G 9 V 3. chap: 10. here One of the Defendants | - 
acquitted by Verdict ſhall recover Coſts, unleſs, G.] N 
3. To know where Actions muſt be laid, it muſt be conſider d, 
That Actions are either Local or Tranſitory. 
8 1. Local, as Real and Mixt Actions, Waſte, Ejectment, Treſ. * 1 Inſt. 282 
paſs OQyare Clauſum fregit, c. are Mixt Actions; and muſt be laid 2 1b. 
in the ſame County where the Land lieth. [See the 6 Rep. 47. 230, hg l 
Dowdale's Caſe, where a Jury may, or may not, find Local | ' 
Things in another County.] 


By the 31 Eliz. chap. 5. In Popular Actions the Offenſe ſhall be 
laid to be done in the County where it was done. Otherwiſe, if 
650 8 Traverſes and Diſproves that Point, The Plaintiff 

all be barr'd. | | 8 

This Act doth not Reſtrain Officers, which have lawfully uſed to 
Exhibit Informations ; nor Attions brought for Champerty, Buying 
of Titles, Extortion, Offenſes againſt the 1 Eliz. chap. 11, Concern- 
ing the Right Landing of Merchandiſe, and Cuſtom. of Sweet Wines, 
Concealing of Cuſtoms, &c. Corrupt Uſury, Foreſtalling, Regrating 
or Ingroſſing, «when the Penalty ſhall amount to 20 l. or Above. In 
theſe Caſes the Offenſe may be laid in any County. 

All Suits for uſing unlawful Games, or for uſing any Art or Mi- 
ftery without being brought up in it, ſhall be Nc at the V 
fiſes or Seſſions of the County, within which the Offenſe was com- 
mitted. | | | 15 

By the 21 Jac. 1. chap. 4. Actions Popular, &c. which may be 
Proſecuted before Fuſtices of Aſſiſe, Niſi Prius, Gaol Delivery, Oyer 
and Terminer and of the Peace, fhall be Proſecuted only in the 

Counties where the Ofenſes were committed, except for Recuſancy, 
Maimtenance, Champerty, Buying of Titles, Con:ealing of Cuſtoms, 
&c. or Tranſporting of Gold, Silver, Munition, Wool, Vool-fells or 
Leather. : 'E N gs 

Upon Default of Proving, that the Offenſe was committed in the 

ſame County where the Action is laid, The Defendant ſhall be found 


not Guilty. 1 71 
2 e 


+ dll. * 1 888 
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* Multa conceduntur per obliquum, que uon conceduntur de diręcto. 6 Rep. 474 
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z Inſt. 192, h By this Skatuto nd Action of Debt or Infor mat 


193. 
1 Cro. 645. 


Me B 


Wet Fun hdr Oath; bor the' Offenſe! was eommitted 
#8 the nt Connty. eure tht Attion is laid nnd within: Our 
eaÞ Before the Suit tmenceds oo 


this'Statats" | ion, or other Suit, 
can be btotight im any Cotitt in Meffon ler- Hall, on any penal Sta- 
tute, for any Offene, which: is not therein Excepted; if the Offender 
may be ſeit fn the proper County, where:the Offenco was 
committed. It not only reſtrains Common Informers, but the At- 
totriey General, and all other Perſons. [ Hnere, Of the Party 
2 But there are ſeveral fubſe quent Statutes, which give an 
Action of Debt, Gt. for the Recovery of a Penalty, in any of the 
King's Courts at Veſtminſter, and ſo far They do repeal the 21 Jag. i. 
Notwithſtanding this Statute, Indictmenis may be removed by 
Cirtiorari into the King's Bench, and may be Trice there, 62 in the 
Country by Nife Prius. _ 8 CET | | 
[Se 21 Fac. 1. chap. 12. Concerning Actions againſt Offters; &c. 
and the Notes thercupon. 4 If. 174, 175, G. 
Zy the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matter 


Concerning Highways, Bridges, & c. Mall be determined in the 
County where they le; and n Preſentmint, Indittment or Order, 


89 * 


Hall be Removed by Certiorati ont of the County. 


uty cannot find the Point in Ilfue in any ether Place. [See 6 Ney. 


[See the 5 Georg. 1. chap. 26. 6. 7. Concernin Gunpowder and 


of Indittments and Informations, chap. 5. poſt. 
2. Tranfitory Actions, or all perſonal Actions, where no Poſ- 


Tellion is awarded (as Actions for Debt, Detinue, Aſſault and Bat- 
tery, Palſe Imprifonment, Deceit, Trover and Converſion, Tref- 


aſs for Goods carried away, Account, 6c.) may be brought in 
ny County, and laid in any Place; and the Defendant cannot Tra- 
verks it, or be Allow'd to fay, that it was done in another Place ; 
except in the 'Cafe_of an Officer, as a Conſtable, GW. who his a 
ſpeeial [16641] Cauſe of Juſtification by Reaſon of his Office. ¶ Sec 
the 21 Zac: l. chap. 15. J or for taking Beaſts or Goods Damage. 


Fenſazit ; or wen an Action is brought againſt any one, for doing 


any Thing by Virtue of an Act of Parlianient; or where Action is 
brought by a Lelſor againſt a Leſſee for Rent, Gr. But if Tranſi- 
tory Actiöns ate laid in à different County, from that in which the 
Cauſe of Action did ariſe, The Court upon 4fidavir doth common- 
ly alter the Feune, i. e. Order it to be laid in the proper County, 
unleſs the Plaintiff will conſent to give ho Evidehce but what uriſes 
in the County where the Action is laid, or conſents to be nonſuited 
if he doth not give fonte [material] Evidence, atiſing in that Coun- 
ty. However, in Writs of Debt, Account, Détinue, Oc. You ſhall 


fot Declare, that the Contract was made in any other County, 


than is contained in the Origmal Writ. [See the 6 Rich. 2. Chup. 2. 
though the Act is not put in Uſe.] But Obſerve, that when the 
FEAR material, as when it is made Parcel of the Iſſue, then the 


FG, 


iy — — 
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uni vr bontradbus funt nniliusdoei. 2 Inſt. 231. 


h. Lewnof England: | 


IP 
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46, 47+þ- In Actions Tranſutry the i Day and Time is not Fraver- 
fable, 1f the Act be done befote the Bringing of the » ance As if a 
Treſpaſs was done on the 4th of May, and the Plaintiff glledgeth it 
to be done on the 5th of May, or the 1ſt of May, when no Treſpaſs 
was done, yet if the Treſpaſs was glonc. before the Action brought, 
It is ſuſheient.. So it is in Indictmentss . — 


i Lit. 483. 
1 Inſt. 283. A. 
2 Inſt. 318. 
3 Inſt. 235, 


An Attorney has a Privilege, ta lay bis Aion in Middle e, * 2 luſt 229. 
bacauſe of his Attendance at the Caurts of Weſtminſter. Sc Of - Ventr. 47. 


Privilege in the Catalogue of Mrits, poſt.] 


Where the Contratt and the Performance is i beyond Sea, This 6 Rep. 25 
wants: Trial in aut Law; except in Caſe for a Bond. Sed Of the Hob 11, 14. 


Court of Chivalry, (or Court Martial) and ob the Court of Adipi: 
ralty, Book! 4. ohap. 1. and of the . Courts in Citięh Oc. chap. 2. 
rn eig tolng 170501 | 
4. Actions muſt be brought in Dec Time, or They will be 
barr'd, by Statutes of Limitation. Limitation is a certain Time 
preſeribed by Statute, within which an Action muſt bo brought, 


m Time of Limitation is Twofold, (278.) In FHrits by ſeveral Sta: = 


tutes, and to make Tithe to an Iuberitanct by Common Law. [See 
for Title to an Inheritance by Preſcription, Book 2. cha p. 3.4 | 


As to Writs or Actions. 


By Weſt. 1. or the 3 Ed. 1, chap, 39. The Limitation of a Writ 
of Right was from the Time of Rich. 1. (i. e.) from the firſt Day 
of his Reign. For from the Time heing indefinite, doth include 
the whole 'Time of his Reign. 


But this Time is altered. [See 1 Tuſt. 114. b. 115. 4. 2 Lf. 94. 
95, 96, 238, 239.] For, 


By the 32 H. 8. chap. 2. The Former Limitation of Time in a Mrit 
of Right ts reduced to Sixty Tears next before the Teſte of the Writ. 
And ſo other Attiens are Limited to fifty, forty, or thirty Tears : 
as by the Act {and 21 Fac. 4. chap. 16.] at large appearetb. 


n This Act doth not extend to Serorces, which by Common Po. 4 Rep 19, 


ſibility may not happen or became due within fixty Years; as to 
cover the Hall af the Lord, Gc. nor to a Rent created by Deed, 
nor to a Rent reſerved upon any particular Eſtate, nor any Writ af 
Right of Advowſon, Onare Impedit, &c. [See the 1 Marl. 1 Parl. 
2 Sefſ. chap. 5.] but they are leſt as they were hefore the Statute ; 
within which "Lime the Demandant or Plaintiff in a Real Action 
muſt prove Hinmſolt or fome.of His Ancaſtors to be ſeiftd. For the 
Law doth Favour a ® long Paſleſſiqn as an Argument.of Right, tho 
no Dead: on be ſheven, rather: than an antient Doed without Poſſoſſion. 

Note, That tho' One hath been out of Poſſeſſion far 60'Years, yet 
if his Entry is not taken away, He may Enter and bring his Action 
of his own Noſſuſſon. For thę firſt Clauſę in the Act of the 32 8.8. 
doth not bar any Right; but Jays, that no Pexſgn ſhail duc or main- 
tain any Writ of Right, or make. any Preſcription, Title or Claim 
for any Lands, c. of the Poſledion,of his Anceſtor or Predecaſſor, 
but only of the Seiſin of his Anceſtors within 60 Tears; which docs 
> not 


1 Inſt. 113. a. 


0 2 Inſt. 118. 


n 
we 
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not take away any Action of his own Poſſeſſion, &c. [See for a 
further Expoſition of the 32 H. 8. chap. 2. the 1 Infe. 115. a. 
4 Rep. 10, 11, 12] {Jo th, n ro goo, 125 


By the 31 Eliz. chap. 5. Popular Actions, &c. where the King 
only hath the Forfeiture, ſhall be commenced within Two Tears. 
Where the King hath only a Part, and the Informer the Re ſt, 

They Per * commenced within One rar. [See the 18 Eliz. 
chap. 5. 9. 1. t 99888 


But This is to be underſtood, where a ſhorter Time is not Limited 
by any other Statute. N r © | 

[See the 21 Face. 1. chap. 2. By which Concealed Lands ſhall 
not be Recovercd, unleſs it is proved, that the King had 'Title 
unto Them within fexty. Years, c.] | | 


By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) A Writs 
of Formedon in Deſcender, Remainder or Reverter, ſhall be ſued 
crit hin 20 Tears after Title accruing. Otherwiſe ſuch Title ſhall 
for ever be barrd. © : „ | 

All Perſons having any Right or Title of Entry into any Lands, 

cc. muſt enter within Twenty Tears after. Title accrued. The 
Titles of any Infant, Feme Covert, Non Compos Mentis, One Hu- 
priſon'd, or beyond Sea, are ſaved; ſo as. They commence their 
Suit within Ten Nears after ſuch Imperfettions removed. ['Sce the 
4 & 5 Ann. chap. 16. infra.] 


* Kitch.170. Note, That Copyhold Lands are within theſe Statutes of Li- 
mitation of Entry within 20 Years. 


Now for the Time of Limitation in Perſonal Actions according 
to the 21 Fac. 1. KISS | 


Alſo all Actions upon the Caſe (other than for Slander) Actious of 
Account, (other than what concern Merchandize between Merchant 
e iVent. 89, and Merchant) | Ox. P If it is an Action upon an Account Stated, or 
2Saund.124, Only on Account Current] Actions of Treſpaſs Quare Clauſum Fre- 
125. git, Debt upon Lending or Contratt without Specialty, or Arrear- 
i Lev. 287. apes of Rent, for Detinue, Trover, Replevin, ſhall be commenced 
within Six Tears after the Cauſe of Action, and not after. 


Note, That the Debt muſt be upon Lending or Contratt, and 
without Specialty ; or elſe for Arrearages of Rent without Specialty. . 
A Debt Confeſſed within Six Years doth not avoid the Statute. It 
muſt be an Expreſs Promiſe to give a New Cauſe of Action. [Ct. 
Delivery of the Laſt Goods by Tradeſmen continues the Action, 
for what was before duc. | 


All Actions of Treſpaſs, of Aſſault, Menace, Battery, Wounding 
and Inpriſonment, Tall be Commenced within Four Tears after 
ſuch Cauſe of Suit, and not after. | 

Al Actions of the Caſe for Words ſhall be commenced within Two 
Years after the Words ſpoken, and not after; where the ha” 1:95 

LT... | „ ecover 
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Recover ub more Cofts than Damages, if the Jury Aﬀets the: Da- 
Mages under 408. | Ui ttt Fay 14 
T he. Right of Infants, Feme Coverts, Non Compos Mentis, Per- 
ſons Impriſond, or beyond Sea, is ſaved; ſo that they Commence 
their Suits within the Time above Limited, after their Imperfec+ 
tions are Remov d. Te in 55 
Provided, That If in any ſuch Action, Judgment is given for the 
Plaintiff, and the ſame is reverſed by Error; or if a Verdict paſs 


for him, and upon Motion tn Arreſt of Judgment It is given againſt, 4 
Him; or if the Defendant is Outlaw'd in the Suit, and does after 1 
Reverſe the OQutlawry ; In theſe Caſes the Plaintiff, his Heirs, &c. 1 


may commence a new Action within a Tear, and not after. 


Note, 4 That it is ſaid to be the Courſe of the Common Pleas, * zVvent.:9:, 
to Declare in any Action (eſpecially upon an Aſſumpſit or the 193» 3#%: | 4 
like) upon a Oware Clauſum fregit, as they do upon a Latitat in | | 
the King's Bench. And therefore If One ſues out an Original, or | 
takes out a Latitat in a Perſonal Action within the Time Limited 1 
by Statute, and upon his Latitat hath a Non eft Inventus Re- 
turned by the Sheriff, and enters his Writ upon the Roll, and Files 
it, though he doth not Declare, againſt the Party within the Time 
Limited by the Statute, The Action ſhall be ſaid to be brought in 
Duc Time. 4 

The King is not within theſe General Acts of Limitation, * nor 11 Rep. 74. #1 
Eccleſiaſtical Perſons for Their Lands belonging to their Churches; | 
For then by Colluſion They might Evade the Statutes, made to 4 
Prohibit Their Alienations. | | | þ 

An Action of Debt Grounded on the 2 Ed. 6. For not ſetting out * 1Saund. 39. 
of Tithes, or any Action Growing by Virtue of a Statute (being a * und. 66. 
Shecialty) is not within the 21 Fac. 1. chap. 16. The Like of Arbi- 
trament under Hand and Seal of the Arbitrator, being a Specialty. 

Sce the 10 & 11 Vz. chap. 14. Concerning Limitation of JÞ7rits 
of Error under Fines, Recoveries, Fudgments, c. and the 4 & 5 
Ann. chap. 16. Concerning Claims and Entries to Avoid a Fine, or 
what ſhall be a ſufhcient Entry, or Claim within the Statute of 
Limitations made the 21 Fac. 1. chap. 16. and Concerning Suits in 
the Admiralty for Seamens Mages to be proſecuted within Sia 
Years, 12 JV. 3. chap. 3. Where the Plaintiff ſtaid by Privilege of 
Parliament ſhall not be barrd by the Statute of Limitations, 


By the Statute of the 4 & 5 Aun. chap. 16. If any Perſon, againſt 1 
whom there ſhall be Cauſe of Action for Seamens Wages, or for | 
Treſpaſs, Detinue, Trover, Replevin, Account, Caſe or Debt 

Grounded on Contratt or Lending without Specialty, or for Rent, or 
Aſſault, Menace, Battery, WVounding and Impriſonment, hall at 
the Time of ſuch Cauſe of Suit accrued, be beyond Sea, Then the | | 
Perſon entitled to ſuch Suit may Bring an Action after the Return of 
ſuch Perſon, ſo as he brings the ſame within ſuch Time after the 
Return, as is reſpeitively Limited by the 21 Jac. 1. chap. 16. 


The former Statute of the 21 Fac. 1. ſaved the Plaintiffs Right 
where he was beyond Sea, but not where the Defendant was ber 
yond Sea. 4 

TE d 


— —  —— 


Of Writs. 
v Terms of 
the Law, v. 
Brief. 

1 Inſt. 73. b. 
289. a. 

2 Inſt. 39, 
40, 41 

7 Rep. 20. 


Some Writs are Mandatory and Extrajudicial, as Ne Fxeat 
Regno ſine Licentid, Writs for calling One to be a Peer, Lo chuſe 
a Biſhop, To call one to be a Setjeant, Chief Juſtice, Gc. Some 
Writs are Patent, ot Cloſe. Patent (or Open) ready to be ſhew'd, 
that the Sheriff, Gc. might take Notice thereof. Cloſe, as Writs 


Directed into Antient Demeſne, (5c. 


Some Writs are Directed to the Sheriffs or Coroners ; and in Spe— 


cial Caſes to the Party, as Writs of Prohibition, Ne Exeat Reguo; 


*I Inſt 93. b. 
S Rep. 48,49 


Finch 257. 
2 Inſt, 40. 


or to others, as to Judges Temporal or Eccleſiaſtical, Gc. 
But now of Writs Grounded upon Actions. 


After the Action is fixed on for a Wrong done, or a Right De- 
tain'd, ſuch a Writ muſt be taken out, as is ſuitable to the Action. 
For the Writ is Different from the Action, though they are often 
Confounded. The Writ is to be Grounded upon the Action, and is 


the Means to bring the Plaintiff to his Right. Such a Writ is the 
King's Precept in Writing under Seal iſſuing Out of his Courts, where- 


by any Thing is Commanded to be done touching a Suit or Action 
Commenced. But yet more particularly, A Writ is a Proceſs iſſu- 
ing out of the Chancery, or other Court, Commanding the Sheriff 
of the County, Gc. to Summon or Attach a Perſon, to Anſwer the 
Suit of another. The Writ muſt be directed to the Sheriff, though 
it be for a Thing done in a Franchiſe. And he muſt ſend it to the 
Bailift of the Franchiſe ; who ſhall ſerve it as a Servant to the She- 
riff, and the Sheriff ſhall Return it. [See Of the Sheriff, Book 1. 
chap. 7. Of a Bailizwick Tit. Franchiſes, Book 2. chap. 2. | 
Of Writs that are Grounded on Civil Actions, Some are Original 
and ſome Judicial. Original (of Great * Authority for the Proof 
of the Law in particular Caſes) which iſſue out of the Court of 
Chancery in the King's Name, and are ſent to make a Defendant 
appear. Y Some arc in the Pracipe Onod reddat, as Debt, Deti- 


I nue, 
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nue, Gc. Some Ouod Permittat, as for One to uſe his Common, 
Sc. Some Onod Faciat, as in Action of Account, Covenant. A 
Pracipe is a Command to the Sheriff, to Require the Defendant, 
to do ſomething, that the Plaintiff ſucth for, or to ſerve a Proceſs 
upon Him. A Si Fecerit Te Securum is That which Commandeth 
the firſt Proceſs to be ſerved immediately. 2 Here the Plaintiff in * 3 Toft. 
the Writ is ſuppoſed to give Security by Pledges; but this is diſuſed. “ 
Writs original alſo may be in Appeals that Concern Life. [Sce 1H. 5, 
chap. 5.) Of Additions in Original Writs of Actions Perſonal, Ap- 
peals, Gc. and 2 Iuſt. 665, Gc.] Judicial, which Iſſue out of the 
Court where the Original is Return'd, after the Suit is begun, or 
where the Cauſe Depends, and do bear the Name of the Chief 4 
Juſtice of the Court, whence they Iſſue. i 
Writs alſo according to the Nature of the Action are either * Real, - 1 Inſt. 33 b. | 
' Perſonal or Mixt. Real, which touch the Poſſeſſion, and are call'd 2 Int. 40 
Writs of Entry ; or the Property, which are Writs of Right, Ge. | 
But Theſe Real Writs, and the ſeveral Proceſſes thereon, as the | 
Grand Cape, Petit Cape, Saver Default, Reſceit, View, Aid Prayer, © | 
Voucher, &c. are out of Uſe. For in moſt Caſes at this Day (as I þ 
have ſaid before) where the Entry is Lawful, Men chuſe to Reco- 1 
ver Their Poſſeſſions by Ejettimeut. In Common Recoveries only, 
. the Form of ſuch Real Actions is Preſerved. And ſometimes, though 
ſeldom, There is a Writ of Dower or Formedon. But in the Grand 
Seſſions in Males They proceed by ſuch Writs. The Remedy alſo 1 
By Writs of Aſiſe, as Novel Diſſeiſin, &c. and the ſeveral Forms 1 
and Proceedings relating to them are antiquated by the Common 
Uſe of Ejectments inſtead Thereof. So that an Aſſize is rarely 
brought, unleſs for the Recovery of the Poſſeſſion of Offices. Other 
Alfiſes, as for Commons, Ways, Nuſances, c. are turned (as hath ö 
been ſaid) into Actions of Treſpaſs, and Actions on the Caſe. Perſo- f 
nal; which are Writs taken out for Debt or Damages, Gc. where | | 
the Plaintiff is to be rcſtor'd to ſomething in the Perſonalty. Mixt ; 7 
which are Writs that iſſue out for the Recovery of the Thing De- 9 
manded and Damages. K 
Note, d That the King's Writs are Ex Debito Fuſtitiz, and cannot Þ 1 Int 161. 4. 
be denied to the Subject; tho ſome are Ex Gratia, as Writs of Pro- 2 N ' 
tection, Ye Excommunicato Capiendo, &c. And it ought to be R- | 
member'd, That It is Regularly True, that no Man ſhall be puniſh- | | 
ed, for ſuing of Writs in the King's Courts, be it of Right or Wrong. 


Writs Original and Judicial, moſt neceſſary to be known, are 
theſe that are ſet down in Alphabetical Order. But Fitzherbert's 1 
Natura Brevium muſt be read again and again, and upon all Oc- | 
caſions Conſulted. | | 

| A, 4 
© fccedas ad Curiam, lies to Remove Plaints in any other Court- F. N. B. 19, | 


Baron, beſides the County-Court ; and is directed to the Sheriff to 7% | 


. . . £ f 1 | 
make a Record of the ſaid Suit in Preſence of the Suitors of the 3 1 | 
ſaid Court, and to certify it into the King's Court. cedas ad Cu- | | 
d Account, lieth againſt Guardian in Socage, a Bailiff or Receiver, 4%½ 


x d E. N. B. 
or againſt One as Bailiff and Receiver. [See 4 © 5 Aun. chap. 16.] 116. 


bee © Ad- | 
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F. N. B. 38. © 4d ddmittendum Clericum, is directed to the Biſhop, to Admit 
a Clerk, after he has Recovered his Preſentation. 
Ad Inquirendum, is a Judicial Writ, commanding an Inquiry to 
be made by a Jury, into any Thing touching a Cauſe, depending in 
Court, for the Satisfaction of the Court, and Execution of Juſtice. 
f Finch 484. f There nced not to be Twelve upon the Jury. | 
s F. N. B. 8 4d Onod Damnum, is a Writ of Enquiry, of what Damage it 
TRE will be to the King or any other Perſons, to Grant a Liberty; Fair 
or Market, Highway, Oc. [See the 8 & 9 IV. 3. chap: 16.] or to 
Grant Lands, or Licence to Alienate in Mortmain, 5c. | 
b F. N. B. h Annuity, is a Writ which lieth for the Grantee, where One 
152. Granteth to another a Yearly Rent for Life, or for Years, or in Fee, 
Finch 161. out of his Lands, or out of his Coffers, to receive from his Perſon 
(and His Heirs if named) Yearly at a certain Day, when it is behind 
at the Day of Payment. [See Of Annuity, Book 2. chap. 2. 
F. N. B. 31, Aſie of i Darrein Preſentment (i. e. Ultime Preſentationis) lies 
32,195- where One or His Anceſtors have Preſented a Clerk to the laſt A- 
3 35% yoidance of a Church, and a Stranger, upon the Death, Reſignation, 
\ Cc. of the Clerk, Preſents a Clerk to the ſame Church, in Diſtur- 
bance of Him that Hath Right. [See are Impedit Tnfra, and for 
the Meaning of an Aſſiſe, Lit. 646.] 
x F.N.B Aiiſe of k Juris Utrmm, lieth for a Parſon againſt a Layman, or 
48, 49 for a Layman againſt a Parſon, or for One Parſon againſt another; 
i Tal 205: for Lands and Tenoments, whether they be Lay-Fce or Free-Alms, 
or Free-Alms of this Church or another. [Sec Meſtm. 2. chap. 24. 
14 Ed. 3. chap. 17.] 
F. N. B. | Aſſſe of Mortidanceſter ( Afſiſa Mortis Anteceſſoris) lieth where 
ng 4 One's — pp Anceſtor dies ſeiſed of Lands, and a Stranger A- 
Finch 290. bates, Oc. 
«x 1 52 of m Novel Diſſeiſen is a Real Writ for a Freeholder a- 
177. gainſt His Diſſeiſor, whether of Land, Rent, Gc. 
Rep. 4 Where Writs of Aſſiſe lie at Common Law, or By Statnte; See 
IWebl's Caſe, 8 Rep. 45, Oc. | 
„ Terms of ® A'tachment, is to take One by his Body, Gc. to Bring Him to 
the Law, e. Anſwer, Cc. Alſo it iſſues for Contempt of the Court, or upon 
Attarbmert. Iffdacit for not Obeying a Rule or Order, &c. and the Perſon ſo 
attached may be Examined upon Oath on Interrogatorics. And if 
he is Acquitted, He ſhall be Diſcharged upon Motion to the Court, 
But if He appears to be Guilty, He ſhall be Fined for His Contempt. 
In Inferior Courts There may go an Attachment againſt One's 
Goods, to make Him appear in a Perſonal Action. There is alſo 
a Foreign Attachment, which is an Attachment of the Goods of 
Foreigners within a Liberty, or City, at the Suit of any within 
the Liberty, to whom a Foreigner oweth Money, Go. 
Further there is a Writ of Attachment of Privilege at the Suit 
of a Clerk or Attorney of the Court, which is in the Nature of 
a Captas, to bring a Detendant into Court. It will hold the Dc- 
fendant to Bail. 
F. N. D. © Atraint, lieth againſt a Jury of Twelve Men after Judgment, who 
257 484, have given a Falſe Verdict in any Court of Record, that the *.* 
485. ment might be reverſed. [See Jet. 1. chap. 37. 34 Ed. 3. chop. 7. 
9 Rich. 2. chap. 3. 32 H. 8. chap. 3.] The Plaintiff in the Attaint 
2 can 
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can give no more Evidence, than was given at firſt. But the De- 
fendant in Affirmance of the firſt Verdict may, 


ö 6 : . . 102. 
or is actually in Execution, upon a Statute, Recognizance, or Finch 488. 


B. 


r Beneficio Primo Ecclefiaftico Habendo, is a Writ Directed * Reg. 307 b. 
from the King, to beſtow the Benefice that ſhall firſt fall in the 
* Gift, Above or under ſuch à Value, upon a particular 

Erion, 


C. 


Capias ad Reſpondendum, is the next Writ to the Original in an 
Action of Debt, Gc. and is a Proceſs to Impriſon the Defendant: 

[See the 19 H. 7. chap. 9. 23 H. S. chap. 14, &c.] 

\ Capias ad Sati Faciendun, is a Judicial Writ for Execution after F 1Inſt. 289 a 
Judgment, to take the Body of a Man, and to Impriſon Him, till — . 594, 
Satisfaction is made. It lay not at Common Law. But it is given 3 Rep. 11, 
in many Caſes by Sratmres. { See the 1 Far. 1. chap. 13. 21 n 
chap. 24. 1 Roll. Abr. 897, Cc. . 

t Capias Utlagatum, is an Execution for Arreſting a Perſon Out-: Finch 476. 
law'd, when he Refuſes to appear upon the Exigent. {See Exi- 
gent.] There is alſo a ſpecial Capias Urlagatum Againſt his Body, 
| 1 and Goods. | 

u Capias pro Fine, is when a Fine is impoſed for an Offenſe, and * Finch 476. 
is payable to the King, [Sce the 5 & 6 V. & M. chap. 12.] 

Capias in Withernam. ¶ See Withernam, infra.] 

* Certiorart, is a Writ out of Chancery to an Inferiour Court of * F. N. B. 
Record, to Remove and certify the Record of a Cauſe. No Re- 2 
cord ſhall be Removed into the Common Pleas, or Indictment taken 493 
in the Country to the King's Bench immediately by a Certiorari 
[ 0z.]; but firſt It muſt be certified into Chancery by a Surmiſe, and 
from thence ſent by Mittizzus into the Common Pleas or King's 
Bench, as the Caſe is. [Sec the 1 & 2 Ph. & M. chap. 13. 21 Fac. 1. 
chap. 8. & chap. 23. 12 Car. 2. chap. 23. 22 Car, 2. chap. 12. 3 & 4 
V. & A. chap. 10 12. 465 V. & Al. chop. 23. 5 & 6W.& Al. 
chap. 11. 8 UL. & Al. chap. 6. 8 & 9 VL. 3. chap. 33. 1 Ann. chap. 18. 

5 Aun. Sell. 2. chap. 14. 5 Geo. 1. chap. 15. 5 Geo. 2. chap. 19. 

y Cautione Admittenda, is a Writ that lieth to a Biſhop (when one „E. N. n. G. 
Taken by Force of the Writ de Excommumicato Capiendo, oftereth 2 Init. 189, 
ſufficient Pledges or Caution to Obey and Submit to the Eccleſiaſti- 23. 
cal Laws for the Futurc) to admit the Caution and to Deliver Him. 

It may be directed to the Ordinary himſelf, to Command him to be 
Gees delivered, 
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z 2 Inſt, 4. 


a F. N. B. 


175. 
2 Inſt. 3, 4 
625. | 


d F. N. B. 
170. 


c F. N. B. 


1 I 4+ 
Finch 446. 


4 F. N. B. 50. 


delivered, which the Ordinary may do by Word. [ See Exrommu- 

nicato Capiendo and Deliberando, infra\ | | 
2 Clerico Capto per Statutum Mercatorum, Gc. is for the Deli- 

very of a Clerk out of Priſon, who is Impriſon'd upon a Statute- 

Merchant, (5c. [See 13 Ed. 1.] BE: 

© Clerici non Eligantur in Officium, ©c. For a Clerk not to be 

choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſuch 


like Oſfice. And this Writ reciteth, that by the Common Law 


They ought not to be choſen. 

b Conge d Elire (Leave to Elect) is the King's Licence to a Dean 
and Chapter in the 'Time of Vacation, to proceed to an Election 
of a Biſhop. [See the 25 I. 8. chap. 20.] 

© Conſpiracy, is where Two Perſons at leaſt maliciouſly Conſpire, 
to Indict any Perſon Falſly of Felony, Treſpaſs, &c. [ Onere, of 
Treſpaſs ⁊] and the Perſon is acquitted, Here the Perſon Indicted 
after Acquittal ſhall have a Writ of Conſpiracy. [See of Conſpi- 
racy, Book 3. chap. 3.] . 

d Conſultation, is to Return a Cauſe, removed by Prohibition, to 
the Eccleſiaſtical Court, when the Judges find, that That Court 
hath Juriſdiction, or that the Suggeſtion is Falſe, or not Proved. It 
is in the Nature of a Procedendo. [See the 24 Ed. 1. 50 Fd. z. 
ch. 4. and of a Procedendo and Prohibition, infra.| 

© Ceronatore Eligendo, is directed to the Sheriff out of Chancery, 
to call together the Frecholders of the County, to chuſe a New 
Coroner, and to Certify the ſame into Chancery. There is alſo 


a Writ De Coronotore Exonerando to Diſcharge him. 


I F. N. B. 
146,147,170» 


F. N. B. 
138. 


Corpus cum Cauſe, iſſues out of the Chancery, where a Man 
lies in Execution upon a Judgment for Debt, to Remove the Bo— 
dy and the Record in the King's Bench, Gc. there to lie until the 
Judgment is ſatisfied. [Sec the 2 H. 5. chap. 2. 21 Fac. 1. ch. 23. 

8 Covenant, lies upon a Covenant by Deed. [See Actious of Co- 
venant, ſupra. 


D. 


Darrein Preſentment. [ Sce Aſjiſe of, Gc.] 

n Debt. ¶ Sce Action of Debt, ſupra.) _ 

i Deceit, [See Action of the Caſe, ſupra.) 

k Decies Tautum, lieth againſt a Juror, who takes Money of 
either Party, to give his Verdict. And it lies againſt all the Jurors, 
tho They ſeverally take Money. It is called Decies Tantum, be- 
cauſe the Recovery is for Ten Times ſo much as was taken. [See 
the 38 Ed. 3. chap. 12.] 

I Dedimus Poteſtatem, is a Writ to Commiſſion Private Perſons, 
to do ſome Act in the Place of a Judge, as to take a Perſonal 
Anſwer to a Bill in Chancery, To Examine Witneſſes, (5c. to 
Levy a Fine, to take a Recovery, Oc. [Sce 15 Ed. 2. 

m Detiune. | See Action of Detinue, ſupra. 

Diſtringas, is Directed to the Sheriff, Gc. commanding Him, 
to Diſtrain One for Debt to the King; or for His Appearance at a 
Day. Diftringas Furatores, is a Writ directed to the Sheriff, com- 
manding him to Diſtrain upon the Jury, and to Return Ie (Pro- 
fits of their Lands and Tenements) Lo appear; which cannot be 
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ſaved upon Non-Appearance, but on Reaſonable Cauſe proved by 
Oath. [See 4 & 5 V. & M. chap. 24.]J © 1 
Dower. . [Sce Right of Dower, infra.] ag 
Ducer Tecum, iſſues out of Chancery, Commanding one to ap- 
pear at a Day in that Court, and to bring with him ſome Writing, 
Cc. that is wanted, to be there inſpected. | 15 
There is alſo a Duces Tecum Licet Langnidus, Directed to the 
Sheriff, upon a Return That he cannot bring his Priſoner without 
Danger of Death. _ N 7G 
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jektione Firma. [See Action By Ejeftment, ſupra.] EN B225 
legit, is a Writ Judicial, given by Statute, directed to the ». N. P. 
Sheriff, where one hath gotten Judgment for Debt and Damages, 267. C0. 
or upon a Recoghtizance, in any Court, Commanding him to De- 1 
liver to the Perſon Recovering all the Goods (Beaſts of the Plough = Inſt. 394, 
Excepted) of the Debtor, and half the Lands, Oc. if the Goods are 395 39% 
not ſufficient; upon which the Creditor ſhall hold the Moiety of 12, 65. * 
the Land belonging to him, until his whole Debt or Damages arc 

ſatistied. This muſt be done by an Enqueſt or Jury of Twelve 

Men, ſurnmon'd by the Sheriff, upon ſuch Land as the Defendant 

Had at the Time of the Judgment. But this Writ ought to be 

ſued within a Year and a Loy after the Judgment. See Veſt. 2. 

ch. 18. 32 H. 8. ch. 5. And for the Expoſition of theſe Statutes, 

1 Inſt. 289. h. 290. 4. 2 Inſt. 394, 395, 396.] 

P Frror, is to Redreſs a Falſe Judgment, given in any Court of * F. N. B. 
Record, where the Court hath Power to hold Plea of any Sum in Finch 475, 
Debt or Treſpaſs above 4o 9. 2 * Ss 

4 Efſendi Ouietum de Telonio, is to Officers, not to Gricve thoſe « F. x, B. 
that ought to be Quit of the Payment of Toll in Fairs and Mar- 2:6. 
kets according to theit Privilege, either by Charter or Preſcription. 


r Excommunicato Capicndo, is Directed to the Sheriff, upon Cer- F. N. B. g, 


tificate of the Biſhop, &'c. under His Seal into the Chancery, to $ Rep. 69. 
Apprehend a Perſon Denounced Excommunicated Forty Days for 
Contumacy or Contempt of the Eccleſiaſtical Laws; and to Com- 
mit him to Priſon without Bail, until he Submits. The Certificate 
is Good tho' it comes from the Biſhop before Conſccration. For 
the Confirmation gives him Juriſdiction. [See the 5 Elis. chap. 
23. And of Excommunication, ſupra, chap. 1.] 1 
Excommunicato Deliberando, is Directed to the Biſhop, To rxx. B. 65, 
Deliver an Excommunicate Perſon upon his Submiſſion to the Es. 
Church, upon Certificate of the Biſhop into the Chancery, That Haft. 623. 
the Church is Satished, and that He hath Abſolved Him. 
If the Biſhop will not accept of his Caution, or Pledges to ſub- 
mit upon the King's Writ De Cautione Admittendd, or will not com- 
mand the Sheriff to Deliver him, or if the Excommiunication is for 
a Matter, that is not of Eccleſiaſtical Cognizance, This Writ ſhall 
be Directed to the Sheriff, to Deliver him. And if an Excommu- 
nicate Party offers to perform a Sentence, and the Biſhop refuſes to 
Accept it, and to Abſolve Him, The Party ſhall have a Writ to 
the Biſhop, requiring Him to Abſolve him. [See Cautione Jdmit- 


tenda, ſupra. 5 
| t T x- 
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SOM orig. t Fxcommunicato Recipiendo, is to Remand a Perſon Excom- 


£67. 
F. N. B. 64. 


v F, N. B. 20. 


F. N. B. 131, 
4 Rep. 67. 


1 F. N. B. 
1 F. N. B. 17, 


* F. N. B. 
1 Inſt. 290. b. 


© F. N. B. 


b F. N. B. 


211, . 217, 


1 Inft. 326. b. 


municated to Priſon, who bach been illegally Delivered from thence, 
before he has ſubmitted to the Church. 

u Executione Judicii, is Directed to a Judge of an Inferior Court 
of Record, or not of Record, to do Exccution upon the Jud ment, 
or to Return ſome Reaſonable Caule, wherefore he delays the Ex- 
ccution, [See of Execution, infra. | 

Exigent, lieth where the Defendant in an Action Perſonal cannot 
be found. It is directed to the Sheriff, to Proclaim, and call the 
Defendant, Five County- Days one after another, Exacting and Re- 
quiring Him to Appear upon Pain of Outlawry, or to be out of the 
Protection of the King and his Laws. The Judgment of Outlaw 
is to be Pronounc'd by the Coroner, on the Fifth County -day. [Sce 
31 Eli. chap. 3.] _. _ 

x Extent, is Directed to the Sheriff, to ſeiſe and Value Lands and 
Goods to the utmoſt Exteut, if One that is bound to the King b 
Specialty, or to others by Statute, Recognizance, Oc. hath forfeited 
it; ſo that by the Yearly Rent the Creditor may be paid His Debt. 
Upon this the Creditor may ſuc a, Writ to the Sheriff out of the 
Chancery, to Deliver him the Lands and Goods to the Value of 
the Debt; which is call'd a Liberate. [For Extents By Elegit, Sta- 
tute-Merchant or Staple, &c. Sce Meſim. 2. chap. 18. Stat. de Acton- 
Burnel de Mercatoribus, 23 H. 8. chap. 6. 32 H. 8. chap. 5.] 


F. 


y Falſe Impriſonment, is brought for Impriſoning One without 
Cauſe, or for unlawfully Detaining Him without Legal Proceſs. 

z Falſe Judgment, is to Correct Judgment, given in a Court ot 
of Record. | 

* Fieri Facias, is directed to the Sheriff, where one hath Reco- 
vered in an Action Debt or Damages in the King's Court, to Com- 
mand him to Levy the Debt or Damage of the Goods and Chattels 
of the Perſon againſt whom the Recovery was Had. It may be 
brought at any Time within a Year and a Day after Judgment. 
[Sec Weſtm. 2. chap. 18. Scire Factas and Execution, infra. 

2 Forcible Entry, lies where One is ſeiſed of a Freehold, and is 
thereof Diſſeiſed or put out of his Lands or Tenements, with Force; 
or if he is Diſſeiſed Peaceably, and afterwards the Diſſeiſor doth 
keep and detain the ſame with Force. | Sec the 8 H. 6. chap. g.] 

b Formedon (De Forma Donationis, becauſe the Writ doth com- 
prehend the Form of the Gift) is of Three Sorts, (ig.) Formedons 
in the Deſcender, Remainder and Reverter. Formedom in Deſcender 
is for tbe Iſſue in Tail which claims by Diſcent per Formam Domi. 
It is the Higheſt Writ that a Tenant in Tail can Have. [ Sce Veſt. 2. 
chap. 1.) A Formedon in Remainder is for Him in Remainder, His 
Heirs and Aſſigns, after the Detgrmination of the Eſtate-tail. For- 
medon in Reverter lieth for Him in the Reverſion, or his Heirs or 
Aſſigns after the Eſtate in Tail is ſpent. 


5 N. 


— 
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H. 


© Habeas Corpus, lies where One is Indicted of a Treſpaſs before « x. N. I 
Juſtices of the Peace, or in a Court of any Franchiſe, and is impri- 24% f. 
ſon'd for the ſame, and hath Offer'd ſufficient Bail, and it is Refuſe 1 85 * 
where Bailable; or where a Debtor is arreſted in an Inferior Court Terms of the 
and in Priſon, This Writ may Remove his Body and the Cauſe 8 __ 
from the Inferior Court, to be tried at Commen Law in a Superior Et 
Court. Thus It is when one is impriſoned according to Law. See 
the 43 Elia. chap. 5. 21 Fac. 1. chap: 23. 31 Car. 2. chap. 2.] 

4 Habeas Corpora, is to bring in a 3 or ſo many of Ihem as 4 Terms of 
Refuſe to come upon the Feuire facias, for the Trial of a Cauſe te LAV. 16:4. 
at Iſſue. | 

© Habere facias Seiſinams is directed to the Sheriff, to Give Seiſin FN. . 167. 
in Land of Freehold Recovered in the King's Courts. Terms of the | 

Habere Facias Pofſeſſionem, is directed to the Sheriff, to Give 2 Hab- 4 
Poſſeſſion of a Term for Ycars, Recovercd in the King's Courts, as Finch 470. [ 
in Ejectment. } 

f Homine Replegiando, is to Bail One out of Priſon, except in * F. N. B. 1 
Caſes of Treaſon, Murder, Outlawry, Excommunication, (5c. [See 66, 67- 
Veſt. 1. chap. 15. 2 Inf. 185, 186, 187, Gc. 3 Car. 1. and of Bail, 
chap. 5. poſt. ] 


L- ; 


s Idiota Inquirendo vel Examinando, is directed to the Sheriff, s F. N. B. 
Requiring Him to call before Him the Party repreſented to be an 232, 233. | 
Ideot, and to Examine him, and alfo to enquire by a Jury, whe- | 
ther he is of ſufficient Underſtanding, to manage his own Lands, | 
and to certify the ſame into Chancery. But he may be Examin'd | 
before the Lord Chancellor, &c. And if it doth not appear, That 1 
he is an Ideot, The Inquiſition of the Sheriff may be ſet aſide. 

h IJudicavit, lieth for the Patron of the Defendant, where One » E. N. B. 
Parſon ſueth another Parſon in the Spiritual Court for Tithes, which 44, 45. 
Amount to a Fourth Part of the Advowſon of the Tithes. It is a 2 2515 
Writ of Prohibition directed to the Eccleſiaſtical Judge, not to 1 Ing 243. 4. 
proceed. For in this Caſe the Cauſe belongs to the Tempora! 2 564» 
Courts, becauſe the Patron of the Clerk Defendant ſhall loſe the ?*? 
Benefit of His Advowſon, loſing the Profits of the Church, if the 
Clerk of the Plaintiff ſhall Recover. 

The :[ndicavit then is always between four Perſons (o.) Two 
Patrons and two Clerks. One claimeth to hold of the Advowſon 
of One Patron, the Other of the Other Patron. This Writ is ſet | 
at a Fourth Part by Articuli Cleri or the 9 Ed. 2. chap. 2. whereas 
It might have Iſſued for any Value before the Statute. And. fo it | 
is now in the Caſe of the King. | 

i In junctions, Generally iſſues out of Chancery or the Exchequer, i weſt's 
to Stay Proceedings in the Temporal Courts, and ſometimes in the 3 
Spiritual Courts, upon Suggeſtion, that if the Rigour of the Law cond Arup 4 
takes Place, It is againſt Equity and Conſcience. Sometimes it is cery. 5. 23. 

granted in Chancery or the Exchequer, to Quiet a Poſſeſſion. any | 


Faris 
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Juris Utrum. [See of Affiſe of Juris utrum ſupra.) 
k F. N. B. k Juſticies, is directed to the Sheriff, to do Juſtice in a Cauſe above 
117-C. 119. 40 J. in the County-Court, Of which He hath not Coghizance by 


4” 79s his Ordinary Power; 'The Court aboye having ſuch Confidence in 


Terms of the the Sheriff, that no Return is required of this Writ. It is in the 
1 Ju- Nature of a Commiſſion to the Sheriff, | 


L. 


| Terms of I Latitat, is to call One Originally into the King Bench, to 
me law,” Anſwer in a Perſonal Action. It bath its Name from a Suppoſi- 
e, tion, that One cannot be found in the County of Middleſex, but 
that he hides Himſelf in ſome other County, as appears by the 
Return of the Sheriff of Middleſex. Therefore this Writ is fire 
ed to the Sheriff of That County to apprehend Him there. 
n F. N. B. m Lępari Facias, is directed to the Sheriff, for Levying or Col- 
4 lecting of a Sum of Money upon the Rents, Corn, and other Pre- 
e ſent Profit of the Land, and the Goods and Chattels of him that 
hath Forfeited a Recognizance. This Writ is given by the Com- 
mon Law before the Statute of Meſt. 2. chap. 18. gave the Elegit. 
The Fieri Facias is to Levy Execution of the Goods and Chattels 
only. [See Of Execution, infra.) 
n Terms of un Liberate, iſſues out of Chancery, directed to the Gaoler for 
the Law, v. the Delivery of a Priſoner, that Hath put in Bail for His Appear- 
SH ance. It alſo lies to the Sheriff, for the Delivery of Lands and 
Goods taken upon a Forfeiture of a Recognizance. [See Extent] 
o 4 Inſt. 116. O And it lies likewiſe for the Payment of an Yeariy Penſion or Sum 
of Money, Granted under the Great Seal, being directed to the 
Lord Treaſurer, Chamberlains, Barons of the Exchequer or Clerk 
of the Hamper, Ge. | 
F. N. B. ag. p Libertatibus Allocandis, is a Writ that lies to the Juſtices, 
2 Inſt. 281. commanding Them to allow a Liberty, upon Claim and Plea of 
the Grant of it. 


M. 


4 2 Inſt, o 4 Mandamnms, is ſent by the King To the Head of a College ¶ See 

F E 15% 1 Geo. 1. chap. 1 3.] or other Corporation, Requiring them to Admit 

18, 16. or Reſtore ſome Perſon into their Society, into an Office, &c. Alſo 
To a Biſhop or Archdeacon, To Swear a Church-warden, an Ex- 
ecutor or Adminiſtrator ; To a Rector, Vicar or Church-warden, to 
Reſtore a Sexton, Gc. [See 9 Ann. chap. 20. To Render the Pro- 
ceedings upon Writs of Mandamus more effectual.] It iſſues out 
of the King's Bench. 


F. N. B. 225. T Melins Inquirendum, is a Writ that lieth for a Second Inquiry, 


Terms of the : i ; | 
Law. „ 24, Where a Partial Dealing is Suſpected, 


lius Inquirend, © Mittimus, is for Removing and Transferring of Records from 


4 168, One Court to another; and ſometimes by Certiorari into Chancery, 
169. 


2 Int, 691, and from thence by a Mittimus into another Court. © But the Lord 


692. Chancellor may deliver ſuch Record with his own Hands, if He 
ieh 445: pleaſes. | 
F. N. B. 22. G. 


„2 Inſt. zz, A Mittimns is alſo uſed for a u Precept to a Gaoler, to Receive 
591, 592 and keep ſafe an Offender ſent to Priſon. . 


2 * Mom- 
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* Monſtraverunt, lies for Tenants in Antient Demeſne, who Hold * F. N. B. 14. 
by Free Charter, not by Copy, &c. when they are Diſtrained, to do 4 "ſt 269. 
unto their Lords other Services and Cuſtoms than They, or 'Their 
Anceſtors, uſed to do. It is directed to the Sheriff, to charge the 
Lord, that he do not Diſtrain Them for ſuch Unuſual Services, &c. 

It lies alſo, when the Tenants are Diſtrain d for the Payment of 
Toll, &c. contrary to their Liberty. [See 49 Ed. 3. chap. 22.] 


N. 


Ne Admittas, is to be directed to the Biſhop, for the Plaintiff » E. N. B. 33, 
or Defendant, where a Qnare Impedit or Afiſe of Darrein Pre- Finch 458. 
ſentment is Depending, when either Party Fears, that the Biſhop — 
will admit the Other's Clerk. It ought to be brought within Six 
Calendar Months after the Avoidance, otherwiſe the Biſhop may 
preſent by Lapſe. 

2 Ne Exeat Regnum (or Regno) is to Inhibit one from going in- F. N. B. 85. 
to Foreign Parts without the King's Licence. It may be directed to 
the Sheriff, to make the Party find Surety, that he will not Depart, 
or elſe To Commit him to Priſon; or it may be directed to the 
Party Himſelf, and if he goes he may be Fined. ['See 3 Inſt. 178, 

179, 180. where Obſerve That it is ſaid, That Kingdoms under 
ſeveral Kings are Sanctuaries for Fugitive Subjects, &c.] 

Niſi Prins. [See of the Court of Aſſiſes, chap. 1. ante. 

Non Omittas propter Aliquam Libertatem, is directed to the - F. N. B. 6s, 

Sheriff, (where the Bailiff of a Liberty Refuſes or Neglects to ſerve a 

a Writ) to Enter into the Franchiſe, and Execute the King's Proceſs * 
Himſelf, or by His Officer. Before this Writ is Granted, the Sheriff 

muſt Return, that he hath ſent to the Bailiff, and that He Hath 

not ſerved the Writ. But for Diſpatch, The Uſual Practice is to 

fend a Non Omittas with a Capias or Latitat. [Sec Of a Bailiwick, 

Tit. Franchiſes, Book 2. chap. 2.] | 

b Non Ponendis in Aſſiſis et Furatis, is Granted for the Freeing *F.N.B. 165. 
| ſome Perſons, from being Put upon Juries. It is founded upon Meſt. 2 Lit. 127, 
2. chap. 38. Artic. ſuper Chartas, chap. 9. But ſce the 4 & 5 G. 
M. chap. 24. where Oath is to be made, That the Suggeſtion is 
True; and Marlbr. chap. 14. or the 52 U. 3. chap. 14. as alſo 
2 Inſt. 130. Where One that hath a Charter of Exemption, may 
ſuc the Sheriff for Returning him. 

Novel Diſſeifin. [See Afiſe of Novel Diſſeiſin, ſupra.] 


O. 
Qyer and Terminer. [Sce Of the Court of Aſſiges, ch. 1. ante. ] 
* 


© Partitione Facienda, is to give Every One a Part, where Two F. N. B Gr, 


or More Perſons hold Lands and Tenements as Jointenants, Tenants * 1 


in Common, Co- parceners, and one or more of them refuſe to join 166 « & b. 
in Partition. [ See 31 H. 8. chap. 1. 32 H. S. chap. 3 2. 8 G 9 V. 3. 167. 4. 169. 


chap. 31.] 1 5 ö 
d Pore, is a Writ whereby a Cauſe depending in the County- F. N. B 69. 
Court, or other Inferior Court, is removed into the Common Pleas, Finck aaa. 
„ D d d d n 
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a Meth. 


and ſometimes into the King's Bench. As when a Replevin is de- 
pending by Writ out of Chancery, The Plaintiff or Detendant may 
Remove the Plea by Pore. The Plaintiff without Cauſe, and the 
Defendant with Cauſe. 
A Writ willing the Sheriff (on the Plaintiff's putting in Sureties 
to proſecute, being a Thing merely ſuppoſed) to Summon the De- 
fendant to Appear, and to Anſwer the Plaintiff's Suit, is alſo call'd a 
Pone, from the Words in the Writ, (vs.) Si A. fecerit Te Securnm, 
Oc. Pone B. Oc. 
F. N. B. © Ponendum Sigillum Ad Exceptionem, is to Require Juſtices to 


21. N. 


2 inſt. 427, Put their Seals to Exceptions, made in Writing by the Plaintiff or 
428. Defendant againſt the Evidence, Challenge to a Juror, Verdict, or 
other 4 before the ſaid Juſtices. [See Veſt. 2. or 13 Ed. 1. 

chap. 31. 

5 [See Book 3. chap. 3. ] 

f 2 Inft. 351, f Privilege, lies for an Officer of the Courts at Neſminſter, 
2 that is ſued in any other Court than where he attends, to Re- 
move the Cauſe to His own Court. An Attorney, Gc. being Ex- 
ecutor, or Adminiſtrator, ſhall not ſuc or be ſued as a Privileg'd Per- 
ſon. [See 18 Ed. 3. Stat. 5. and of Privilege, Book 2. chap. 5. . 12. 


by oy Lg 8 Procedendo, is to fend down a Cauſe (called from an Inferior 
2 INIT, 2 9. 


3 F. N. B. 153, Court to a Superior Court, as the Chancery, King's Bench, Gc. by 
c 


* Writ of Privilege, Certiorari, Habeas Corpus, Gc.) to proceed up- 
on it; It not appearing to the Higher Court, that the Suggeſtion is 
ſufficiently proved. [See 21 Jac. 1. chap. 23.] This is a Procedendo 
in T oquela. © | 

But there is a Procedendo ad Judicium, where the Judges of any 
Court delay the Party, Plaintiff, or Defendant, and will not give 
Judgment for him, when they ought to do it. 


F. N. B. 33, bh Prohibition, iſſues out of the Chancery, King's Bench, or Com- 


39, 40, * mon Pleas, to Forbid a Judge, Gc. in the Spiritual Court, duiralty, 
4 127. Court of Chivalry, &c. to Proceed in a Cauſe, that beiongs to the 
5 Rep. 73 Common Law-Courts, or that belongs not to their Juriſdiction, 
3 though the Courts at Law can give no Remedy; or it may For- 
Finch 450, bid a Judge of any Temporal Court, to Procecd in a Cauſe de- 
451. pending before Him, upon Suggeſtion that the Cognizance of the 
Cauſe does not belong to Him. The King's Courts that may a- 

ward Prohibitions, being informed by Plaintiff or Defendant, or by 

any Stranger, That any Court Temporal or Ecclchaſtical do Hold 

Plea, where They have no Juriſdiction, may lawfully Prohibit that 

i 2 Inft. 602, Court, i as well after Judgment and Execution as before. And if 
2255 bes? the Judge of the Inferior Court, or the Party proceeds notwith- 
' *. ſtanding a Prohibition, An Attachment may be had againſt Them, 
or an Action of the Caſe will lie againſt Them. But upon a Prohi- 

bition in the Spiritual Court, the Party may appear and take a De- 

claration pon the Suggeſtion, and go to Trial. And if thereupon 

It be found againſt the Plaintiff in the Prohibition, A Writ of Cu- 
ſultation will be awarded with Coſts. [Sce 8 & 9 V. z. chap. 10.] 

In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court in a 

Cauſe of T7:thes and other Spiritual Profits, the Suggeſtion muſt be 

proved to the Court by Two ſufficient Witneſſes within Six Months at- 

ter ſuch Prohibition Granted; provided the Suggeſtion does not con- 

tain a Negative. [Sce the 26 3. Ed. 6. chap. 13. and 2 Toft, 662. 

4 5 10 An 
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R Lge, 85 


An Inhibition is commonly iſſued forth out of a Higher Court- 
Chriſtian to an Inferior Court- Chriſtian; To ſtop Proceedings; and 
is in the Nature of a Prohibition. [See Stat. De Circumſpecte 
Agatis, 13 Ed. 1. Artic. Cler. chap. 1. 9 Ed. 2. 45 Ed. 3. chap. 3. 
2 Inſt. 601 to 618. 50 Ed. 3.J a 85 
* Proprietate probanda, is to enquire before the Sheriff of the 3 N. B. 57. 
Property of Goods diſtrained, when the Defendant claimeth Pro- Finch 4. 
perty upon a Replevin ſued. | ri or 
Protection cum Clauſula Polumns, is an Immunity - given by F N. B. 28, 
the King to a Perſon in his Service, to be free againſt Suits of Law . 
for one Year; and ſo from Year to Year, Thus the King may grant a. & b. 
a Protection to his Debtor, that he be not ſucd till the King is paid 131,4. & b. 
his Debt. [See the 25 Ed. 3. chap. 19.] There arc many Sorts of 8 
Protections; but they are rarely uſed, being often ouſted by Act of 
Parliament in perſonal Actions. { But ſce the 126 13 . 3. chap. 3. 
Of Privilege of Parliament, &c.} SITE EE 
n Proviſo, is where the Plaintiff forbears to bring his Cauſe to Terms of 
Trial, and the Defendant takes a FVenire facias directed to the Jury — Po 
with this Clauſe (viz. Proviſo Quod, Ge.) Provided That if the © 
Plaintiff taketh out any Writ to that Purpoſe, 'The:Sheriff ſhould 
Summon but one Jury upon them both. This is call'd going to 
Trial by Proviſo. ny Cs re 


'% 


n Ouare Impedit, lies when One is diſturbed by another in His F. N. B. 32, 
Right of Advowſon, to preſent a Clerk to a Church when it is void. 33; . 
It differeth from a Darrein Prefentment, becauſe that ies where 4K b. | 
One and his Anceſtors formerly preſented ; [See Aſſiſe of Darrein 2 ft. 356, 
Preſentment, ſupra] whereas a api Tmpedit lies alſo: for a Pur: * 
chaſer. [See Weſt. 2. chap. 5. and for the Expoſition of this Act, 

2 Iuſt. 356, c. Alſo 7 Aun. chap. 18. And ſee of an  {doowſon, 
Book 2. chap. 2. And of an Action of Quare Impedit, ſupra.Þ' * 

0 Quare Incumbravit, lieth after a Recovery in a 888 F. N. B. 48. 
or Aſſiſe of Darrein Preſentment, againſt a Biſhop, who within Six 2 er 
Months after the Death of the Incumbent admitteth a Clerk to the Iacumbiacst. 
Benefice, notwithſtanding the Writ of Ne admittas ſerved: on Him. 

This Writ may be brought after the Six Months. If the Biſhop doth 
Incumber the Church before a Ne admittas, then the Party ſhall 
have a Care Tmpedit ; for the Ordinary can have no Notice till the | 
Ne admittas. A Quare Incumbravzit lieth always hanging the Plea. © 

P Onuare nom admiſit, is where one hath Recovered in a Plea of F. N. B. 47. 
Advowſon, and the Biſhop will not admit his Clerk upon Pretence 
of Lapſe, Oc. | 5 | 

q Ono Minus, lies for the King's Farmer or Debtor in the Court TT of 
of Exchequer, becauſe by the Detaining of His Debt He is the 1% gu An 
able to pay the King. This Writ goes into ales, as weil as the 
Subpena out of the Office of Pleas. f 
. © Ow Marrauto, lieth againſt any Perſon or Corporation, that *, Inſt. 279, 
Uſurps any Franchiſe or Liberty againſt the King. [See the 18 F. N. B. 229 
Ed. 1. 9 Ann. chap. 20.] _ 74 W ee % „%, 230. F 

C Norte, That in a Oo [/arranto only Final Judgment is given a- F 
gainſt the King, or for the King. But there is a Salvo Fare for the 4g, 427. ” 
| D d dd 2 King 
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King to fave any other Title than that adjudged in a Ono ar- 
nanto. [See 2 Inſt. 495, 496, 497, Cc. for the Expoſition of Staru- 
tum De Ono IWVarranto, or 18 Ed. 1.] 


R. 


F. N. B. ji, t Recaption, is to Recover Damages for Him, whoſe Goods be- 
* ing diſtrain'd for Rent, Services, (5c. (but not for Damage: feaſant 
upon a New Treſpaſs) are diſtrained again for the ſame Thing, 
hanging the Plea in the County-Court, or before the Juſtices. ¶ See 
47 Ed. 3. chap. 7. 9 H. 6. chap. 4. | 
F. N. B. o. u Recordare Facias Loquelam (call'd a Refalo by contracting it 
: Inſt 339. jnto the initial Words) is to command the Sheriff to make a Re- 
cord of the Proceedings in the County-Court, &c. by Writ or 
without Writ, and to ſend it up to the King's Bench or Common 
Pleas. It is in the Nature of a Certiorari. The Plaintiff may re- 
move the Plaint in the County without Cauſe, but the Defendant 
cannot remove it without Cauſe ſhewn in the Writ, as upon a 
Plea of Frtehold, Gc. But if the Plaint is in another Court, nei- 
ther the Plaintiff or Defendant can remove it without Cauſe. [See 
Accedas ad. Curiam, Certiorari, and Pone, ſupra. | | | 
Recordo et Proceſſu mittendis, for a Record and the whole Pro- 
cecdings in a Cauſe out of an Inferior Court into an Higher Court 
at IVeſtminſter, &c. 
Re-extent, is a Second Extent upon Lands or Tenements, upon 
.'- Complaint that the former Extent was partially made, Gc. [See 
2... Extem;iſmpra:) | fo OL et 20 
F. N. B. 6. © * Replevinn. [See Action by Replevin, ſupra.] 
i Inſt. 145. b. Thete is alſo a Writ call'd Fecuůnda Deliberatione, which is a 
| Second Writ of Replevin, granted where Cattle or Goods are di- 
ſtrained and afterwards Replevied ; yet by Reaſon of ſome Default 
in the Party that took aut the. Replevin, the Cattle are adjudged 
to Him that diſtrained them ; ſo that this Writ lieth for the Re- 
pilevying the ſame again, upon Giving Security to re-deliver them, 
tif the Diſtreſs is Juſtified. 5 85 Ny J 
F. N. B. Y Reſcous, lieth where one doth diſtrain for Rent, Services, Da- 
Finch 3% mage-feaſant, and as He is driving the. Cattle towards the Pound, 
another reſcues them, or taketh them from him, before they are 
impounded. See of Keplevin and Reſcons, Book 2. chap. 2. 
*ENB. 169. Neſtitutione Temporaliun, is directed to the Sheriff, to reſtore 
8 the Temporalties, or the Barony, to a Biſhop Elected and Confirm'd. 
F. N. B. 14 Returno Habendo, is where Cattle are Diſtrain d and Reple- 
vied, and the Perſon that took the Diſtreſs juſtifies the Taking, and 
proves it to be Lawful, upon which the Cattle are to be Return'd 
to Him. This alſo lies, when the Plaint is Removed by Recor- 
dare into the King's Bench or Common Pleas, and He whoſe 
Cattle are diſtrained makes Default, and doth not proſecute his 
Suit. [See Meſim. 2. chap. 2.] FR OTC 
>:;Inft.15$.b. d Right (or a Mrit of Rizht) is a Writ of the Higheſt Nature 
in Real Actions, to Recover not only the Poſſeſſion, as in other 
Writs, but the Property. It hath the moſt aſſured and Final. Judg- 
ment. The Writs of Right are Right Patent, Right Cloſe, Right 
of Jdcomſon, Right of Yower, &c, es, es 
3 Right 


_ K 
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Ch. 4. 
Right © Patent, lies only for him that hath a Fee-ſimple in the © E. N. B. 1 

Lands or Tenements ſued for (not in a Rent-Charge, Common, N 

cc.) againſt Tenant of the Frechold at leaſt, LENS 
Right 4 Cloſe, where one holds Lands and Tenements by Char- F. N. h. 

ter in antient Demeſne, in Fee- ſimple, Fee-tail or for Term of Life, 4 Lit. 269. 

or in Dower, and is diſſeiſed. It is directed to the Bailiff of tlie 

King's Manors, or to the Lord of antient Demeſne, if the Manor 


is in the Hands of a Subject, commanding Him to do Right in his 
Court. [See 11 H. 4. chap. 34.] 


Right of © 4dvowſon, lies only for Him that hath an Eſtate, or F. N. B. 39. 


Right of Eſtate, in the Advowſon to Him and his Heirs in Fee- 
fimple; and is diſturbed to preſent upon an Avoidance ; having not 
brought any Action Lor no Right of Action] of Care Impedit or 
Darrein Preſentment within Six Months. { Sce 4 Ed. 3. chap. 18. 
and of an Advowſ/orn, Book 2. 2 * 
Right of Dower, lies where a Woman hath received only Part of g K. N. B., 
her Dower, and demands the Reſidue againſt the ſame Tenant in N b. 
the ſame Town, ſhewing the Right to recover ſuch Reſidue. It 33. a. 38. b. 
ſhall be directed to the Heir of the Husband, or to his Guardian. 3% * 
Dower Unde nihil Habet, is where the Wife hath recciv'd no Part 
of it; as where a Man having Lands or 'Tenements hath made no 
Affarance of any Part thereof to His Wife, ſo that ſhe is driven to 
ſuc for her Thirds againſt the Heir or His Guardian, [See the 20 V. 
3. chap. 1. 1 Inſt. 3 2. b. 33. a. 38.b. 39. 4. Gc. Of an Eſtate in 
Dower, Book 2. chap. 1. ] . 
There are other Writs of Right in their Nature, as De Rationa- 
bili parte, and Ne injuſte vexes, but now of little or no Uſe, 


8. 


Scandalum Magnatum, is a Writ to Recover Damages for ſcan- 
dalizing of a Pcer. [Sce of the Nobility, & c. Book 1. chap. 4] 


8 Scire Facias, is to call one to ſhew Cauſe, why Execution of 51Iaſt. 290. b. 


a Judgment ſhould not be made out, or if He can ſay any Thing Fick SIS 
in Bar of Execution, It is not to be granted till a Year and a Day 
after the Judgment. LO. See Of Scire Facias Tit. Execution, in- 
fra. ] It is in the Nature of an Action becauſe the Defendant may 

lead to it. [See Weſt. 2. chap. 45.] Within a Year Execution may 

e by Capias ad Satisfaciendum, Fieri Facias, and Elegit. h It » 5 oft. 235, 
lies not againſt the King. F 236. 
 Sigmficavit, is the ſame with the , Fxcommunicato Capiendo; 
tho' the Ordinary's Certificate into Chancery is ſometimes ſo call'd. 
Significavit is an Emphatical Word in the Writ. {See Excommu- 
nicato Capiends.] * 89 
I SHoliation (a Way of Suing, but not niention'd as a Writ in the F. N. B. 36, 
Regiſter) lieth for one Incumbent againſt another Incumbent in the 3”: 
Spiritual Court, where the Right of the Patronage does not come 
in Debate; as where a Parfon is made a Biſhop, and has a Diſ- 
penſation to hold his Benefice, and the Patron Preſents another 
Incumbent. Here the Biſhop ſhall have a Spoliation againſt the 


New Incumbent, Oc 


Sub- 
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Subpena, is the leading Proceſs in a Court of Equity, to call 
Perſons to appear in that Court. [See Of the Curt of Chancery, 
. Chap. 1. ſupra.) | 85 
There is alſo a Subpæna made Uſe of in the Court of Exche- 
quer in * Office of Pleas, LSee of the Court of Exchequer, chap. 

1. ſupra. | | 
F. N. B 236. e may go in ſeveral Caſes. But in General it is a 
Finch 453- Writ to ſtay further Proceedings in a Suit, (5c. WG: 
'E.N.B.$o,D. 1 Supplicavit, iſſues out of Chancery directed to the Sheriff, Ge. 
$1, 82. for taking Surety of the Peace, when one is in Danger of being 
hurt in his Body or Goods. 1 


Sur Difſeiſin in le Poſt, is uſed for paſſing Common Recoveries, 
Ft 1 | h 


De Telonio Eſſendi Ouietum. [See Efſendi Quietum, Gc.] 
Teftatum, lieth where a Defendant in a Perſonal Action cannot 
be arreſted upon a Capias in the County wherein the Action was 
laid; and therefore upon Teſtifying or Returning Nox eft Inventns 
by the Sheriff, 'This Writ ſhall be ſent into another County, where 
ſuch Perſon is thought to be. [See Latitat, ſupra. ] Le 
„FN BAA. m Tolt, is for the Plaintiff to remove a Cauſe depending in a 
Finch 444 Court-Baron into the County-Court. | EEE 
*F.N.B.86, ® Treſpaſs, lies for every Manner of Treſpaſs done, either direct- 
190. ly to the S eriff to end the Matter in the County- Court, or Return- 
able in the King's zench or Common Pleas. The Words Vi er 
Armis ſhall be in the Returnable Writs, but not in the F ormer, 
But in Writs of Treſpaſs upon the Caſè thoſe Words muſt not be 
inſerted, tho' Returnable in the King's Bench or Common Pleas. 


v. 
Penditioni Exponat, is à Judicial Writ directed to the Sheriff, 
Requiring Him to Sell the Goods, which He had formerly levied, 
to Gatisfy the Judgment. 5 5 - 
Fenire Facias, lies to the Sheriff, to cauſe a Jury to appear, when 
a Cauſe is brought to, Iſſue, [See the 35 H. 8. chap. 5. 46 5 Jun. 
chap. 16. It is alſo. the Common Proceſs upon any Preſentmeni 
not being Felony, where no Procels is ſpecially appointed by Statute, 
Ventre Inſpiciendo, is a Writ to ſearch a Woman, that ſays ſhe 
is with Child, and thereby with-holdeth Lands from the next Heir, 
The Trial thereof is by a Jury of Women. . 
F N. B 54 i Laica Remoceuda, is directed to the Sheriff, to Remove 
all Lay Force, where Two Perſons contend for a Church, and one 
of Them enters into it with a Number of Laymen, and Holdeth 
out the Other Vi et Armis. But the Sheriff ought not to remove 
r 3 Iſt. 161. the P Incumbent out of the Church, whether He is there by Right 
or Wrong. [ But Sec 5 Rich. 2. chap. 2. | | 


| | W. w 


«F.N.B.z5. 4 Vſte. {'Sce of Jafte, Book 2. chap. 4. and Of {tions of Jute, 
ſupra.} 
5 A 


* 1 - 


Ch: 4 
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A Writ of Eſtrepement is a Prohibition of Waſte in Real Actions. F. N. B. 65. 
Mithernam, is directed to the Sheriff, for the Taking of as many F. N. B. 68, 
Beaſts or Goods of the Party, when Cattle Diſtrained are Drove by“ 
Him out of the County, or into an unknown Place, Gc. fo that 
the Sheriff cannot make Deliverance of Them upon a Replevin, 


c. [See Meſt. 1. chap. 2. and Of an Action By Replevin, ſupra.) 


The Firſt Ground of a Suit in the Common Pleas is an Original. 
By Præcipe or Pone to ſummon. [Sec of a Pracipe Of Writs in 
principio, and Pone in the Catalogue of Writs, /zpra,] and is a 
Warrant to every Capias to Arreſt, 

An Arreſt is the Apprehending or Reſtraining One's Perſon by 
Proccſs, in Execution of the Command of ſome Court, or Officer 
of Juſtice. There may be four, Oc. Defendants in an Original in 
Debt or Treſpaſs. But you can have but one Plaintiff in a Writ, | 
unleſs it be in a Joint Action. The Capias is to be directed to | 
the Sheriff, to Take the Body of the Defendant, who by his Under- | 
Sheriff Grants a Warrant thereon to His Bailiffs, to 4rreſt Him. | 
[Sce the 1 H. 5. chap. 5. Concerning the Addition of the Defen- f 
dant's Myſtery, (5c. in Original Writs of Actions Perſonal, (5c. and | 
of Outlawry, poſt. Alſo 2 Iuſt. 665, Gc.] 

See the 5 Eliz. chap. 23. Where in an Excommunicato Capiends, 
if The Excommunicate Perſon hath not a ſufficient Addition, He 
ſhall not incur the Penalties of the Statute, 27 Eliæ. chap. 7. Con- 
cerning the Addition of Jurors, (5c. 


- 


— ee ————ů 


By the 8 Eliz. chap, 2. If One Arreſts any one at the Suit of a 
Third Perſon, where there is no ſuch Perſon, or without bis Con- 
ſent ; The Offender fhall ſuffer Six Months Tmpriſoument, and for- 
feit Treble Damages to the Party Grieved ; and morenover forfeit 
Ten Pounds, &. to the Plaintiff, if known. [Sce the 43 Flis. 


chap. 6. 6 (eorg. 1. chap. 21. g. 53. Of making out of Preceſs by 
Sheriffs, Cc. not Having the Original.) 


—— — 


— 


— 
— 
£ — - * 


t An Action will not lie, for Arreſting One without Cauſe, un- 1 Saund. 
lf It is for an Exorbitant Sum, on purpoſe that the Defendant ”_ 
ſhould he in Prifon for Want of Bail. , - ci 120 

It is not ſufficient for the Bailiff who hath the Sheriff's Warrant 
upon the Writ, to ſay, I Arreſt Yon at the Suit of A. but He mult 
lay Hold of Him, or 'Couch Him; Otherwiſe It is no Arreſt, u If a « 1 ventr. 
Bailift lays hold of One by the Hand, (whom he had a Warrant to 356. 
Arreſt) as He held it out of a Window, This is ſuch a Taking of 
him, that the Bailiff may Juſtify the Breaking open of the Houſe to 
carry Him away. * An Arreſt in the Night is Lawful. [Sce Of g Rep. 66. 
Bailiffs, Book 1. chap. 7. | TO 


* 


3 1 d q — —— 
— — * * - 


— 
— 


— 
— Aᷣñ— 
— — 7 


Sec the 22 Car. 2. chap. 20. Of carrying Priſoners to Victualling- 
Houſes, Fecs for Waiting, Sc. [2 Geo. 2. chap. 22. For the Re- 
lief of Debtors, Oc. and 3 Geo. 2. chap. 27. | 

Note, That Y Peers of the Realm are not to be Arreſted, unleſs » Finch 355. 2 
upon Contempts for Reſcuing, ec. againſt Theſe-the Proceſs is by 2.5 
Diftreſs Infinite (i. e.) Continual Diſtreſs. Clerg yen doing Divine 9 ©? 6s. 
Service | Sce the 50 Ed. 3. chap. 5. 1 Rich. 2.chap. 16. ſhall not be 
Arreſted. Corporations and Companies too mult be made to Appear 


by -” 


— oo ane rayon . 


— ] es. —— — 
6 
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Finch 353. by Diſtreſs Infinite of Iſſues upon their Lands; 2 which are charge- 
* 4 Inſt. 24, able with Theſe Iflues into whoſe Hands ſoever they come. 2 Mecm- 
25+ bers of Parliament are Privileged from Arreſts, c. [But ſee the 
Statutes, infra, | and Members of the Convocation. [See the 8 H. 6. 
> ventr. 1, chap. 1.) Alſo d Clerks, Attornies at Large, Gc. belonging to the 
on. Courts of Juſtice, are not to be Arreſted : But muſt be ſued by Bill 
ä Privilege, otherwiſe they may plead their Privilege, and come 
« 3 Inſt. 141. off without Bail, © Perſons Attending upon any Courts of Record, 
137.59 upon Buſineſs there, are to be Freed and Protected from Arreſt: 
by Mean Proceſs, but not upon Execution; though the Sheriff 
may then be Committed for a Contempt, 
One that is Subpæna d for a Witneſs, may have a Writ of Pri- 
vilege, to protect Him from Arreſts, in going and Returning. 
4 3Inft. 149, 4 No Arreſts ought to be within the King's Palace at JVe/tmin- 
1 Lev. 159. ter, &c. where his Royal Perſon Reſides ; nor of any the King's 
Servants in Ordinary in any other Place, without Notice firſt given 
to the Lord Chamberlain, that he Remove 'Them, or make them 
pay their Debts. No Arreſts ought to be in Jeſtminſter-Hall, and 
other Courts of Record. | Cugre, if the Party has no Buſineſs there.] 
No Arreſts are to be in Wales, the Counties Palatine, &c. by Writs 
iſſuing from Veſtmiuſter-Hall. 


By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the * Lord's 
Day are Void, and the Perſons ſerving the ſame ſhall ſuffer Da- 
mages, as if they had done the ſame without Marrant; Except in 
Caſes of Treaſon, Felony and Breach of the Peace. [But ſee 5 Jun. 
chap. 9. whereby it is Lawful to take up Perſons, that have eſcap'd 
out of the Kings Bench or Fleet Priſons, on the Lord's Day.] 
By the 12 W. z. chap. 3. Actions may be proſecuted in the Courts 
of Record at Weſtminſter, Chancery, Exchequer, Duchy, Admiral- 
ty, and In Caſes Matrimonial and Teftamentory, in the Arches, 
Prerogative Courts of Canterbury and York, Delegates and Courts 
of Appeal, againſt any Perſon Entitled to Privilege of Parliament, 
immediately after Diſlolution or Prorogation, ill the Parliament 
is again Aſſembled; and immediately after Adjournment of Both 
Houſes for fourteen Days, , Re-afum'd. 

Provided that the Houſe of Commons, or any Entitled to Privilege 

Parliament, ſhall not be ſubject to Arreſt During Privilege. 

But Perſons Having cauſe of Action againſt Lords of Parlia- 
ment, during ſuch Time as aforeſaid, may have ſuch Proceſs out 
of the King's Bench, Common Pleas, or Exchequer, as They might 
out of Time of Privilege, and may have Proceſs againſt any of 
the Houſe of Commons, or other Perſon entitled to Privilege of 
Parliament, During ſuch Time as aforeſaid, out of the ſame Courts 
by Summons, Diſtreſs Infinite, or By Original Mrit, Simmons, and 
Miſtreſs Infinite, till They Appear, or File Common Bail. [See 1 
Fac. 1. chap. 13. poſt, Of Execution. 

The King's Original and immediate Debtor is not to have Privi- 
lege of Parliament, either in Law or Equity. Nezwertheleſs ſuch 
Debtor, being a Lord of Parliament, ſhall not be Arreſted upon ſuch 


4 | Ter Pro- 


— 


i 


— 


* Dies Demiuicus non eſt dies imridicus, 2 Inſt. 264. 


— —ẽ: 


Proceedings, or being a Member of the Ilouſe of Commons, ſhall 
not be arrefled upon ſuch Proceſs, during the Continuance of the 
Privilege of Parliament. 


[Sce in this Statute concerning the Method of Proceedings in 
Courts of Equity, againſt any intitled to Privilege of Parliament. 


By the 8 & 9 W. 3. chap. 26. All pretended Privileged Places 
are taken away. [See 9 Geo. 1. chap. 28. 11 Geo. 1. chop. 22. 

By 2 Ann. chap. 18. Any Attions may be proſecuted in the Court 
at Weſtminſter agaizft any Officer of the Revenue, or other Officer of 
publick Truſt, for any Miſdemeanor, &c. relating to ſuch Office or 
Truſt, tho ſuch Officer, &e. be a Member of Parliament. 

Provided, That the Perſon of ſuch Officer, beings a Peer or Lord 
of Parliament, ſhall not be 7 nor if a Member of the Houſe 
of Commons, during the Time of Privilege ; but Summons, Diſtreſs 
Infinite, &c. ſhall be iſſued out till the Parks appears. 

By the 7 Ann. chap. 12. 4% Proceſs whereby the Perſon of any 
Ambaſlador or Publick Miniſter, or of His Domeſtick Servant, may 
be Detaiu d, or His Goods Diſtrain d, ſhall be adjudged void. Aud 
the Perſons ſuing forth ſuch Proceſs, Their Attorneys and Solicitors, 
and the Officers executing the ſame, being Convitted thereof by Con- 
Feſſion, or the Oath of one Witneſs, before the Lord Chancellor, or 
either of the Chief Juſtices, ſhall ſuffer ſuch Penalties and Corporal 
Puniſhment as They, or any Two of Them, ſhall think fit. But the 
Servant of an Ambaſſador, &c. ſhall not have this Privilege, unleſs 
his Name is Regiſtered in the Secretaries Office, and Tranſmitted to 
the Sheriffs of London aud Middleſex, who muſt hang it up in ſome 
publick Place in their Office, [See the 4 Inft. chap. 26.] | 


Sce 1 Ann. chap. 6. Concerning Priſoners going out of the Rules 
to Inſtract Counſel, 6c. 7 Georg. 1. chap. 6. Concerning Soldiers. 
5 Georg. 2. chap. 30. Concerning Bankrupts in Going to, Staying 
with, or coming from, the Commiſſioners, (7c. who ought not to 
be arreſted. 

In the King's Bench The firſt Proceſs is a Bill of Middleſex on- 
ly. But if the Defendant lives in any other County, there lies a La- 
ritat directed to the Sheriff of that County. But in the King 
Bench one may proceed by, Original. | 

In the Exchequer the Proceſs is by Subpana or Quo Minus; which 
go into · Male, the Counties Palatine, &c. 

In Courts where Writs lie not, the Suit is begun by Paint, (i. e.) 

By entring the Action and the. Cauſe of Complaint; as in the County- 
Courts, Courts-Baron, (5c. It always concerns Common Pleas. 

The King only cau begin by © Enquiry. Engquiry for the King is Finch 251, 
when Matter is found by a Jury call'd an Euqueſi of Office ; whe- 558 
ther it is by Officers Themſelves, (as Sheriffs, Cc.) Pirtute Officii, 589, * 
or Virtute Brevis, or by Commiſſion to Them Directed. Sec the Rep. 34,55, 
2 Ed. 6. chap. 8. Of Offices, and the Expolition of that Act, 1 Iyſt. Ec. 


77. b. 2 Inſt. 688, Cc. ] 


III. f At the Common- Law none could be Outlacud but for Fe- Ofoutlawry. 


lony and in Actions Ji et Armis: But ſince by divers Statutes Out- n 346, 


Pc. 


| | N J 
Eece | lawry 1 Lott. 128. b. 


* 


978 


An Inſtitute of the Book IV. 


s Lit. 197. 

I Inft. 122. b. 
128. a. & b. 
288. b. 

5 Rep. 53. 


lawry lies in many Civil Actions, as in Caſe, Detinue, Account, 
Debt, Covenant, Annuity, Ge. 

If the Defendant is not taken on the Return of the Capins by 
the Sheriff, Aias and Pluries Capias (for if One Precept is not 
ſervd, another of the like Nature ſhall go forth till it be ſerv'd, 
if poſſible) One may have an Exigent and Proclamation in Order 
to an Orztlawry; [Sec Of the Exigent in the Catalogue of IVrits, 
ſupra, and 31 Eliz. chap. 3.] and then the Exigent being Return'd 
by the Sheriff of the County, certifying the Non-appearance, the 
Perſon is outlaw'd, and a General Capias Utlagatum may go to 
Arreſt the Body of the Defendant, or a Special Capias Utlagatnm 
againſt his Body, Lands and Goods. | 

8 By Ontlawry a Man is diſabled to ſuc, or to Have the Benefit 
of the Law; for the Word Ontlaw'd implies, that he is put Out 
of the Law. But He may bring Error or Attaint, [See the 23 77.8. 
chap. 3.) Yet Outlawry does not diſable, nor does Error lie upon 
it, till it appears of Record, either by Return of the Exigenut, or 
Removal of the Outlawry by Certiorari. And of this Diſability 
all Men may take Advantage, by Pleading the Outlawry againſt 
him; which Plea ſhall ſtop 15 Proceedings, till He hath reverſed 
the Outlawry. Outlawry in a Conunty-Palatine, &c. ſhall not dif- 
able the Plaintiff to ſue in any Court at Veſtmiuſter. ; 

An Executor or Adminiſtrator ſhall not be diſabled by Outlawry : 
For He ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and Commonalty ſhall maintain their Action, 
though the Mayor is Outlaw'd. [See Of Excommunication, chap. 1. 
ante.] A Woman cannot properly be ſaid to be Outlaw'd, but Vaio d, 
as one left out and not regarded; becauſe Women are not ſworn 
in Leets and Turns, to bear Allegiance to the King. Therefore 
an Znfant under twelve Years of Age cannot be Outlaw'd. A 
Peer of the Realm cannot be Outlaw'd in Civil Cauſes, by Rea- 
fon of His Dignity. For it cannot be intended, that a Peer is 
without Lands. . 

Judgment of Outlawry is given by the Coroners in the County, 


in all Places except Loudon ; where the Lord Mayor by Cuſtom is 


„IInſt. 128. b. 


259. b. 
2 Inſt. 670. 


Coroner, and Judgment of Outlawry is given by the Recorder. 

If One appcars Before He is Return'd Outlaw'd, He may ſuper- 
ſede the Exigent, and appear without Bail, be the Debt never ſo 
great. So he may if he is return'd Outlaw'd upon a Ozare Clau- 
ſum fregit, as the uſual Courſe is. 

An Outlawry may be ® Reverſed, whether the Party is taken or 
not. 1. By Motion to inform the Court of ſome Fault in the Pro- 
cecdings. 2. By Plea, which is out of Uſe. 3. By the King's Pardon. 
4. By Writ of Error. The firſt way by Motion is the moſt uſual ; 
for almoſt any Objection will ſerve. [See the Statute of Additious, 
1 H. F. ch. 5. and 2 Iuſt. 665, Gc. 31 Eliz. ch. 3.] He who thus re- 
verſes an Outlawry, mult have an Attorney of Record preſent, to 
undertake an Appearance to a New Original, He muſt alſo put in 
Special Bail, if the Debt or Damage amount to 10 J. or above. 


5 An 
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* Minor, qui infra etatem duodecim aunorum fuerit, utlagori non poteſt. 1 Inſt. 
128. a. | 5 | 
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tiff hath acknowledged Satisfaction on Record, or the Defendant. 


hath brought the Money into Court. [See 

poſt.] | * | V. | ; . 5111 0 0 28 | | | 
| 35 5 By * 4 6 ö 908K 9947 4 4 

By the 4 & 5 W. & M. chap. 18. In the King's Bench, One may 

appear by Attorney, and Reverſe am Out latory without Bail; ex- 


y 


An Outlawry-after Judgment cannot Record, or till the Plains 


Of Execution, in fine, 


cept in Treaſon and Felony ; or, where Special Bail ſhall be order d 


by the Court, &c. And if any Perſon is taken upon a Capias Ut- 


agatum, The Sheriff (where Special Bail is not Required) may 3 


take an Attorney's Engagement to appear for Him, and may there- 
i pon Diſcharge the Defendant. And where Special Bail is re- 
quired, He ſhall take the Defendant's Bond, with one or more Sure- 
ties, &c. to appear by Attorney, and then may Diſcharge Him. 


[See Of the County-Court 5 chap. I, ante. Of Proceſs, and of 
Forfeiture, chap. 5. poſt.) | ; | 


IV. If the Defendant is arreſted, The Sheriff by His Officers takes 


a Bond (according to the Nature of the Action) either for His Ap- 
pearance or for Special Bail. If the Action requires only an 4p- 
pearance, Then an Attorncy for the Defendant may back the She- 
riffs Warrant, by Indorſing, that He will, appear for the Defendant 
at the Return of the Writ, and File Common Bail. [See ira, 
and the 23 H. 6. chap. 10. 13 Car. 2. chap. 2. infra.] e 


* 


But if the Defendant does not appear (i. e.) does not find Com- 
mon or Special Bail, the Plaintiff's Attorney muſt call. on the She- 
riff for the Return of the Writ, or for an Anſwer endorſed there- 
on, whether the Defendant is arreſted or No. If He does not Re- 
tuin it upon a Rule given, He may be amerced, or He may be 
 tummon'd before a Judge, to ſhew Cauſe, &c. Where a Cepi Cor- 
pas is Return'd, and yet no Appearance or Bail, There may be a 
Rule to bring in the Defendant's Body, &c. But gencrally the She- 


Of Appear- 
ance and 
Bail. 


riff having taken Good Bail, will on a Rule Return a Cepi, and ; 


aſſign the Bail-Bond to the Plaintiff, and often on Requeſt without 


a Rule; and then you may arreſt the Defendant and the Bail on 


the Bond in your own Name. [See the 4 & 5 Arn. chap. 16.] This 
is call'd Bail to the Arreſt, _ 7 5 

An Officer of the Court is always in Court, and muſt anſwer 
an Action, elſe He will be Condemned. Thus it is of a Priſoner 
in the ſame Court. EA ne REN | xs 

There are but Four Ways by which a Defendant can appear 
(viz.) in proper Perſon, By Attorney, By Guardian, By Prochein 
Amy or Next Friend. The firſt Two are the uſual Ways of Ap- 
pearance; the other Two are Privileges, given to Infants, or Thoſe 
that are under Age. [See what Time, after the Return of the Pro- 
ceſs, the Defendant hath, to cauſe his Appearance or Common Bail 
to be enter'd and filed, 5 & 6 V. & M. chap. 21.] | 

The Manner of Appearing is by Bail, - = 9 
i Bail, ( Ballium, from Bail, a Guardian, Keeper or Gaoler) is a 
Freeing or Setting at Liberty, One arreſted or impriſon'd upon an 
Action, under Surety taken for his Appearance at a certain Day and 
Place. The Priſoner is ſuppoſed to be delivered into the Cuſtody of 


Eee C 2 Thoſe 


4Inſt. 178, 
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* 4 Inſt. 179. 
5 Rep. 70,71. 


Thoſe that bind them! elves for his Af arance; who are to anſwer 
the party, They 8 be produce Thi ; BLOrWongo Rr dn 7 
Bal is either Common or Special. 'Contmort; becttaſe any Sureties 
arc taken of Courſe, as John Doe and Richard Roe, and is nothing 
but a mere Form upon Appearance. Special, becauſe in Cauſes of 
Greater Weight, the Sureties muſt be Men of Hetial Subſtance and 
Eſtate, anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country. 
Ses the 4 & 5 M. & M. ch. 4. pot] When accepted, it is to be filed. 
It doth engage, to ſatisfy * thè Condemnation and Coſts, or Render 
the Defendant to Priſon. The Bail upon a Writ of Error cannot 
render the Party in their Diſcharge, becauſe They are bound to pay 
the mary if Judgment is affirm'd. {See the 3 Fac. 1. ch. 8.] In the 
King's Bench when the Proceedings are by Bill, the Bail are not 
bound in a certain Sum to the Plaintiff; but only undertake that the 
Defendant ſhall pay the Condemnation-Money, or Render His Body 
to Priſon. The Recognizance, being General, ſhall be reduced to a 


 Certainty by the Judgment. But in the Common Pleas the Bail are 
bound to the Plaintiff in a certain Sum. This is Bail to the Aclion, 
If the Defendant is indebted to the Plaintift to the Value of Ten 


12 Lev. 204. 
1 Danv. Abr. 
681. 

mi Roll. Abr. 
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Pounds, or upwards, e may be forc'd to put in Special Bail. But 
in Actions on the Caſe for Words, Account, Common Batteries, 
'Trefpafs and'Eje&tment; Covenant, unleſs to pay Money, for Breach 
of a Condition, upon Penal Statutes, a By-Law, and upon Bonds 
with Collateral Conditions Special Bail is not uſually Required. 
Neither wilt Special Bail be Required againſt Heirs, Executor or 
Adminifixators, in any Action brought againſt Them for the Debt 
of the Teſtator or Inteſtate ; unleſs where they have waſted the Goods 
of the Deceaſed, and the Action is grounded on a Depaſtavit. Nei- 
ther will They be forced to give Bail upon a Writ of Error. But in 
the Courts of London, and in other I Inferior Courts, Heirs, Executors + 
and Adminiſtrators muſt give Special Bail. ® Where the Husband is 
arreſted for the Act of his Wife, he is bound to appear for himſelf _ 
and his Wife, and to put in Special Bail, if the Action requires it. If 
the TVife is only aricfed upon a Writ againſt the Husband and Wife, 
ſhe ſhall be diſcharged by Szperſedeas, upon entring Common Bail. 
Note, That tho' the Capras requires Special Bail, by Claim of 
Debt or Damage to the Value of 100. or upwards, yet if the Defen- 
dant does make Afidavit (or Oath in Writing) That He does not 
Owe the Plaintiff 101. The Court upon Motion, or a Judge in His 
Chamber, will Order a Common Appearance to be accepted; un- 
leſs the laintiff can ſhew Cauſe to the Contrary, by Swearing that 
10 J. is due, or (if his Debt is under 101.) That He is afraid of loſing 
it. 855 See the 11 & 12 V. z. ch. 9. For Special Bail in JYales and 
the Counties Palatine, where the Cauſe of Action is 201. or up- 
Wards.] Special Bail is required in the King's Bench, in all Cauſes 
of Removal by A Ops Writ of Privilege, Certiorari, Oc. 
[See the 1 Dans. Abr. Tit.” Bail.] Privileged Perſons of the Court 


mall not Eu ary be forced to Special Bail. But if They bring 


Actions a 


s againſt another Perſon (who is not privileged) they ought 

to have Special Bail to their Actions, tho' under 107. 
The Cognizors of Bail muſt Juſtify Themſelves in open Court, 
either by Oath made in Court of their Abilities, or by Affidavit be- 
3 5 Ne tore 


— 


ch 
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fore ſuch Commiſſioners, as took the ſaid Bail; or before One of the 
Judges of the Court. R LO e 

© Pledges for the Plaintiff are now ſet down only as Matter 'of * 4 laſt. 180. 
Form. [See 40 5 Ann. chap. 16. harry oro be 

By the 23 H. 6. chap. 10. Sheriffs, &c. Hall let out of Priſon all 
Perſons arreſted by them in any Perſoual Action, or on Indifiment 
of Treſpaſs, upon Reaſonable Surety of ſaffcient Perſons,. &. to 
keep their Days in ſuch Place, as their Writ, Bill or Warrant, ſhall 
require; except Perſons in Ward by Condemnation, [See the 2 H. 5. 
ch. 2. ] Execution, Capias Utlagatum, or Excommunicatum, Surety 
of the Peace, or Committed by Command of any Fuſtices, or Paga- 
bonds refuſing to ſerve according to the Statute of Labourers, 

The Sheriff, &c. ſhall take no Bond of any ſuch Perſon arreſted, 
but for Appearance at the Day and Place, and to Themſelves au- 
ly. Bonds otherwiſe taken by Colour of their Office, to be Void ; and 
the Sheriff, &c. to forfeit Treble Damages to the Party Grieved, 
and 401. to be Divided betwixt the King and Proſecutor. 

rats Gc. could not let ſuch Perſons arreſted to Bail before 
this Act. FOR 26/00 ee, | Od RR LA, 

The Act extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, Oc. or the Plaintiff for the Execu- 
tion upon a Fieri Factias. anne 

An Obligation with a Condition to ſave the Sheriff harmleſs 
(who let One to Bail, who was not Bailable) is void by the Com- 
mon Law. [See This Act expounded, 10 Rep. 99, &c.] © © 


By the 13 Car. 2. chap. 2. None arreſted by Proceſs out of tbhbe 
King's Bench or Common Pleas, in which Proceſs the true Cauſe of : 
Action is not expreſſed, aud for which the Defendant is. Bailable 
by the 23 H. 6. chap. 10. ſhall be forced to enter iuto Bond with 
Sureties for Appearance in any Sum exceeding 401. which Bond af- 
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ter Appearance by Attorney ſhall be Diſcharged. _,. ,. © 
This Act ſhall nat Extend to Writs of Cap, Utlaga um, Attach- 

ments upon Reſcous, Privilege or Contempt. © 

This Act was the Occaſion of inſerting the Words Ac etiam Bills 

in Writs iſſuing out of the King's Bench to hold to ſpecial Bail. f Judic. Au- 
[By. 12 Geo. 1. chap, 29. 5 Geo. 2. chap.. 27, Where: the Defen- 2 Mad 

dant is not to be hel to Bail ; he ſhall not be arroſted, but ſerved Rolls 197. 

with..g. Copy of the Proceſs. See 2 Geo. 2, ch. 232. 3 Gep. 2. ch, 27. 


Far 6 of Officers and Gaolers towards Perſons under 
rreſt. B | 


By the 4 & 5 W. & M. ch. 4. Two Judges of the King's Bench, 
Common Pleas and Exchequer (whereof the Chief Juſtice and Chief 
Baron in the reſpectioe Conrts to be one) may by Commiſſions under 
the Seals of the ſaid Courts, 41#power Perſons (other than Common | 
Attornies and Sollicitors) in every County, to take Recognizance of | 
Bail i Cauſes depending in their ſeveral Courts.  _ 

The Juſtices and Barons reſpettively may make ſuch Rules for | 
Juſtifying ſuch Baila, as to them ſhall ſeem meet, by Affidavits before 
the Commiſſioners ; ſo as the Cognizors be not compelled to appear in 
Perſon in the ſaid Courts to Fuſtify Themſelves, unleſs They live 
in London or Weſtminſter, or within Ten Miles thereof. 11 

Any Judge of Aſſize may take ſuch Recognizance of Bails, &c. 
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; By the 4 & 5 W. & M. chap. 18. The Sheriff upon a Capias Ut- 
lagatum may take Special Bail to appear by Attorney. 
By the 1 Ann. chap. 6. Where Perſous eſcape out of Priſon, and 


£ 


ire Retaken and Bail d, The Bail ſhall be Diſcharged on a Thrit to 


n Terms of 
the Law, v. 
Bail. 
4 Inft. 179, 
130. 
H. P. C. 96. 


Of the De- 

claration. 

© 1 Inſt. 17. a. 
303. a. & b. 

Finch 357. 


2 Vent. 
259, Ge. 


{oe Sherifl Commanding Him to keep. the Priſoner in Diſcharge of 

Ay the q & 5 Ann. chap. 16. The Sheriff may Aſſign Bail-Bonds 
to the Plaintiff, which he may ſue in His own Name. [See the 21 
Fac. 1. ch. 26. 4 0 5 IW. & NM. chap. q. For Perſonating Bail, Oc. 


One that is Bail cannot be a Witneſs for the Defendant upon the 
Trial; But the Court upon a Motion will diſcharge the Bail, upon 
Giving other ſufficient Bail, | 
n Mainpriſe (Man-captio, a Taking into the Hand) ſignifies ta- 
king a Man into Friendly Cuſtody, who might otherwiſe be com- 
mitted to Priſon, upon Security given for his Appearance at a Time 
and Place Aſſigned. He is ſuppoſcd to go at large, and to be at his 
own Liberty, under no Poſſibility of being Confined by His Main- 
pernors or Sureties, as in the Caſe of Bail. Mainpriſe is more large 
than Bail. For every Bail is Mainpriſe, but every Mainpriſe is 
not Bail. [Sce Of Hail, chap. 5. poſt.) 7 | 
When the Plaintiff and Defendant appear, then follows the De- 
claration. = fb 


* 


LY 


V. o The Declaration ( Narratio, the ſame in Effect which the 
Civilians call a Libel) is a Setting forth in Writing the Demand or 
Complaint of the Demandant or Plaintiff againſt the Tenant or De- 
fendant, who is ſuppoſed, to have done the Wrong. It is grounded 
upon the Vrit in the Common Pleas, but upon the Bill in the King's 
Bench. P In the Common Pleas it is uſual to Declare in any Action 
upon a _Ouare Clauſum Fregit, as they do upon a Latitat in the 
King's Bench. Theſe Courts do differ ſometimes in the Forms of 
their Declarations. What I call in General a Declaration, is more 
properly call'd a Con#t in Real Actions, and a Declaration in Per- 


ſonal Actions, tho theſe are ſometimes Confounded. 


The Doeelaration muſt ſet forth the Plaintiff's and Defendant's 


Names, the Nature of the Action, the Cauſe or Matter of Com- 


plaint, and the Manner of it, the Time and Place, and the Damage 


ſuſtain'd. For it is an Expoſition of the Writ with the Addition of 


Time and Place, (5c. It ought to be true, clear and certain, for the 
Court is not to take things in it by Implication. But it is not neceſ- 
ſary to ſet forth Matters of Fact, as in Bills in Chancery, &c. For 
thoſe are to be Heard and Tried by a Jury. If a Declaration, ec. 

is Defective, it may be aided ſometimes by Statures. They are 


called the Statutes of Zeofails from Jay faille, I have fail d. [See 
the 46 Ed. 1. chap. 21. 8 H. 6. chap. 12. and chap. 15. 32 H. 8. chap. 


30. 18 Elis. chap. 14. 27 Elig. chap. 5. 21 Fac. 1. chap. 13. 16 © 
17 Car. 2. chap. 8. 4 & 5 Ann. chap. 16. 9 Ann. chap. 20. 5 Geo. 1. 
chap. 13. 4 Geo. 2. chap. 26. 5 Geo. 2. chap. 27. 6 Geo. 2. chap. 6, 
14. And ſee 1 Dan. Abr. Tit. Amendment. | 

An Audita Qyerela and a Scire Facias are in the Nature of 
Declarations, and do ſet forth at large the Cauſe of the Plaintifl's 
Action. ; | 15 | | 3 
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By the 36 Ed. 3. chap. 15. All Pleas, which are pleaded in any 
of the King's Courts, ſhall be pleaded and judged in the Engliſh 
Tongue, but entered and enroll'd in Latin. 

[ By 4 Geo. 2. ch. 26. 5 Geo. 2. ch. 27. 6 Geo. 2. ch. 6, & 14. All 
Mriti, Pleadings, &c. ſhall be in the Engliſh Language.] 


Where there is a 1 Latin Word, which is falſly Engliſhed, the 
Engliſh Word ſhall be adjudged void, and the Tatin Word ſhall 
ſtand. And where there is no Latin, yet if it is ſignificant, and 
hath the Countenance of Latin, by adding an Ausglice to it, it is 
good. As Velvetum, Anglice Velvet, Operimentum, duslice a Rug, 
&c, But where ſenſleſs Words, which ſignify nothing, are uſed in a 
Declaration, They are to be rejected; yet they ſhall not hurt the 
Declaration, if it is good without them, There are Words ſignifi- 
cant and known to the Lawyers, though they have no Countenance 
of Latin; as Meſuagium, Toftum, Gardinum, Gc. There are then 
Four Sorts of Words, that paſs under the Name of Latin, 1. Good 
Latin, allow'd by Lawyers and Grammarians. 2. Fa/ſe or Incon- 
gruous Latin, which ſhall abate Original Writs; but ſhall not 
make void any Judicial Writ, Declaration, Plea, nor any Grant or 
Deed : Eſpecially if a made Word has any Countenance of Latin, 
and an Auglice added to it. 3. Senſeleſs Words and of no Signifi- 
cation, and which have not any Countenance of Latin. 4. Words 
of Art, ſignificant and known only to the Sages of the Law, tho 
not to Grammarians, which may be call'd Lawyers Latin. Senſc- 
leſs Words only are abſolutely rejected. 

The Plaintiff after the Return of the Writ hath Two Terms, to 
Declare; the Term, in which the Writ was Returnable, being Rec- 
koned for One. If he does not deliver to the Defendant's Attorney 


a Copy of the Declaration before the ſſoin Day of the Second 


Term, the Defendant is not obliged to plead 'till the Third Term. 
The Eſſoin Day, ¶ See chap. 1. ſupra.] is [for Efſoins] a kind of [- 
parlance, Licentia Interloquendt, or a Craving of a longer Time, 
and lies in © Real, Mixt and Perſonal Actions. If no Declaration 
comes in before the Riſing of the Court the laſt Day of the Second 
Term (after a Rule given for that Purpoſe is out) The Plaintiff may 
be Nouſuit, and the Defendant may ſign a Now Prof. (Non Proſe- 
quitur) and have His Coſts for not declaring in Two Terms. [See 
the 13 Car. 2. chap. 2.] A Nonſuit is different from a Retraxit. A 


Nonſuit is when the Plaintiff upon Demand ſhould appear in Court, 


and he makes Default by not proſecuting His Suit with Effect, or elſe 
by refuſing to ſtand a Verdict upon Trial. But a? Retraxit is a Vo- 
luntary renouncing of the Suit or Plea by the Plaintiff or Defendant 
preſent in Court. Upon a Nonſauit before Appearance, and fo regu- 
larly after Appearance, one may commence his Action again, but 


not upon a Retraxit. But in a Vzare Iinpedit it is peremptory ; be- 73 


cauſe the Defendant ſhall have a Writ to the Biſhop. And Nonſuit 
after Appearance is alſo peremptory in an Appeal, and on Attaint, 
The King cannot be Nonſuit; but His Attorney General may enter 
an Ulterius non vnult Proſequi, which hath the Effect of a Nonſuit. 
But an Informer qui tam, Gc. may be Nonſuit. 


By 
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r Qni ſemel actionem renunciavit, amplius repetere non potæſt. 8 Rep. 59. 


q 5 Rep. 121. 
10 Rep. 15% 


* 2 Inſt, 125. 


r F. N. B. 
428. 
8 Rep. 58, 
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t Finch 362, 
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a Lit. 196, 
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By the 4 & 5 W. & M. ch. 21. Vhere the Defendant is Taken, 
or Charged in Cuſtody, upon any Writ out of any of the Courts at 
Weſtminſter, or Impriſon d for Want of Sureties for Appearance, 
The Plaintiff before the End of the next Term aſter the Writ is Re- 
turnable, may Declare againſt the Priſoner in the Court, and may 
Canſe a Copy to be delivered to the Priſoner or to the Gaoler or 
Keeper ; to which Declaration the Priſoner ſhall appear and plead ; 
or otherwiſe the Plaintiff ſhall have Judgment. Or if the Defen- 
dant appears, and will not take the Declaration, The Plaintiff 
may have Judgment againſt Him by Nil dicit, &c. and a Vrit of 
Enquiry ſhall be awarded to enquire of Damages. 

[See the 869 V. z. ch. 27. Concerning the Delivery of a Copy 
of a Declaration againſt a Priſoner in the Fleet. 4 & 5 Ann. ch. 16. 
Concerning the Filing of Warrants by the Attorney of the Plaintiff 
and Deleugent, | 

Note, That there muſt be a f Continnance from Day to Day till 
the End of the Suit. Day in legal Underſtanding is the Day of 
Appearance of the Parties or Continuance of the Suit. If the Plain- 
tiff doth nothing, it is call'd a Diſcontinuance, (viz.) Of the Pro- 
ceſs, and He muſt begin his Suit again. [See 1 Ed. 6. chap. 7. 8 Elis. 
chap. 2. 4 & 5 W.& M. chap. 18. 1 Ann, chap. 8.] 

VI. Pleadings (Placita) largely taken are all the Sayings of the 
Parties to the Suit or Action after the Declaration, until Iſſuo in 
Law or Fact is join'd. But here I take Them for the Defendant's 
Anſwer to the Declaration of the Plaintiff. If a Copy of the De- 
claration is delivered to the Defendant's Attorney before the Eſſoin 
Day, He may be compell'd to plead that Term, or elſe Judgment 
may be entered againſt Him. By Courſe of the Court the Defendant 
is to anſwer the ſame Term in which He appears, if it is an /{zable 
Term, and the Writ be Returnable at the Beginning thereof. But 
uſually the Defendant hath Time to plead till the next Term. [ See 
the late Rules, made in the Common Pleas, Eaſter 3 Geo. 2. and in 
the King's Bench, Trin. 5 & 6 Geo. 2. that on Proceſs returnable 
the firſt or ſecond Return of any 'Term, if the Plaintift declarcs in 
London or Middleſex, and the Defendant lives within twenty Miles 
of London, the Defendant ſhall plead within four Days; otherwiſe 
within eight Days.] | | 

After the Declaration, and before the Defendant can be forced to 
plead, There is often a Prayer of Oyer (or Demand to Hear) of a 
Deed upon which one is ſued. And then an Inparlance (from Par- 
ler To Speak) which upon Petition is a Larger Day given by the 
Court, And this Imparlance is either General or Special. General, 
which is ſet down in General Terms without any Special Clauſe. 
Special, with ſuch like Clauſe inſerted (ig.) Saving all Advantages 
againſt the Juriſdiction of the Court, To the Writ and Declara- 
tion, &c. | See of Demurrer, infra.] | 

t The Plea or Defence is either Dilatory or a Plea to the Action. 

1. Dilatory, either in Diſability or Abatement. In Diſability, to 
the Juriſdiction of the Court, or to the Perſon of the Plaintiff; as 
that He cannot commence any Suit by Reaſon that He is an u Alien 
Enemy, Outlaw'd, under a Premunire, under Attainder, Excom- . 
municated. In Abatement for ſome Fault in the Writ, Declaration, 
Cc. for Diſability in the Perſon. This only ſtops the Cauſe for a 
while 'till the Defe&s are remov'd. [See the 8 & 9 V. z. ch. 10. 
Where the Plaintiff or Detendant dies, &c.] By 
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an 


By the 1 Ed. 6. chap. 7. Creations of Honour, depending Suit, 
ſhall not Abate I/rit or Action. 


The Defendant muſt Obſerve this & Order in his Exceptions ( 218.) 1 Inſſ. 205. 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or 
Defendant. 3. To the Declaration. 4. To the Writ. 5. To the 
Action: 


By 4 & 5 Ann. ch. 16. No Dilatory Plea is to be admitted with- 
out Affidavit of the Truth Thereof, or ſome Probable Matter ſheen, 


2. J A Plea to the Action is that which gocs to the Merits of the, Finch 378, 
Cauſe or Action; and is either General to the Declaration, as in 
Caſe, Treſpaſs and Trover, Not Guilty; In Debt upon a Contract 
without Specialty, Nil Debet per Patriam; In an Action of the 
Caſe upon Aſſumpſit, Non Aſumpfit ; In Covenant, Performance of 
Covenants; In Debt on Bond, Non eſt Fattum, &c. Special, which 
ſetteth forth the Mattcr Pleaded at large with apt Concluſion to the 
Declaration or Action. The Special Pleas are many, as Per Dures, 
Per Minas, Pleas in Juſtification, as Sor Aſſault Demeſne in Aſſault 
and Battery, (i. e.) That the Plaintiff ſtruck the firſt Blow, c. that 
therefore the Battery was occaſion'd by His own Aſſault. 2 In Tref: » 1 1:8. 
paſs, If the Fact was Committed, and one hath Cauſe of Juſtifica- 282 b. 283. a. 
tion and Excuſe, He muſt Confeſs the Fact and plead the Special Nb 19: 
Matter. But if He pleads Not guilty, He cannot give the Special 
Matter in Evidence. In Detinue, the Defendant on Nox Detinet 
pleaded cannot give in Evidence, that the Goods were pawn'd to him. 
In Waſte, on Nul Maſte pleaded, One may give in Evidence Ligh- 
tening, Enemies, Gc. for this will prove it to be no Waſte. But he 
cannot give in Evidence Juſtifiable Waſte ; as that he cut down 
Trees to Repair the Houſe, or any other Special Matter. In all theſe 
Caſes and the like, One muſt confeſs and plead Sperially. | 
a If the Defendant in any Action Pleadeth a Plea, which is a ſuffi- » 11: .37:.2; 
cient Anſwer, and Deſtroyeth the Action of the Plaintiff, it is a Pe- 
remptory Exception, and is call'd a Plea in Bar; becauſe it Barreth 
the Plaintift of his Action. As a Releaſe, 'The Statute of Limita- 
tions, d Eſtoppels, (i. e.) when a Man's own Act or Acceptance Stop- » ;1ng. 352. 
peth Him to allege or plead the Truth. [Sce the Kinds of Eſtoppels, | 
and the Rules concerning Them. 1 Iuſt. 252. a. & b.] Accord or 
Agreement with Satisfaction, Arbitrament or an Award, Perfor- 
mance of the Condition of a Bond, &c. If One under Age pretends 
that he is of full Age, and cnters into Bond, tho' He may Avoid it 
by Pleading Nonage, yet You may Indict Him for a Cheat. [Of] 
There are alſo Temporary Pleas in Bar, or that Bar only for ſome 
Time. | | Ef 
There is alſo a Plea call'd a Foreign Plea, as to an Action in 
the Marſbalſca- Court, That the Cauſe of Action did ariſe out of 
the Juriſdiction of that Court; and the like as to other Inferiour 
Courts; That the Lands in Queſtion are Antient Demeſne, and to 
be pleaded in the Court of the Manor, of which They are Holden. 
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4 1Inſt. 304. a. 
Finch, Book 
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An Inflitute of the Book IV. 
© Confeſſion is alſo a Plea to the Action, where the Defendant 
Confeſſes the Plaintiff's Action to be Good: Po 

This is the ſtrict Signification of a Plea. But in a Large Senſe, 
when the Defendant has pleaded, the Plaintiff pleads too, and An- 
ſwers the Defendant's Plea, which is call'd a Replication. The 4 Re- 
plication muſt not vary from the Declaration; but muſt purſue, and 
maintain the Cauſe of the Plaintiff's Action. Otherwiſe it will be 
a Departure in pleading, a Going to another Matter, and a Saying 
and Unſaying ; which the Law will not allow. © A Rejoinder (Tri- 
plicatio) is the Defendant's Anſwer to the Replication of the Plain- 
tiff. A Furre joinder (Ouadruplicatio) is the Plaintiffs Anſwer to 
the Defendant's Rejoinder. Sometimes, though very rarely, the 
Parties go fo far in Pleading, that it comes to a Rebitter. A Re- 
utter from (Ponter Repellere To put back) is the Anſwer of the 
Defendant to the Plaintiff's Surrejoinder. Surrebitter is the Repli- 
cation or Anſwer of the Plaintiff to the Defendant's Rebutter. 

Some Particulars often ariſe in the Courſe of Plcading, (vig.) 
Traverſes, Avrerments, Proteftando's, Untore Priſt, Oua eft Endem, 
Gc. Colour, [Sec 10 Rep. 90, &c.] Departure, Gr. which ſome 
Think to be full of Curious Learning. [But ſce the 4 & 5 47. 
chap. 16. 5 Georg. 1. chap. 13.] e 
To Trazerſe (Teaberſtr Transfizere, To Strike through) ſome- 
thing particularly charged in the Declaration or Pleadings, is no 
more than particularly to Deny it to be true in theſe Words (ↄig.) 
Abſque hoc, Withont That, &c. It may be of the Matter or Man- 
ner, Of the Day, Tear, or Place. A Traverſe is Good, when it 
Traverſes that Part of it which Strikes through, or makes an End 
of the Cauſe, when the Point is Determined by the Jury. [See 
4 & 5 Ann. chap. 16. g. 2.] Every Plea ought to be Triable, other- 
wiſe the Cauſe will never be at an End. 

All Pleas in the Affirmative ought to be f Aperr'd with Hoc Parn- 
tns eft Verificare; but a Negative cannot be Averrd, becauſe it can- 
not be Proved. [Sec the 4 & 5 4nn. chap. 16.] This Affirmative is 
what is call'd an Azerment, and is General as beforementioned, 
with Hoc Paratns, Gc. Particular, as where the Life of Tenant 
for Life or in Tail, or the Age of a Perſon, &c. are Averr'd. | For 


Proteſtamdo s, Conſeſſing and Avoiding, Uncore Prift, One eſt Ea— 


6 5 Rep. 91. 
1 Inſt, 283. 8, 


dem, c. See Regula Placitandi, Bohan's Iuſtitutio Legalis, &c. 
And the Books Of Entries; Of which there are great Varicty.] 
s Every Plea muſt be Direct, and not by Way of Argument or 
Rehearſal; A double Plea will be Diſallow'd. [But See 4 & 5 Aun. 
chap. 16. Whereby any Defendant or Tenant, or Plaintiff in Reple- 
vin, in any Court of Record, with Leave, may plead as many ſe- 
veral Matters as are neceſſary. See alſo Of Replcoin, ſupra.] 
Ihe Pleading of Every One ſhall be taken ſtrongly againſt 
himſelf, For Every One is Preſum'd, to make the Belt Of His 
Own Cauſmme. 
When One js h Authorized to do any Thing by the Common Law, 
by Grant, Commiſſion, Act of Parliament, By Cuſtom, He ought to 
purſue the Subſtance and Effect of the ſame accordingly. And Re- 
| . | | gularly 


@S | —_— 
— — — =. 4 


* Ambignt'm placitum interpretari delet contra {roferentem. 1 Inſt. 303. b. 


1 
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gularly when One doth any Thing by Force of a Warrant or Au- 
thority, He mult plead it. But Generally in late Statutes there is 
a Clauſe to empower One, that is ſued for Executing an Autho- 
rity given in 'Them, To plead Not Guilty, and to give the ſpecial 
Matter in Evidence. [Sec infra Of I ues. 

Whenever One cannot have the Advantage of the Special Mat- 
ter by Way of Pleading, ! He ſhall take Advantge of it in the“ Rolt. 


Evidence. oo ban, 
FF? q q 7 37 359. 
The Pleadings which amount to the * General Iſſue, are not to i Inf! 283.5. 

be Allow'd, but the General Iſſue is to be Enter'd. * 11nft.303.b, 


[See, Where a Defendant will not Plead, Of Fndement by De- 
fault, infra. And the 4 Georg. 1. chap. 11. For Tranſportation of 


Unlawful Exporters of Wool that Retuſe, while in Priſon for Want 
of Bail, to plead to the Declaration, Cc. 


VII. When the Parties by Plea, Replication, Rejoinder, (5c. arc Of Iſſucs. 
come to Something afhrmed by One, and denicd by the Other, 
'They are at I ue. | | 
| Ifue (From [ſſver, Emanare, To Flow, Exitus) is a Single, Taft. 126.4. 
Certain and Material Point, Iſſuing out of the Allegations and Pleas rind Reg 
of the Plaintift and Defendant, Conſiſting Regularly of an Affirma- 4. cbap. 35. 
tive and Negative, to be Tried by Twelve Men. Upon a Writ of 
Right It is calld the m Miſe (from Mitto) becauſe the whole Cauſe =111R.294-b, 
is put upon that Point. Miſe is alſo taken for Expenſes, as Miſæ et Finch 398. 
Cuſtag ia. | | | 
Tſe has ſeveral Significations in Law. Sometimes it is taken for 
the Children begotten between a Man and his Wife, Sometimes 
for Amerciaments and Fines, and Sometimes for Profits of Lands 
and 'Fenements. But here it is taken for the Point of the Cauſe 
depending in Suit, whereupon the Parties Join, and put their Cauſe 
to Trial ; which is properly a Traverſe. | 
Iflues in this laſt Senſe are of Two Kinds (gg.) Upon Matter of 
Law, or upon Matter of Fatt. 1 5 | | 
1. An Iſſue join d upon Matter of n Late, is to be Determin'd by Fineb, Book 
the Judges; and This is calld a Temurrer. A Demurrer (from 4 C. 4% 
Temorari, Lo Abide) is an abiding in Point of Law, and a Refer- 3a. a. 
ring to the Judgment of the Court, whether the Declaration or 5 Rep. 104. 
Plea of the Adverſe Party is ſufficient in Law to be maintain'd. '* Ke. 95 
When the Demurrer is join'd, The Cafe is made a Chnſilinuu, and is 
to be argued by Counſel on both Sides; and then the Judges give 
Judgment; taking it for Granted, that he that Demurreth in- Law, 
confeſſeth all Matters of Fact, that are well and ſufficiently Pleads 
ed; but not otherwiſe; If the Judges are Equally Divided, c. 
The Cauſe may be Adjourn'd into the Exchequer-Chamber, to 
be argued by the Judges. [Sce 14 Ed. 3. Star. i. chap. 5.] 
A Demurrer is either Genera] or Special. General, which ſhews 
no Cauſe: Special, which ſheweth the Cauſe of Demurrer, and 
does particularly Specify it. See the 27 Liz. chap. 5. 46 5 ANN» 
chap. 16.] In which laſt Statute the Judges are not to regard any 
MIL <4 Ffrff 2 DeicE, 
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! Oportet quod res certa deducatur in exitum aut judicium. 5 Rep. 35, 39, 61. 
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* 1 Inſt. 
126. a. 


* 1 Inſt. 
283. a. 


q I Inſt 126. a. 
Finch 398. 


Of Trial. 
r 1Inſt 124. b. 
125. a. 

Finch, ch 36. 


ſ 9 Rep. 30, 


Zl- 
1 Roll. Abr. 
| 


572. 
2 Roll. Abr. 
572,573,578. 


Defect, except ſuch as are ſpecially ſet down for Cauſes of De- 
murrer. | 

If the Point is Difficult to be Decided, It is Publickly argued by 
the Judges of the Court. [See Of Judgment, infra.) =: 

2. An Iſſue of Fact (i. e.) Whether the Fact is True or Falſe is 
either 'Touching a Matter of Record, upon Pleading Nul tiel Re- 
cord, or no ſuch Record; or touching a Matter in Pais or Fact 
but of Court, as whether ſuch a Decd was ſcaled and delivered 
by the Defendant ; whether he promiſed Payment, Gc. If a Plea 
is ſufficient in Law, and the Matter of Fact thought to be Falſe; 
Iſſue is taken thereupon, and Tried by a Jury. 
The King may waive a Demurrer, and Take Iffue at His 
Pleaſure; | 1 

Iſſues of Fact too are ® General or Special. General, when it is 
left to the Jury, whether the Defendant hath done any ſuch Thing 
as the Plaintiff layeth to his Charge, as when he pleads Nor Guilty 
to a Treſpaſs, Oc. Special, when ſome Special Matter, or Some 
Matcrial Point Alledged by the Defendant in his Defence, is to be 
tried by the Jury; as in Aſlault and Battery, where the Defendant 
Pleads, that the Plaintiff ſtruck firſt, Oc. 

There may be an Iſſue to Part and a Demurrer to Part. [Sce 
Of a Demurrer to Evidence, inſra.] | 

In many Inſtances, by Virtue of ſeveral Acts of Parliament, One 
may plead the General Tſue, and Give the Special Matter in Evi- 
dence for Excuſe or Juſtification ; It is to be wiſh'd, that it was ſo 
in more Caſes. P For theſe Acts are made for Avoiding Prolixity 
and Captiouſneſs of Pleading, which is chargeable and Dangerous. 
Upon the General Iſſue The Defendant in ſuch Caſes may Give 
any Thing in Evidence, which proves the Plaintiff hath no Cauſe 
of Action. [See the 23 H. 8. chap. 5. 1 Fac. 1. chap. 15. 7 Joc. 1. 
chap. 5. 7 Fac. 1. chap. 20. 21 Fac. 1. chap. 12, (Fc. See alſo of 
Evidence, poſt. | | 

Alf the Tender of the Iſſue comes on the Part of the Plaintiff, 

The Form is Et hoc petit Qed Inquiratur Per Recordum, | Ou. 
or Per Patriam. If on the Part of the Defendant, He ſays, Et 
de hoc Ponit ſe ſuper Recordum, | On.) or ſuper Patriam. 
[ee again the 46 5 Aun. chap. 16. For Coſts on Demurrer.] 


VIII. f Trial is an Examination of the Truth of the Point in I.. 
ſuc, or of the Queſtion betwixt the Parties, whereupon Judgment 
may be Given. The Trial of the Truth of the Fact is according 
to the Nature of the Iſſue. As, | 
1. Trial By f Iuſpection, upon a Writ of Error to Reverſe a Fine 
levied by an Infant, or in Audita Ouereld to Avoid a Recognizance 
or Statute acknowledged during Minority. Here the Infant may be 
View'd and Examin'd by the Court. But there Ought to be Other 
Concurrent Proof; for the Court may'be deceiv'd, if They rely only 
upon View of the Party. Alſo Mayhem ſhall be under the Inſpection 
of the Court, to Encreaſe the Damage, if the Court Thinks * | 
fa | 2. Trial 


2 8 0 — 
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Eveutus judiciorum ſunt iucerti. 8 Rep. 48. 
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2. Trial by © Mitueſſes, as where Iſſue is in Dower, whether the * 9 Rep. 30- 
Husband is Living or No. Here Two Witneffes at leaſt are requi- 4105 19 
lite, becauſe this Trial is by Witneſſes, hot by a Jury. [See the 2 & Finch,ch.38. 
3 Ed. 6. chap. 13. H. 14.] | | N 
3. Trial by u Certificate of the Marſhal of the King's Hoſt; in 7 Pint. J a. 
Times Of War out of the Realm, whether the Par y is in the King's 264. 4. 
Service or no. Of the Chief Officer of the Place out of the Realm ? 2 ei 
in Time of Peace; as if it be alledged in Avoidance of Outlawry, 2 Roll. Abr. 
That the Defendant was in Priſon at Bourdeaux in Frazce, It ſhall 579 bug 
be Tried by the Certificate of the Mayor of Bourdeaux. But it is . +74 
ſaid, That this muſt be underſtood, where the ſaid Town was Part 585, Se. 
of the King's Dominions. For Matters within the Realm, by the 
Certificate Of the Lord Mayor and Aldermen of Loudou by the 
Mouth of the Recorder of a Cuſtom Of London, unleſs the 
Lord Mayor and Aldermen are intereſted in the Action ; Of the She- 
riffs of London, whether one hath the Privilege of a Citizen; or is 
a Foreigner; Of the Judge Concerning Records in their Cuſtody, 
when Iſſue is joyn'd upon Nl tiel Record, ot whether there is ſuch a 
Record or no; By Certificate ¶ Examination] of the Sheriff, whe— 
ther He made ſuch a Return or no; Of the Ordinany in Cauſes Ec- 
cleſiaſtical, as of Loyalty or Lawfulneſs of Marriage, General Ba- 
ſtardy, Excommunication, Plenarty by Inſtitution into a Church, 

Ability of the Parſon, &'c. If a Defendant claims His Privilege as 
a Scholar, (5c. of the Univerſity, The Claim is by the Certificate 
of the Chancellor or Vice-Chancellor. But not if the Parties are at 
Iſſue, whether the Defendant is of ſuch a College, Gc. | 

4. Trial By * Mager of Law, or the Defendant's Oath, upon a ot. 294. b. 
Coatract made in Secret, as in Debt upon a Simple Contract, De- 8447 
tinue, (Tc 3 75 | 4 Rep. 95. 
Jo Mage Law (Padiare Legem) is to take an Oath at the Bar, 33 1 
That he Oweth not the Debt Demanded of him upon a Simple Finch, Book 
Contract, or any Part thereof, G&c. But he ought to bring with him 4+ ch. 39. 
Eleven of his Neighhours, or ſo many Perſons as the Court ſhall 
Order, That will avow, upon their Oaths, That they Believe He 
ſayeth the Truth. But this may be Diſpenſed with at the Diſere— 
tion of the Court. | Sec Exod. xxii. G. 10, 11.] | | 

But Actions on the Caſe are brought for Debts upon Simple Con- 
tracts; and 'Trover and Converſion for Detinue, (rc. where the De- 
fendant cannot Wage his Law; Upon which Account Wager of Law 
is much out of Uſe, It zzay be ſtill in Actions of Debt upon a By- 

Laco or an Amerciument in a Court-Baron, unleſs the Lord docs 
preſcribe to Determine Pleas by a Jury. No Wager of Law ſhall 
5 againſt the King. And in every Ouo minus brought by the 
King's Debtor in the Exchequer againſt one Indebted on a Single 
Contract, the Defendant ſhall not Wage his Law, for the Benefit 
of the King. | 

Y Trial By Battle is Diſuſed. Trial by Ordeal is taken away by » 5 Rep. 32, 
Statute: not Printed. | 2 5 5 

5. Trial of Matters of * Law is by the Judges upon D . LEES 

pecial 155: b. 
| wo | | by - Fi h 227. 
ee men. 4.408. 20; 
2 Ex fatto jus oritur. 2 Inſt. 226. b. 2 Inſt. 49. 5 Inſt. 29. V314 3395 
Ad queſtionem juris non reſpondent juratores, ſed judices. 1 Inſt. 125. a. & b. 
226. a. 9 Rep. 24. 
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Special Verdicts and Exceptions to Evidence. Alfo upon the Cu- 
ſtoms and Uſages of Every Court. 
If a Judge is Doubtful or Miſtaket in Matter of Law, A Stan- 
der-by (as Amicus Curiæ) may be allowed to inform the Court. 
* irInſt.117bh. 6, Trial of Matters of * Record is to be by the Record it ſelf, 
2 Roll. Abr. The Proceedings of Courts Not of Record, ſhall be Tried by a Jury. 
$74,575,576. 7. Trial by Twelve Men, or By b Jury, is the Common Method, 
Rep. 24, and of Daily Practice. [See Of Trial By Peers, chap. 5. poſt.] Mat- 
Fach 299, ters of Fact are to be Tried and Decided by Them; tho' if They 


400. take upon Themſelves the Knowledge of the Law, and Give a 
yn ge General Verdict, It is Good. But to Find the Special Matter is the 
228. a. 
ſafeſt Way. 


In this way of Trial by Jury, Let us Conſider the Proceſs to 
Bring in the fary, Challenges of the Jury, 'The Evidence to be gi- 
ven to the Jury, The Ferdi. 


1. The Proceſs to Pring in the Jury in the Common Pleas is by 
Venire Facias and Habeas Corpora Furator. A Diſtringas Jurat 
gocs out of the King's Bench to the ſame Intent. Upon this Writ 
of Feuire The Sheriff ſhall return a Jury in a Panel, or little Piece 
of Parchmeat annexed to the Writ ; on which Account the Jury is 
ſaid to be Impaneld; and then ſhall go the Writ of Habeas Cor- 
pora to bring in the Jury. [See the Catalogue of Writs, ſapra, 
For Fenire Facias, Habeas Corpora, and Diſtringas Furatores, and 
the 13 Car. 2. Stat. 2. chap. 2. 7 & 8 IV. z. chap. 32.) © 


By the 4 & 5 Ann. chap. 16. By Virtue of Special Mrit, of Di- 
ſtringas or Habeas, Corpora, Six Zurors may View the Houſes, Lands, 
or Places in Oneftion. | Sec 1 Iuſt. 158. b.] 


Now the Plaintiff's Attorney ought to Give the Defendant's At- 
torney ſufficient Notice of Trial. | 
When the Jury appear upon the Proceſs, If the Defendant docs 
not appear, "The'Plaintift may Pray, that the Enqueſt may be ta- 
ken by Default, and his Petition will be Granted, whether the De— 
fendant afterwards appears or not. But if the Plaintiff makes De- 
fault, He ſhall be Nonſarred, and the Defendant ſhall have Coſts. 
{See the 76 8 . z. chap. 22. and For the Writ of Proviſo the Cu- 
talogue of Writs, ſupra, v. Promiſo.] | | : 
Finch 400 2. The © Jury (Jurata, From Furare, To Swear) ſignificth 
17 2 Twelve Men (Liberos et Legales, Freemen, Indifferent, and not 
2 Inft. 21. Outlaw'd or Infamous) who are Sworn Judges upon Evidence in 
3 Inft. 221. Matters of Fact. The Words 4/jize, Enqueſt and Homage, are 
ſometimes taken for a Jury. EF > 
s F.N.B 4 Aliens, Men Attainted for any Crime, ought not to ſerve on 
— 447. Juries. Clergymen, Infants under Fourtcen Years of Age, and Per- 
ins ſeventy Years Old, &c. are Exempted. [See Meſtir. 2. chap. 38. 
For Perſons Seventy Years old. 6 . z. chap. 4. For W 
2 | | ; 7 a 
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J gueſtionem fatti non reſpondent judices, ſed juratores, 1 Inſt, 125. 4. & b. 
226 d. 9 Rep. 23 9 | | 
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76 8IW. 3. chap. 3 2. For the County of Fort, and for the Inhabi- 
tants of Weſlzuinſter, Gc. Non ponendis in Mis ct Faratis in the 
Catalogue of Mita, ante. | 


There is a Jury ſometimes Per Medietatem Linguæ, (i. e.) Half 
of the Jury arc to be Aliens where One of the Parties is an Alien. 
[Sce 27 Ed. 3. chap. 13. 8 H. 6. chap. 28. 1 & 2 Ph. & M. chap. 4. 
But this is not allow'd in © High "Prcaſon. | | e 3 Toft. 27. 
y the 21 Hl. 6. chap. 4. If both Parties are Aliens, The Jury F. C. 292 
all be all Engliſh. , . _ p 

Sometimes a Special Fury is Granted (©iz.) That the Sheriff 
ſhould attend the Prothonotary with his Book of Frecholders, that 
The Prothonotary, in the Preſence of the Attornics on both Sides, 
may take out Forty-eight, from which each Party might ſtrike out 
Twelve, and then the Sheriff may Impanel the Reſt, 

[See the 76 8 V. z. chap. 32. For the Conſtable's Duty to Re- 
turn to the Quarter- Seſſions a Lift of all thoſe that are qualified to 
ſerve on Juries, c. Sce alſo the 8 & 9 V. z. chap. 10. Sec 3 Geo. 2. 
chap. 25. 4 Geo. 2. chap. 7. for chuſing Juries by Ballot, c. and 
the Method of appointing Views, and ſpecial Juries.] 

f Tales-Men (Tales De Circnmſtantibus) are By-Standers to ſupply froRep.102, 
the Want of Jury-Men of the Principal Panel, who were Impanel'd 1531194195" 
on the Jury, and did not appear; or at their Appearance were Chal- 2 Roll. Abr. 
lenged by either Party as not indifferent. In which Caſe The Judge, 671, 672 
upon Motion of the Plaintiff or Defendant, Grants a Supply to be 
made by the Sheriff, Gc. of one or More preſent in the Court, to 
make a Full Jury, which He could not do by the Common Law. 

{See the 35H. S. chap. 6. 4G 5 PH. & M. chap. 7. 5 Fliz. chap. 25. 
14 Eliz. chap. 9. 46 5IW.& M. chap. 24. and eſpecially the 5 & 8 | 
IP. 3. chap. 32.) There is alſo Decem Tales, as when a full Jury 
doth not appear at a Trial at the Bar, there goes out 4 Mit 10 
the Sheriff, Apponere Decem Tales. | 
3. There may be Challenges of a Jury. 4 8 Challenge (Calummnia : ioſt. 1 35 b. 
a Feigud Word in this Caſe) in Legal Senſe, as applied to a Jury, Pn. * 
is an Exception againſt Them that are Return d to be Jurors. This e 
Challenge is Twofold (oiz.) To the Array and to the Polls, lenge. b 

1. AChallenge to the 4rray (becauſe the Jurors Names are Arraicd Om ons "7 
and Rank'd One under another) is to the Array of the Principal 2 Roll. Abr. 
Pancl, or to the Array of the Tales. A Challenge to the Array of the $3563 La 
Principal Panel: is at once to except againſt all the Perſons ſo Ar- vat Ec. 
raicd or Impanel d. And here may be a Principal Cauſe of Challenge 

to the Array, and a Challenge to the Favour. 1. A Principal Cane, 
in Reſpett of Partinlity or Default of the Sheriff, Oc. and not in 
Reſpect of the Perſons Return'd. Partiality of the Sheriff may 
be by Reaſon of Kindred and Affinity to the Plaintiff or Defen- 
dant, or if one of the Jury is returnd at the Nomination of the 
Plaintift or Deteogant, Oc. His Default may bo by not returning a 
Knight, when a Peer of the Realm is either Plaintiff or Deſcendant ; 
or if the Array is Return'd by the Bailiff of a Franchiſe, and the She- 
riff. Returns it as of himſelf, 2. To the Favour; which is not fo Self- 
Evident an Exception, but is left to the Judgment of Zricgs, Wo of 
Them that are Impaneld being appointed by the Court tor that Pur- 
poſe; as if the Plaintiff or Defendant is Tenant tothe Sheriff, or if tho 
Sherift's Son hath Married the Daughter of the Party, (5c. This Ex- 
ceptionto-the 17acowr may be left to ſuch a Trial, and the whole Ar- 


ray 
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ray may be quaſhed for it. The King may take a Principal Chal- 
lenge, or To the Favour z and it ſhall be tried according to the u- 
ſual Courſe. But where the King is Party, or in Caſe of Life, One 
ſhall not Challenge the Array for Favour, though the King may do 
it. A Subject may take a Principal Challenge. If one Man is Sworn, 
The Array cannot be Challenged, either for a Principal Cauſe of 
Challenge, or For Favour, Yet if the Challenge to the Array is 
found againſt the Party that takes it, He ſhall have His Challenge 
to the Array of the T ales, and His Particular Challenge to the Polls, 
» 1Inft.156.b. 2. A Challenge to h the Polls is an Exception againſt One or Morc 
* c b. Particular Jurors Return'd. And this may be Peremptory, Princi- 
172. b. pal, For Favour, For Default of Hundredors. 
euickin 181, 1. Peremptorz, without ſhewing any Cauſe, which is only in 
FT 'I'reafon or Felony, in Favour of Life. 

2. Principal, ſo call'd, becauſe if it is found true, It is ſufficient, 
without leaving it to Tricrs. Principal Challenge to the Polls may 
be reduced to Fonr Heads (viz.) Propter Honoris Reſpettum, Prop- 
ter Defectum, Propter Affettum, Propter Delictum. 

Propter Honoris Reſpectum, in Reſpect of Honour, as becauſe He 
is a Pcer of the Realm. 

Propter Defeitum,.in Reſpect of ſome Defett, or Default; as of 
Birth, becauſe Alien born; or of Age, becauſe a Minor; or of 
Eſtate. For, 


By the 4 & 5 W. & M. chap. 24. and the 7 & 8 W. 3. chap. 32. 
Zurors Eſtates ozzght to be 10 l. per Ann. at leaſt, in Frechold or Co- 
pyhold Lands; and in Wales Six Pounds per Ann. excepting Stran- 
gers Return'd Per Medietatem Linguæ. Tales-Mens muſt be Frec- 

_ holders or Copyholders of the Connty, of Five Pounds a Tear ; and 
within Wales of Three Pounds a Tear. Saving to all Cities, Bo- 
rough, and Towns Corporate, their Antient Uſage of Returning 
Furors in ſuch Manner, as hath been accuſtom d. 

[By 3 Geo. 2. chap. 25. A long Leaſe of the yearly Value of twen- 
ty. Pounds is a Qualification. And by 4 Geo. 2. chap. 7. a ſhort 
Leaſe of 501. in Middleſex.] | 


| [See the 2 H. 5. Stat. 2. chap. 3. 8 H. 6. chap.) 29. 4 H. 8. 
6hap. 3. 23 H. 8. chap. 13. 35 H. 8. chap. 6. 27 Eliz. chap. 6. Sce 
alſo the 7 && 8 V. z. chap. 32. 3 Ann. chap. 18. 10 Ann. chop. 14. 
For the County of Torx. | [ET 


i 1 Cro. 413. | Theſe Statutes ſpeak only of Jurors Eſtates betwixt ! Party and 
Party, which extend not to the King, where He is Party. But here 

the Juror ought to have ſome Freehold as at Common Law. 
> 11nſt.156.b. k Propter Aﬀettum, working a abs 1 ap Challenge, or to the 
1 4 & b Favour. Principal, when there is Expreſs Favour, or Expreſs Malice. 

58. a, 8 8 . 

Hob. 294. If a Body Politick or Incorporate brings an Action that concerneth 
2 Saund 344 the Body, If the Juror is of Kindred to any of that Body, It is a Prin- 
cipal Challenge. So if one of the Parties is of Conſanguinity or Affi- 
ni'y to a Juror; If a Juror hath given a Verdict before for the ſame 
Cauſe, Matter, or Title, tho' betwixt other Perſons ; If One Labours 
a juror, and Gives Him any Thing for His Verdict; If after He is 
WO 107k qo e W Return' d 
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* Aliror jurare non poteſt. 1 Inſt, 172. b. 
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Return'd, a Juror doth eat and drink at the Charge of either Par- 
ty; If a Juror hath been an Arbitrator, choſen by the Plaintiff or 
Defendant in the ſame Cauſe; To the Fucour, [See Po ſen. 

Propter Delictum, For Crime, as if the Juror is Convicted and 
Attainted of Treaſon, Felony, Perjury as a Witneſs, adjudged to 
the Pillory, Tumbrel, 5c. or to be branded or Stigmatized, or to 
have any other Corporal Puniſhment, whereby he becometh * In- 

famous, or if He is Outlaw'd or Excommunicated. | 

| Theſe are all Prinzcipal Challenges, becauſe they are betwixt 
the Parties to the Record, I In this and all other Caſes he that 
Challengeth muſt ſhew the Record If He will have it take Place 
as a Principal Challenge; Otherwiſe he muſt conclude to the Fa- 
vour ; unleſs it is a Record of the ſame Court. 

3. For ® Favour ; when either Party cannot take any Principal 
Challenge, but ſheweth Cauſe of Favour; which muſt be leſt to 
the Diſcretion of the Triers, upon hearing of the Evidence, as up- 
on a Challenge of the Array for Favour. But ſome of them come 
nearer to a Principal Challenge than Others. The Cauſes of Fa- 
vour are Infinite, but thereof ſomething may be gathered from 


what Hath been ſaid. In General It is a Rule, That a Juror muſt 


ſtand indifferent, as he ſtands Unſworn. 
4. For Default of + Hundredors. But, 


By the 4 & 5 Ann. chap. 16. For preventing Delays which ha p- 
pen by Reaſon of Challenges to the Array of Panels of Jurors, and 
to the Polli, for Default of Hundredors, Every Venire Facias for 
Trial of 1ſſne in any Action or Suit in any Court of Record at Weſt- 
minſter, hall be awarded of the Body of the rave County, where 
ſuch Tſjne is Triable. This is not to Extend to Appeals of Felony 
or Murder, or to any Indittment, Preſentment, &c. of Treaſon, or 
Felony, or to any Writ, Bill, Action or Information upon any Penal 
Statme. [Sce the 27 Eliz. chap. 6.] 


The Time to Challenge a Juror is before He is Sworn, Other- 
wiſe, if the Cauſe of Challenge ariſes after He is Sworn. 

The Juror Himſelf may be Examin'd upon a h Foire Dire (To 
ſpeak the Truth) upon his Oath, to inform the Triers of the Truth 
of the Challenge, if the Cauſe of Challenge tends not to his Diſ- 
credit. But the Tricrs are not bound by His Oath. 

No Challenge can be made to a Jury Impanel'd upon a Writ of 
Enquiry, [See Of Judgment, Infra.) 

[See Of Trial and Challenge, chap. 5. poſt.] | 

4. Each Juror muſt take the Oath appointed by Law, and muſt 
be ſworn well and truly to Try the Iflue of N/ Prius according 
to Their Evidence, | 

* Evidence (Evidentia) is generally uſed for ſome Proof either 
by Mritings or Witneſſes. | 

| Gees This 


* 
— 


* Repellitur a ſacramento infamis. 1 Inſt. 1 82. a. 
I Vicinus facta vicini præſumitur ſeire, 1 Inſt. 158. b- f 
o Probationes debent eſſèe evidentes, per ſpicuæ et faciles intelligi. 1 Inſt. 283. 8. 


_— 


! 1Inft.155.b. 
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o Finch 412. 
1 Inſt, 158. 1. 
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This Word Evidence doth not only contain Matters of Record, 
as Letters Patents, Fines, Recoveries, Inrollments of Bargain and 
Sale, Gc. and Mritings under Seal, as Charters and Deeds (though 
the Seal is broken off) and other Writings without Seal, as Court- 
Rolls, Accounts, Letters, &c. which are call'd Inſtruments ; But in 
a larger Senſe It containeth alſo the Teſtimony of IVitneſſes, and 
Other Proofs to be produced and given to the J for finding the 
Iſſue joyn'd betwixt the Parties. It is call'd Evidence, becauſe there- 
by the Point in Iſſue is to be made Evident to the Jury. If it Terds 
towards ſuch Evidence, It is alſo call'd Evidence in Legal Under- 
ſtanding, though not in Common Speech. 
Where the Evidence proves the Effect and Subſtance of the Iſſue, 
It is Good, 
1. As to Iritings. 
e "Trials per Þ General Acts of Parliament may be given in Evidence, and 
Pais 177, need not to be pleaded. Of theſe The Printed Statute Book is 
1792324233 Good Evidence. A Pricate Act, though Printed by Raſtal, Gc. is 
not to be Allow'd. A Copy muſt be Examin'd by the Record or 
Parliament-Roll, and ought to be Pleaded. 
a 9 Rep. 33- 4 Records and Iuroliment prove Themſelves, and cannot be pro- 
1 Inft. 117.b- ved by Witneſſes. Ther Copy of the Record or Inrollment may 
2645; abr. be given in Evidence, being Sworn to be a True Copy. No Ra- 
574.575,76. zurè or Interlining ſhall be intended in a Record. But the ſurcſt 
* 10 Rep.92, Way is to Exemplify a Record under the Great Seal, or under the 
Tntt. 128. Scal of the Court, to prove a Record upon Nul tie! Record plead- 
a. & b. ed; and then the Exemplification of a Record may be offered in 
3 Inft. 173. Þyidence; if the whole Record, not a Patt of it, is Exemplified. 
ſ Trials per © But if one takes out a Copy of Part of a Record, He muſt at leaſt 
Pais 166. take out fo much as Concerns the Matter in Queſtion, and make 
Oath that there is no more of it that Concerns the Iſſue. 


By the 3 & 4 Ed. 6. chap. 4. 13 Eliz. chap. 6. An Exemplifica- 
tion of the Inrollment of Letters Patents under the Great Seal 
ſhall be ſufficient, to be Pleaded, and ſhew'd forth in Court. 


txInft.225.b "The © Letters Patents Themſelves where to be ſhew'd at Com- 
mon Law. | 

[See the Difference betwixt an Exemplification and a Conftar. 

and of an Inſpeximus, Innoteſcimus and Vidimus: 5 Rep. 53, 54.) 


By the 5 H. 4. chap. 14. 23 Eliz. chap. 3. 27 Eliz. chap, 9. In- 
rollments of Fines and Recoveries are of as Great Validity as the 
Originals. 

Trials per u A Fine or Common Recovery may be given in Evidence, tho' it 
ou 167 js not under the Great Seal, or Seal of the Court, and without vouch- 
, ing the Roll of the Recovery. The Part Indented is the uſual Evi- 
dence that ther is ſuch a Finc. But again It is ſaid on the Contrary, 
That the Fine muſt be ſhew'd with the Proclamations under Seal, 

and that the Cyrograph or Indenture will not be ſufficient. 

An Inrollment of a Deed proves it ſelf, the Court being Certified 
of it by a Copy of the Inrollment, examin'd and atteſted upon Oath. 
Inrollments ought to be Credited, the Deeds being firſt acknowledg- 


2 cd 
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cd to be the Deeds of the Parties before a Maſter in Chancery, if 
inroll'd in the Chancery; or before a Judge of the Court ud (Fee 
it is inrolid. The Tranſcripts too are made by Officers of Truſt. 

But the Inrollment of a Deed which needs no Inrollment, or 

* where the Eſtate doth not paſs by it, is only Evidence to ſome * Trial per 
Purpoſes, and when it can be proved to a Jury by Circumſtances, ©*'* 194. 


4 6. SEE 
That there was ſuch a Decd. "3 Lov. 387. 


By the 10 Ann. chap. 18. Fan Iudenture of Bargain and Sale is 
pleaded, a Copy of the Inrollinent, examin'd and fign'd by the Pro- 
per Officer, and proved upon Oath to be a true Copy, is as good Evi- 
dence as the Original Indenture of Bargain and Sale. See the 5Eliz. 
ch. 26. 5 Ann. chap. 18. 6 Ann. chap. 35. 7 Ann. chap. 20. and Of 
Bargain and Sale, Book 2. chap. 3. and the 7& 8 V. z. chap. 7. 
where in a particular Caſe the Book of the Clerk of the Crown, or a 
Copy thereof may be given in Evidence, 12 Aun. Seff. 2. chap. 14. 
where Examinations of Popiſh Patrons, (5c. 1 Georg. 1. chap. 10. 
where Entries of Augmentations, Oc. or Copies are Evidence.] 


A Copy of a Convittion upon an Iudidtment of Treſpaſs, Gc. is 
not ſufficient Evidence (ingly by it ſelf in an Y Action of Treſpaſs, Oc. Terms of 
but with other Evidence it may. [O.] An Expreſs Confeſſion upon the Lav, «. 
an Indictment is full Evidence; not an implied Confeſſion ; where 255+ 
the Defendant ſubmits to a Fine, rather than contend with the King. Pais 2 5, 166, 

A Record of an Igferior Court has been rejected in Evidence, and 
the Party has been put to prove, what was done in the Inferior Court. 
So much of Evidence by Records, as they come under the Head 
of Evidence by Writings. | re | 

Concerning Deeds and }Pritings not of Record. 

Every * Antient Deed proves it ſelf, where Poſſeſſion has gone ac- * 1 Iof. 6. b. 
cordingly ; and tho' it has no Seal on it, or tho the Execution of 1 
it cannot be proved. But Later Deeds muſt be prov'd by Witneſſes. Pais 166, 
If the Seal is broken off, yet the Deed may be given in Evidence, 220, 232, 
If Witneſſes are Dead, Their Hand-writing muſt be proved. A *33 
Deed cannot be proved by a © Copy. For the Original, Deed might » r Inſt, 225, 
be Interlin'd, razed, or not ſufficient in Law, or not Seal'd or De- 4. & b. 
liver'd. Yot in Caſes of Extremity, as where the Deed was burnt, 20 Nap: 22. 
Sc. the Judges may at their Diſcretion allow it to be prov'd by Wit- Pais 232. 
neſſes. A Copy of a Deed will be Allow'd, when the Defendant 7 
has the Deed, and will not produce it. If an, Original r 
Being, or may be had, The Þ Counterpart cannot be produced in „ er ._ 
Evidence; otherwiſe if the Original cannot be procur'd. Nay, a Trials 4 
Copy of a Counterpart of a Leaſe, the Leaſe being loſt, has been Pais 232. 
admitted. The © Recital of a Decd is no good Evidence, without iInf.352.b. 
ſhewing the Deed it ſelf; unleſs it can be. prov'd, that there was Vaugb. 74, 


ſuch a Decd in Being, and that It is loſt. There cannot be an Ex- 13 


emplification of a d Copy of a Deed, tho the Copy is inroll'd. Vi- 4 3 loft. 173, 
tings not of Record, as Leiger-Books of Corporations, where Leaſes 17+, 
and Grants are Enter d, and ſuch Paper-Books, cannot be exempli- Pais A N 
fied under the Great Seal, or other Seal in Courts of Record, but 

i r the 


5 
7 4 F : 

= WE 
nn *" 4 * ” — — = — 


Ex diuturnitate temporis omnia præſumuntur ſeleinniter acta. 1 Inſt. 6. b. a Inſt. 302. 


*— 4 — - . — - 
— GEL,” A x \ 1 _ _ - 
| OI we BW. eo rn e——_— — — — 4 #2 a 
a y > = 5 — >. 1 — — — — 
— : 3— . > — - OY - - 


— — — — N 
- 


* —— — 


— — —XXÄ—rL—fLf Ü a> ae <A 


— on. ie na LT ADIOS MAID — —2— — or OOO oo 
_—_— wag! _— — 


— — 
—_ - 


An In itute of the Book IV. 


the Originat maſt be produced; for a Eciger-Book it ſelf is but a 
Copy. Therefore it muſt be abſurd, to offer a Copy of a Copy. 
* zRoll.Abr. Original Letters muſt be fhew'd, not a Copy of Them. © A Pedi- 
er Foo gree drawn by a Herald at Arms, for One that claims to be Heir, &c. 
Pais 165, will not be accepted as Evidence, without ſhewing the Records or 
218. Antient Book, from whence it was taken. A Regard will be had 
to very Antient Books. But a Copy of an Inſcription on a Grave- 
f Trials per ſtone has been admitted in Evidence, to prove a Pedigree. f A 
Pais 159. = Church-Book ought not to be allowed in Evidence. 8 A Shop- Book 
1 Cro. 411. is no Evidence after a Year, [Sec 7 Fac. 1. chap. 12.) Methinks 
s Trials per the Book only of a Merchant or Trader ſhould be no good Evi- 
* dence to prove a Debt due to Himſelf; tho' it is good Evidence 
for the Adverſe Party, to prove a Debt againſt Him. The Book of 
N n Domeſday brought into Court is good Evidence, to prove Lands 
to be Antlent Demeſne. An Almannck has been allow'd ſufficient 
Evidence, to proye 4 Day to be Sunday. i An Almanack, wherein 
4 Father had writ the Day of the Birth of his Son, was allow'd as 
good Evidence, to prove the Non-Age of His Son. 
Proceedings in Courts not of Record, as County-Courts, Hundred- 
Courts, Coutts-Baron, &c. may be denied, — Tried by a Jury. 
They cannot be proved by the Rolls, but muſt be proved by Wit- 
neſſes; and then the Rolls may be Evidence too. A Copy of tho 
Cynrt. Rolls of a Conrt-Baron regularly will not be admitted in 
Lit. 75. 1 * tho Copies of the Court-Rolls are the only Evi- 


ence, in point of Allenation, Concerning the Tenements of 


* 


t Raym. $4. 


a The Court-Rolls themſelves muſt be ſhewn. But 
:,Trials per there hath been an unſettled Practice in this Caſe, i the Judges 
::28 | having allow'd Copics of Copyhold Lands and Admittances to be 
given in Evidence, where the Rolls have been in Being, as well 
as where they have been loſt. If Copies of Court-Rolls are ſhew'd, 
to prove a Cuſtomary Eſtate, the Enjoyment thercof alſo as ſuch 
ougnt to be proved. Upon Motion a Copyholder hath obtain'd a 
_ Rule, for the Steward of a Court-Baron to Grant Copies, and that 
the Court-Rolls may be produced at Trials; becauſe all the Te- 
nants of a Manor have an Intereſt in the Court-Rolls. But this 

| hath been alfo denied. | 
i vent. gs, m A Bill againſt a Complainant in the Court of Chancery has been 


Triats p&"  Allow'd; but Jock d upon to be but flight Evidence. [ 9p. 1 Chan. 


168, 207, Ca. 64.] A Defendant's Anſwer is Evidence againſt Himſelf, tho 
208,2344239- not againſt Others, If the Bill is proved. Depoſitions of Witneſſes 
in Chancery betwixt the ſame parties may be accepted, eſpccially 
ik the Witneffes are Dead, proving the Bill and Anſwer. A Decree 
is no Evidence in a Court of Common Law. An Afrtdavir made 
before a Maſter in Chancery is not to be allow'd as Evidence, tho 
the Party js Dead; unlefs One can make Oath, that ſuch an Affe 
— *  davit was made in his Prefence; It may be allow'd as a Note or 
Letter. Afﬀidatitsy may be read in Courts upon Motions, but not 
upon Triats. [See 5 Georg. 1. chap. 24. To prove the Bankruptcy, 

OTC. 3 38 . 7 
7 Depoſitions in the Eccleſiaſtical'Court cannot be given in Evi- 
5% © dence; but a Sentence may in a Cauſe of Tithes, c. and the Sen- 
Trials per tence may be alledgd Summarily. [Sce the 29 Car. 2. chap. 8. as 
Pais 167, to Evidence of Argwentations to ſmall Vicarages and e 
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the Regiſters Book, &c.] A? Probate of a hill as to Perſonal Eſtate * 2 Roll. 
ſhall be admitted. But if Iſſue is taken upon it, as that the Seal is Trials e 
forged, or that there was Born Notabilia, It ſhall be tried by a Ju- Pais 193, 
ry. A Will, under which Title to Land is made, muſt be ſhew'd; #1225122 5, 
not a Copy of it, or the Probate, or any Proceedings about it in » Phils 1 
the Spiritual Court; unleſs perhaps the Original cannot be found. Pais 234, © 
Yet if the Will is proved in the Chancery, Copies of the Proceedings 3 
there will be admitted in Evidence. 41 An Account of an Executor or 4 Trials per 
Adminiſtrator allow'd by the Ordinary, ſhall not be given in Evi- P?is zir, 
dence, nor any Regard had to it upon Pleue Adminiſtravit. r The 8 15 
Acts of the Eceleſiaſtical Court have been Admitted to prove the © 
Grant of an Adminiſtration. In a Quare Impedit a Copy of a Re- 

tai ver, which was entered in the Churt of Faculties, was offered 

in Evidence on the Bchalf of a Chaplain, but was not allow'd. 


By the 5 & 8 W. z. chap. 7. If any Perſon ſhall make a Falſe or 
Donble Return of a Member of Parliament, He ſhall forfeit zoo l. 
to be divided betevixt the King, the Poor of the Place, and the In- 
former, and the Party proſecutiug may give in Evidence the Book 
of the Clerk of the Crown, or a Copy zhereof. 


2, Of IWirneſſes. | 
Witneſſes cannot Teſtify a Negative, but only an Affirmative. * Inf. 662. 
Witneſſes muſt ſwear to ſpeak the Truth, and nothing but the 
Truth of what they have Heard or Seen, not what T hey * believe 
or Remember, or to the Beſt of their Remembrance. | 
To a Jury One Witneſs is ſufficient. But if a Witneſs is u Infamorrs » 1 Ink. 6. 
(i. e.) attainted of a Falſe Verdict, or of a Conſpiracy, at the Suit * & b. 
of the King, or Convicted of Perjury, where a Pardon cannot Re- 
ſtore His Credit, {See 5 Eliz. chap. 9. ] or Convicted of a Præmunire, 
Forgery upon the Statute of the 5 Eliæ. chap. 14. (not upon the Sta- 
_ tute of the 1 H. 5. chap. 3.) or Convicted of Cheating at Cards and 
Dice on the Statute of the 9 Ann. * 14. or Convict of Felony, 
and not * Pardon d. (A Burning of the Hand upon Conviction is * Hob. 11. 
in the Nature of a Statute- Pardon,) [See 18 Elig. chap. 7. ] or if One 2, Vent: 349. 
by Judgment hath loft His Y Ears, or Rood in the Pillory or Tum- 35 15 Za 
brel, or Hath becn Stigmatized, or Branded, or W hipt, &c. All thefe 3 Int. 219. 
ought to be Rojected from Giving their Teſtimony, while the Judg- 3 Lev. 426, 
ment is in Force. But the Record of theſe Convictions or Attain- 180 
ders muſt be produced in Court. You ſhall not be allow'd, to ask 
the Witneſs any-Queſtions to Accuſe Himſelf of any of theſe Crimes. 
You may Impeach His Credit by Other Witneſſes as to his Cha- 
racer and Reputation in General; but ſhall not be admitted, to 
make Proof of Particular Crimes, whereof he never was Convicted; 
for this is not a proper Time for his 'Frial. 3 


t 5 Inſt, 166. 
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* Zudex uon poteſt efſe teſtis in propria cauſa. 4 Inſt. 297. 
Plus valet unus ocmatus teſtis, quam auriti decem. I bid. 
LZeſtilus deponentihus iu pari numero, dignioribus aſt credemgum. I bid. 
Allegans contraria non 1 audiendus. Ibid. 

Furamentum in parte verum, in parte falſum, non eſt admittendum. Ibid. 
Allegans ſuam turpittdinew non eſt audiendus. Ibid, | 
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*1Init.6.b. 2 An Infidel (not a Jew, for he ſhall be Sworn on the Old Teſta- 
7 3 ment) One of Non ſaue Memory, or not of Diſcretion, A Party in- 
> 1 Inft. 6. b. tereſted in the Suit, A“ Wife For or againſt her Husband, er con- 
3 Gro: 433, tra, becauſe they are but one Perſon (except in Caſe of Treaſon, 
ce as; and as to the Wife, upon the Statute of the 3 H. 7. chap. 2. For 
forcibly taking away and marrying Her) The Party to an Uſurious 
Raym. i Contract againſt the Uſurer, in an Information upon the Statute of 
Uſury ; ought alſo not to be Heard as Witneſſes. 
v1 Inſt. 6. b. b Kinſmen, tho' never ſo near, Tenants, Servants, Maſters, Coun- 
2 Abr. ſcllors, Attornies, One of the Jury upon Trial, One that is Bail to the 
1 840. 315. Arreſt, not to the Action, [See Of Bail, ſupra, ] and all Others that are 
not Infamous, or Want Underſtanding, or not Parties in Intereſt, may 
be Witneſſes. A Legatee may be admitted to prove a Will, if his Le- 
gacy is but ſmall; or if he hath received His Legacy, or Releaſed it. 
Kinſmen, Servants, (5c. may be ſworn; but their Credit ſhall be left 
to the Jury. [Sec the 7 & 8 V. 3. chap. 34. 1 Georg. 1. chap. 6. 
8 Geo. 1. chap. 6. Concerning the Solemn Affirmation of Quakers.) 
z Ley. 152. A Witneſs laying a © Wager, That the Party, for whom He is to 
be a Witneſs, will Carry the Cauſe, ſhall not make him incapable 
to be a Witneſs. For then by ſuch Art no unwilling Witneſs could 
be made uſe of. 
Roll Abr. d In An Action Againſt the Hundred upon the Statute of Min- 
1 chefter, the Party Robb'd may be a Witneſs for Himſelf; If a 
74. ' Maſter delivereth Money to His Servant, and his Servant is Robb'd, 
he may be Admitted to prove the Delivery of the Money to His 
Servant, tho' the Maſter is Plaintift in the Action. (C.) For he 
might have had Other Witneſles, to prove the Delivery. A Leſſor, 
that lives out of the Hundred, may be a Witneſs for the Hundred; 
for His Tenant of the Land pays the Contribution to the Loſs by 
Robbery, if a 'Tax is levied. Hundredors, tho' they have no Lands, 
and pay no Taxes, cannot be Witneſſes for the Hundred; becauſe 
when the Money recovered againſt the Hundred comes to be le— 
vied, they may be worth ſomething; and becauſe they are com- 
pellable to Watch and Ward. Sojourners, Servants, and thoſe that 
receive Alms, may be Witneſſes. 
2 Lev. 231, © Members of Corporations ſhall be Admitted, or Refuſed to Give 
236, 24. Evidence, in Actions brought by Corporations, as their Intereſt is either 
Small or Great, whereby it may be preſumed, whether they will be 
partial, or not. But to avoid ſuch Debates, It is the Beſt way to Diſ- 
franchiſe Them. [See the 3 & 4 . & M. chap. 11. 1 Ann. chap. 
18, and Book 1. chap. 7. Concerning the Accounts of Church-war- 
dens, Overſeers of the Poor, and of Decay'd Burgeſles. ] 
An Informer may be a Witneſs, tho' He is to have part of the For- 
feiture, (i. e.) where Other Witneſſes cannot conveniently be Had. 
tiventr. 197. f A Counſcllor, Attorney, Sollicitor, ought not to be examin'd 
Againſt their Clients, becauſe they are obliged to keep Their Se— 
crets. But of Their own Knowledge before Retainer, They inay 
be examin'd as Witneſſes, if ſerv'd with a Subpera. 
82 Roll. Abr. The s King cannot be a Witneſs under his Sign Manual. 
os 8 Things done in ah Foreign Country may be given in Evidence to 
5 8 a Jury. And upon Trial of Things done beyond Sea, The 'Teſti- 
2 Roll. Rep. mony of a Publick Notary from thence is Good Proof. LO. 


346. 
3 Cro. 542. 
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To Prove the Chnfeſſion of the Party, is oftentimes lender Evi- 
dence, if there is no Proof of a Dealing betwixt the Plaintiff and 
Defendant, However a! Confeſſion muſt not be taken as to Part 
only. As if it be ſworn, That the Defendant confeſſed the Debt, 
but ſaid at the ſame Time that He had paid it, The whole ſaying 
muſt be taken altogether. 

If a Witneſs is not able to Travel, A Judge may excuſe His Non- 
appearance, and Certify His Examination. Where a Witneſs can- 
not be preſent at the Trial, by the Conſent of the Plaintiff and De— 
fendant, or by Rule of Court, He may be Examin'd upon Interro- 
gatories, at a Judge's Chamber, 

& Outlawry in a Perſonal Action is no Exception againſt a Wit- 
neſs, though it is againſt a Juror, 


By the 5 Eliz. chap. 9. V One ſerc'd with Proceſs of Subpœna 
ot of a Court of Record to Teſſify as a Witneſs (being Tender'd 
Convenient Charges, and Havins no Reaſonable Let) ſhall make 
Default, He ff. all Forfeit to the Party Grieo'd 101. and his Da- 
mages. [See 3 Cro. 276 to 388, 522, 540. 

By the 29 Car. 2. chap. 3. 4 Deviſe of Lands, &c. muſt be in 
the Preſence of Three ſubſcribing Witneſſes at leaſt. | 


In Criminal Cauſes if a Witneſs refuſes to appear upon a Sub- 
pena, The Court may put off the Trial, and Grant an Attachment 


againſt him for his Contempt. [See the 7 JF. 3. chap. 3. 1 Ann. 


r 
Sce what Evidence by Myitings or Witneſſes may be Admitted 
upon General or Special Iſſues, 2 Roll, Abr. 676 to 687. Trials per 
Pais, chap. 11. Nelſon's Law of Evidence per Tor. 

In many Caſes by Statutes Special Evidence may be given upon 
the General Iſſue, as before obſerved, [See Of Iſſnes ante, and Of 
Evidence and Witneſſes, chap. 5. poſt. | 

Many Times Juries are Induc'd with other Matters by 1 Pre- 
TORE, whereof there are Three Sorts (viz.) Violent, Probable 
or Light. | | | 

m Piolemt is often full Proof; as if one is run through the Body 
with a Sword in a Houſe, whereof he inſtantly Dieth, and it was 
prov'd by a Witneſs, that One was ſeen to come out of the Houſe 
with a Bloody Sword, and no other Man was at that Time in the 
Houſe. So if all the Witneſſes to a Deed are Dead, Continual and 
Quiet Poſſeſſion is a Violent Preſumption of the Truth of it. But the 
Deed may receive further Credit by Compariſon of the Hands and 
Seals. Again, If a Defendant pleads Payment to a Bond, and it ap- 
pears, that the Debt is of So long Standing by the Bond, and it 
hath not been Demanded, nor Intereſt paid, for many Years, It 
ſhall be preſumed that the Money was paid, though the Plaintiff 
hath the Bond in his Cuſtody. If a Rent is behind for twenty 
Years, and the Landlord makes an Acquittance for the Laſt Year 
that is Due, all the Reſt are preſum'd to be paid, Ge. [See the 19 
Car. 2. chap. 6. 6 Ann. chap. 18. where an abſent Perfon ſhall be 
Preſum'd to be Dead, with Reſpect to one in Remainder, Re- 
verſion, or Expectancy of any Eſtate after His Death.] 5 
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| Trials per 
Pais 209. 
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n 1 Inf,6 b. 


o 3 Inſt. 232. 
P x Inſt. 252. 


q1 Inſt, 373. 
a. & "3g 


© 9 Rep. 9. 


5 Rep. 104. 
1 Inſt. 72. a. 


t 9g Rep. 13. 
2 Inſt. 426, 
427, 428. 


* Kely. 15. 
2 Inſt. 42). 


1 Inſt. 6. b. 


n Probable Preſumption proves but Little, and Light Preſump- 
tion not at all. | | 

In General, The Court ought not to Judge too haſtily upon bare 
Preſumption in Caſe of ® Life and Death. 

p A Wrong ſhall never be Preſum d. # 

No Preſumptions ſhall be admitted againſt the Preſumptions of 
Lato in many Caſes, though the General Rule is otherwiſe. 

Note, That Evidence is never * Pleaded ; but the Matter of Fa& 
only; which if it be Denied, the Evidence ſhall be given to the 
Jury, not to the Court. | : 

There may be a Demurrer to Evidence. As if the Plaintiff 
ſhews in Evidence any Records, Deeds or Mritings, or any Sentence 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth 
ariſc, and the Defendant offereth to Demur in Law upon it, the 
Plaintiff muſt Join in Demurrer, or waive his Evidence. So if the 
Plaintift produces Mitneſſes, to prove a Fact, upon which a Matter of 
Law Ariſes, if the Defendant Admitteth their Teſtimony to be 
True, there alſo the Defendant may Demur in Law upon it. So 
may the Plaintiff Demur upon the Defcndant's Evidence, In theſe 
Caſes the Counſel of the Plaintiff and Defendant muſt agree the 
Matter of Fact in Diſpute, and the Jury muſt be Diſcharg'd, and 
the Matter of Law referr'd to the Judges to determine. But if E- 
vidence is given for the King in an Information, or other Suit, and 
the Defendant offers to Demur upon it, the King's Counſel are not 
obliged to Join in Demurrer, but the Court ought to Dirc& the 
Jury to Find the Special Matter. And indeed becauſe Juries u- 
ſually of late find a Doubtful Matter Specially, Demurrers upon E- 
vidence are ſeldom uſed. 3 

There may be alſo a * Bill of Exceptions to the [ Directions con- 
cerning the] Evidence; as when one of the Parties for the Inſuffi- 
ciency of the Evidence on the other Side (as He Conceives) doth offer 
to Demur upon the ſame, and the Court doth not agree to it; then 
the Court ought upon Requeſt to Seal the Bill of Exceptions tendred 
to them in Writing; which upon a Writ of Error may be Heard. [Sec 
Meſt. 2. chap. 31. and the Expoſition thereof. 2 Iuſt. 426, &Gc.] 

In u Criminal Caſes no Bill of Exceptions to the Evidence is to 
be allow'd. For the Statute above- mention d Extends only to Ci- 
vil Cauſes. | | 

Note, * That when the Trial is by Twelve Men, the Judgment 


is not given upon Witneſſes, or other kind of Evidence, but upon 


z Inſt. 26, 
27. 


the Verdict, as the Verdict is Given upon the Evidence. J The E- 
vidence to the Jury is no Part of the Trial. For by Law the Trial 
here is not by Witneſſes, but by Verdict of the Jury. Evidence to 
a Jury and Trial by a Jury are different. 

Oftentimes when the Evidence hath been Heard, The Parties 
doubting of the Verdict, do Conſent that the Jury ſhall be Dratun 

or Diſcharged. But if they cannot Agree, 'Then 1 
2 | 5. The 


? Omnia præſumuntur legitime ſacta, donec probetur in contrarium. 1 Inſt. 2 32. b. 
Injuria non preſumitur. Ibid. 
Odioſa et . non ſunt preſumenda. 10 Rep. 55. 1 Inſt. 78. b. 
4 Stabitur preſumptiont, donec probetur in contrarium. 1 Inſt, 373. b. 2 Rep. 48. 
4 Rep. 71. | 


Ch. 4. Laws of England. 
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After the Evidence given upon the Ifſue, 2 The Jury ought to be 1 Inſt. 225.b. 
kept together in ſome Convenient Place without Meat or Drink, 
Fire or Candle; otherwiſe than with Leave of the Court. They 
ought not to be allow'd to ſpeak with any Stranger, unleſs with 
the Bailift that Attends them, and with him only after they are 
Agreed upon their Verdict. JET 47-101 
Herditt (Vere dittum) is the Anſwer of the Jury concerning the * 11nft.226.a, 
Matter of Fact Referr'd to them by the Court upon the Iſſue. This 
Anſwer they may make without 'Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Ju- 
rors muſt agree together, before there can be a Verdict; and then, 
when they are agreed, It muſt be Delivercd by the Foreman. 
A Verdict may be Either > General or Special. General, which * 10ſt. 226 b. 
is politively Given either in the Affirmative or Negative; as Guilty, “ 
or Not Guilty, &c. Special, where the Jury find the Special Matter, 
or the Fact at large, and leave it to the Judges, to Determine what 
is the Law, that ariſes from the Fact. It may be either upon a 
General or Special Iſſue. Likewiſe this Special Verdict may be 
cither in Civil or Criminal Cauſes that concern Life or Member, 
And the Court cannot Refuſe a Special Verdict, If it is Pertinent 
to the Matter in Iſſue. But a Verdict Finding Matter Uncertainly, 
or Ambiguouſly, is inſuftcient, and no Judgment ſhall be given 
Upon it. N. 
There is alſo a © Publick and Privy Verdict. Publict, which is Inf. 225 b. Wl. 
given in Open Court. Privy, which is given out of the Court, be- |. 
fore any of the Judges of the Court. It is call'd a Privy Verdict, Wl 
becauſe it ought to be kept Secret and Privy from each of the Par- tl 
ties Litigant, till it is affirmed in open Court. But the Jury may 1 
Vary from their Privy Verdict; and though they found for the Plain- i | 
tiff by the Privy Verdict, 'They may find for the Defendant after- 
wards in Open Court by their Publick Verdict. After the Verdict is Wl 
Recorded, They cannot vary from it; but before it is Recorded, | 
they may vary from it. Wh. 
In d Criminal Matters, as Treaſon, Felony, Larceny, The Jury 43 ta. 110. 0 
cannot give a Privy Verdict, but muſt give it openly in Court. [| See yl li 
Of Ferdict, chap. 5. poſt. | | | 15 
e Though the Verdict doth not Find the preciſe Iſſue, yet if the In »- 7.9. | 
Subſtance or Matter of the Iſſue is found, It may be Good. As if in 281. b. 255% 


. 


Aſſiſe of Darrein Preſentment, the Plaintiff alledges the Avoidance | | 10 
of the Church by Deprivation, and the Jury finds the Avoidance by 00 Fi 
Death, The Plaintift ſhall have Judgment; for the Voidance is the | 1 4 
Matter of the Iſſue, and this Rule holds in Criminal Caſes. As \ j 


In an Indictment of Murder, and Plea Not Guilty, the Verdict may 1 
find Manſlaughter ; becauſe the Killing is the Chief Point, and the 1 
Malice ſet forth is only Circumſtance. [See Mere Aftions muſt be 11 
laid, or of Local or Tranſitory Actions, where the Finding of the ay 
Place, or Day is, or is not material, Syupra.] of 
A Jury Sworn and Charged in Caſe of Life and Member, cannot 

be f Diſcharged, till they Give a Verdict. But in Civil Caſes a Sub- 1 1.227 b. | 
ject or Common Perfon (not the King) may be Nonſuit; and then Cent Kel ga. | N (1 
upon Non-appearance of the Plaintiff to attend the Verdict, the Jury EE 
may be Diſcharged without giving any Verdict at all. [See of the | 
Verdict, chap. 5. poſt. „ | i 
| 5 Hhhh | | But li 
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But if a Verdict is Given, The Poſtea muſt be Return'd by the 


Judges of Nife Prins on the Back of the Record. The Subſtance 
of the Return is Cod Poſtea, &c. (viz.) That afterwards the Plain- 


1 Inſt. 22 5. b. 
1 Vent. 125. 
2 Lev. 140, 
205. 


tiff and Defemdant appeared by Their Attorneys before the Fudge of 
Afiſe, and the Fury was Sworn, &c. and found this Verditt, &c. 
and gave ſuch Coſts. But the Colts are to be Taxed by the Protho- 
notary. [See Of Cofts, infra.] | | 

8 Notwithſtanding all this, the Verdict may be ſet aſide, f. If 
the Jury after their Evidence given at the Bar, and before they are 
agreed on their Verdict, do Eat and Drink at the Charge of the 
Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 
for the Defendant; and ſo Vice Verſa. If after They are agreed of 
Their Verdict, They Eat and Drink at the Charge of Him for whom 
They ſhall paſs, It ſhall not Avoid the Verdict. They may Eat 
and Drink at the Coſt of Both Parties, If They Agree to it; or by 
Licence of the Judge. If 'They Eat and Drink at their own Charges, 
It is only Fineable; The Verdict alſo may be ſet aſide, if they throw 
up Croſs or Pile, or Caſt Lots, whether they ſhall Find for the 


Plaintiff or Defendant, Gc. 2. If the Plaintiff, or any in his Behalf, 


after the Jury are gone from the Bar, do Deliver any Letter, c. to 
any of the Jury Concerning the Matter in Iſſue, which was not 
Given in Evidence, It ſhall avoid the Verdict, If it is found for the 
Plaintiff. But not if it is found for the Defendant; and ſo e Con- 
verſo. And if a Witneſs before Sworn, on the Part of the Plaintiff or 
Defendant, is ſent for by the Jury after they are gone from the Bar, 
and Repeats again his Evidence to them, and afterwards They give 
their Verdict for Him whoſe Witneſs He was, the Verdict is Void. 
3. A Verdict may be ſet aſide by the Judge, [Court] If it appears 
to Him [the Judge] to be Given againſt Evidence, or againſt His 
Direction, or where they Give Exceſſive Damages, c. and He may 
Order a New Trial. 4. If One of the Jury dies before the Verdict, 
or if They cannot all agree, The Verdict of the Reſt is Void, and 
a New Enqueſt muſt be awarded. 5. The Verdict may be ſet aſide 

by Writ of Attaint. [See infra. It might be noted, that in ſome of 


. theſe Cafes, the Trial, &c. is recorded, and the Verdict ſet afide 


Of Judgment. 
Þ 1 Inſt. 39. a. 
167. b. 168 a. 
2 Inſt. 236. 
Finch 459. 


Finck 460, 
C. 
2 Inſt, 282, 


495. 


by Judgment of the Court upon Record; in others (as in the Caſe 
of a Verdict againſt Evidence) the Trial is ſet aſide by Rule, and 
— of the Diſtringas, Gc. is not entered, as being ſuppoſed 
void. 

See of Embracery, Book 3. chap. 3. 

IX. The h Judgment (Fudicium quaſi Faris Diftum) is the De- 
termination, Decrec, or Sentence of the Court upon the Suit. Re- 
gularly, It ought to be given according to the Original Writ. 

A Judgment is either Interlocutory or Final. Interlocutory, as up- 
on Dilatory Pleas, where the Judgment in many Caſes is Reſpon- 
deat Onfter (i. e.) Anſwer Over to the Metits of the Cauſe. [Or where 
it is Proviſional, before the aſccrtaining the Damages to be recover- 
ed. See the 8 & 9 V. 3. chap. 10. where if the Plaintiff or Defen- 
dant dies after an Interlocutory Judgment, the Action fhall not 
abate. [The Judgment againſt the King is never i Final. [But _u 

2 the 


 » Pudicium redlitur in invitum. 5 Rep. 28. 

Intereſt Reipublicæ res judicatas non reſtindi. 2 Inſt. 360. 

Res judicata pro veritate habetur. I Inſt. 39. * 2 Inſt. 360, 573. 
Intereſt Reifublice ut judicia rata ſint. 2 Inſt, 84, 360, 


Ch. 4. Laws of England. 603 
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the 6 Ed. 1. or the Statute of Glouceſter, and 2 Iuſt. 282. 18 Ed. 1. 

or Statutum De quo Warranto, and 2 Inf. 495.] 5 

Judgment may be given upon Default, upon Confeſſion, upon 
Demurrer, and upon Trial of the Iſſue. * Outlawry is a Judg- * Finch 457. 
ment in it ſelf. 


1. Judgment may be ſuffered to go by Default, as upon Ni 
Dicit. i Default is taken for Non-appearance in Court. But the 11nft.259.b. 
Default may be ſaved in ſeveral Inſtances. A Recovery by Default I 403. 
againſt an Infant is Erroneous. But the Infant muſt reverſe it by g 
Writ of Error during Minority. 


2. By Confeſſion of the Defendant, by entring Cognovit Actio nem; 
or that he acknowledges the Action; or by Conſent of the 4tror- 
ney for the Defendant, by entring Non ſum Informatus, Gc. This 
is often done by Conſent, with a Stay of Execution till a certain 
Time to ſave Charges, where the Action is juſt, 
In theſe Caſes where the Judgment is without Trial, There muſt 
be a Vrit of Enquiry of Damages before the Sheriff, or His Under- 
Sheriff; of which the Plaintiff is to give the Defendant Notice, and 
bf the 'Time and Place of the Executing the ſame. The Sheriff 
hereupon Summons a Jury of Twelve Men, or of a m Fewer Num- = Finch 413, 
ber (which cannot be chailenged) Examines Witneſſes, and makes . 1 
a Return on the Writ, in Order to a Judgment and Execution. . 
If One is under an Arreſt, and gives Warrant of Attorney to Con- 
feſs a Judgment, and no Attorney for the Defendant is then pre- 
fent to ſubſcribe the Warrant, The Court of King's Bench will ſet 
aſide the Judgment, ſuppoſing it to be obtain'd through Force or 
Fear. If One gives a Warrant to Confeſs a Judgment, and dies 
before it is Confeſſed, u This is a Countermand of the Warrant. * 1 Ventr. | 
But if it is ſign'd on the ſame Day He dies [or after, if given as in 3 18 i 
his Life-time] it is Good. 8 | 


3. Upon Demurrer; as when the Defendant in an Action of Debt ; 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, | | 
and the Court gives Judgment for the Plaintiff to recover His Debt, | | j! 
Coſts and Damages. But if it were in an Action of the Caſe, A | 1 
Writ of Enquiry of Damages muſt be awarded before [final] Judg- 1 
ment on the Demurrer. If Judgment upon the Demurrer is for the | 1 


Defendant againſt the Plaintiff, The Judgment is, That the Plain- | | 

tiff Nihil Capiat per Breve, or per Billam, and that the Defendant 1 

Eat ſine Die. [See the 46 5 . & M. ch. 14. Concerning Heirs.) — 1 
By the 4 & 5 Ann. chap. 16. All the Statutes of Jeofails ſhall be bl Ml 


extended to Judgments upon Nil dicit, Confeſſion, or Non ſum In- 
formatus in any Court of Record, &c. ſo as there be an Original 
Irit, or Bill, and IWarrants of Attorney duly Filed. 


See the ſame Statute concerning Colts for Inſufficiency of Matters 
join'd on Dcmurrer. | 


4. Judgment may be given upon J ria! of the Iſſue, according to the 
various Methods of Trial above-mentioned; where the Court gives 
the Damages without Writ of Enquiry. [See Of 7riat, ſupra.] 

| Hhhh 2 There 


* —_ m — FEES 


An Inſtitute of the Book IV. 


* 


There may be a Stay or Arreſt of Judgment, for want of the No- 
tice of Trial; or becauſe the Plaintiff before the Trial treated the 
Jury, or that the Record differs from the Deed pleaded in ſome Ma- 


terial Point, c. Or you may arreſt Judgment for that which may 


appear upon the Iſſue-Roll ; as for ſome Material Defect in Plead- 
ing, which is Matter of Subſtance, tho' there is a Verdict. [But ſec 
the 5 Georg. 1. poſt.] Therefore to Move in Arreſt of Judgment, is 
To ſhew Cauſe why Judgment ſhould not be ſtopp'd. But Regu- 


larly no Motion for Arreſt of Judgment ought to be made but with- 


in the firſt Four Days in the Term, [or after the Rule given upon 
the Poſtea, if there be four Days within 'Term. ] | 

Here All Matters of Fact muſt be made out by Affidavit. [Sce 
the 29 Car. 2. chap. 5. 17 Car. 2. chap. 9.] 

At the Common Law the Judges may amend the Miſpriſions of 
Clerks in their Judgments, or any Part of the Record, in the ſame 
Term. But of another Term They could not before the 14 Ed. 3. 
chap. 6. [See the 8 H. 6. chap. 12. what Defects in Records may be 
amended, and 8 Rep. 156, 157, Cc. Blackamore's Caſe. ] 


By the 5 Georg. 1. chap. 13. here any V erdift hath been Given 
in any Attion in any Court of Record in England or Wales, The 
Judgment ſhall not be Staid, for any Defett in Form or Subſtance in 


any Part of the Proceedings. [In any Bill or Writ. See Poſt, Of 


Mrits of Error.] 


See the 13 Elis. ch. 5. Concerning Fraudulent Judgments, to a- 
void the Debt, G c. of another, 29 Car. 2. chap. 3. 46 5 V. GM. 
ch. 20. Act, for the better Diſcovery of Judgments; and from what 
Time Judgments affect Lands, and may be good againſt Purchaſers 
and Mortgagees; and have Preference againſt Heirs, Executors or 
Adminiſtrators. And ſee 5 Ann. chap. 18. Concerning Entry of Judg- 


ments, (Fc. in the New Regiſter's Office for the Veſt-Riding of the 


County of Z7ork. 6 Aun. ch. 35. For the Eaſt-Riding of York. 7 Ann. 


ch. 20. Concerning Entry of Judgments, Gc. in the New Publick 


9 2 Inſt, 288. 


Office, before they can bind Lands, Gc. in the County of Middle- 
ſex, 8 Georg. 1. ch. 25. For ſetting down the 'Time of ſigning Judg- 
ments in the Principality of ales and Counties Palatine. 5 
If the Plaintiff or Defendant prevails in the Suit, They ſhall be 
allow'd their Coffs ; (i. e.) Legal Coſts of the Suit; but not Coſts and 
Expenſes of Travel or Loſs of Time. Coſts are given by Statutes, 
For the Common Law does not give Caſts in any Caſe. [For Da- 
mages and Coſts of Suit, Sec the 6 Ed. 1. chap. 1. 6 Ed. 2. ch. 14, 
23 H. S. chap. 15. 8 Elis. chap. 2. 18 Elis. chap. 5. 4 Fac. 1. ch. 3. 
5 & 6IW.& M. chap. 12. 8& 9 V. z. chap, 10.] In which laſt 
Statute Coſts of Suit are Granted in ſeveral Actions ; as where there 
are ſeveral Defendants, and One is acquitted ; upon Demwurrers ; 
if Judgment is affirmed for the Defendant upon a J/rit of Error; 
[See the 3 H. 7. chap. 10.] In Maſte and Debt upon the Statute for 
'Tithes, where the Damage found by the Jury ſhall not exceed twen- 
ty Nobles; In all Suits upon Writs of Scire Facias, Prohibition, 
IVilful and malicious Treſpaſſes, certified to be ſuch. [See allo = 
3 40 5 


4 tl 


* Ubi damna dantur, victus vifteri in expenſis condemnari debet. 2 Inſt, 289. 
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4 & 5 Ann. chap. 16. For Coſts upon Inſufficiency of Matter in 
Demnrrers join d, at the Diſcretion of the Court, and for Coſts 
upon a Verdict on any lilue in the ſaid Cauſe, unleſs the Judge 
Certify, that the Defendant, Cc. had a probable Cauſe, to plead 
ſuch Matter. 


By the 43 Eliz. chap. 6. In Per ſonal Actions in the Courts at 
Weſtminſter (being not for Land or Batter 'D) if the Fudges will cer- 
tiſy that the Debt or Damage does not amount to 40s, or above, 
no more Coſts than Damages, or leſs at Diſcretion, 

By the 21 Jac. 1. chap. 16. In Actions on the Caſe for Words 10 
more Coſts than Damages, if the Jury Aſſeſs Damages nnder 40 s. 

By the 22 & 23 Car. 2. chap. 9. In all Actions of Treſpaſs, A,. 
ſault and Battery, and other Perſonal Actions, where the Judge 
ſhall not certify, That a Battery was Proved, or the Title of the 
Land chiefly in Qneſtion; no more Coſts than Damages, if the 
Jury find the Damages under 40s. But ſee 8 & 9 V. 3. chap. 10. 


See the 11 & 12 IV. z. chap. 9. which extends the 22 G 23 Car, 
2. chap. 9. before- mentioned to the Courts in J/ales, and the 
Countics-Palatine of Cheſter, Lancaſter and Durham. 

No Coſts againſt the King, See the 24 H. 8. chap. 8. nor againſt 
Executors or Adminiſtrators; nor For or againſt One that ſues 12 
Forma Pauperis. See the 11 H. 7. chap. 1 2. 

By ſome Statutes there are Treble or Double Damages or Coſts 
given; as by the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. There are 
Double Coſts where Actions are brought againſt Officers, &c. By 
the 2 . & M. chap. 5. treble Damages and Colts upon a Reſcous 
of a Diſtreſs for Rent, (5c. Double Coſts upon a Judgment Afirm- 
ed on a Writ of Error by the 13 Car. 2. chap. 2. [Sec the 3 & 4 
Ann. chap. 16. and the 10 Rep. 115. In what Caſes Single, Dou- 
ble or 'Treble Damages and Coſts ſhall be given.] 

Note, P That when a Statute doth increaſe Damages to the 
Double or Treble Value, Gc. where Damages before were given, 
there the Plaintiff ſhall recover his Double and Treble Damages 
and Coſts; and: the Coſts being Parcel of the Damages ſhall be 
alſo Trebled. But where Double or Treble Damages are in an Ac- 
tion newly given, where no Damages were formerly Recoverable, 

there the Plaintiff ſhall recover thoſe Damages only, and no Coſts, 
unleſs the Coſts too are expreſly given by the Statute. 
There are no Coſts given in a Quare [mpedir. [See Tf. 2. or 


13. Ed. 1. chap. 5. 


By the 23 H. 8. chap. 15. Ile that ſues in Forma Pauperis ſhall 
not pay Coſts, but ſhall ſuffer ſuch Puniſhment as the Juſtices or 
Jude of the Court ſhall think fit. 


Sce 2 Iuſt. 112, 200, 288, 289. Dany, Abr. Tit. Coſts. Tit. Da- 
age]. 


X. After Judgment Proceſs of Execution doth begin. It begins 
where the Action doth end. | 


4 Fixe- 


P 2 Inſt. 289. 
10 Rep. 116. 


Of Execu- 
tion. 
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q1ilInſt.154 4, 


2 Inſt. 394, 
395- 


3 Rep. 11,12. 


Finch 470, 
471, 


r IInſt. 2 89. a. 
3 Rep. 11, 12. 
5 Rep. 86,87. 
F. N. B. 93. 


An Inflitute of the Book IV. 


q Execution is the Obtaining of Actual Poſſeſſion of any Thing 
acquired by Judgment of Law. At Common Law, where a Sub- 
ject ſued Execution upon a Judgment for Debt or Damages, He 
could not have the Body of the Defendant or his Land in Execu- 
tion (unleſs in ſpecial Caſes) but only of his Goods and Chattels, 
and of his Corn and other preſent Profit that grew upon his Land : 
For this Reaſon He had only a Fieri facias to levy upon Goods 
and Chattels, and a Lepari facias, to levy the Debt or Damages 
upon the Land and Chattels. Both were to be ſued out within the 
Year, But now Execution may be otherwiſe by Statutes (pig. ) by 
Capias ad Satisfaciendum in many Caſes againſt the Body; and by 
Elegit againſt the future Profit of Land. | 

Execution is either in Perſonal, Real or Mixt Actions. 


1. In f Perſonal Actions Execution may be Three Ways, (eig.) 
By Capias ad Sati faciendum, Elegit and Fieri Pacias. 


1. By Ca. Sa. or by Capias ad Satisfaciendum, to impriſon the 
Body after Condemnation till Satisfaction. [See Capias ad Sati,faci- 
endum in the Catalogue of Writs, ante.] It lies not againſt Peers of 
the Realm, or their Wives, except perhaps in ſome ſpecial Caſes, 
nor againſt Executors or Adminiſtrators for the Debt of the Te- 
ſtator or Inteſtate, except a J)evaſtavit is return'd; and then a Ca. 
Sa. lies againſt the Body, or Fieri Facias againſt their Goods. Re- 
gularly it lies only againſt ſuch Perſons, againſt whom a Capias 
doth lie at the Commencement of the Suit. [See the 5 & 6 V. &. 
AL. chap. 12. An Act to take away the Proceſs for the Capiatur 
Fine in the Courts at IJeſtminſter.| 

If One is in Execution by a Ca. $a. No other Execution can be 
ſued againſt Him, His Lands or Goods, But, 


By the 21 Jac. 1. chap. 24. The Party at whoſe Suit any Perſon 
ſhall ftand charged in Execution for Debt or Damages Recovered, 
His Executors or Adminiſtrators, may, after the Death of the Per- 
fon fo charged in Execution, Sue forth New Executions againſt the 
Lands, Goods and Chattels of the Perſon Deceaſed. Howbeit This 
et ſhall not extend to Lands Sold Bona Fide (after the Zudement ) 
when the Money raisd thereon is paid, or ſecured to be paid, to 


_ Creditors in Diſcharge of due Debts. 


f 1Inſt.2$9.b, 
Reg. Orig, 
299, 501, 


[Sec the 1 Jac. 1. chap. 13. infra, and the Statutes concerning 
Eſcapes, Book 1. chap. 7. See alſo 2 Geo. 2. ch. 22. 3 Geo. 2. ch. 27. 
for the Relief of Priſoners in Execution, not charged with the Sum 
of one hundred Pounds. | 

2. An Elegit is a Judicial Writ given by Statute, either upon a 
Recovery for Debt or Damages, or upon a Recognizance in any 
Court that hath Power to take it. For, 


By Weſtm. 2. chap. 18. or 13 Ed. 1. Ih that recovereth a Debt 
or Damazes, or upon a Recogmzance, in the King's Court, may at 
His Election Have u Fieri Facias of the Goods and Chattels of the 

5 Debtor, 
« Fxecutio ct fructus et finis legis. 
Juris effectus in exrcutione conſiſtit. 
Parum eſt latam efſe ſententiam, niſi mandetur executioni. 


Executio juris non habert injuriam. 1 Inſt. 289. a. ; 
Ta ous in curia noſtra rite acta ſunt, debit execntioni demandari delent. 2 Inſt. 83. 


* . * 1 a 


Wy * 


— CEC 


1% Him All 


© Exccutors and Adminiſtratbrs of «Plaintiff or Recognizee; ot , 10g, 
Succeſſors of a Cognizec, have this lechion, though not named in 
the Statute ; otherwiſe of an Affignee. | See of Scire facias, infra:] 
Tho' the u Sherif is only mention'd in this Act, a Serjcant at . 2 Inft. 394. 
Mace, and every other immediate Officer to a Court of Record, is 4 Rep. 65: 
included by the Equity of the Act, who by Precept in the Nature 
of an Elegit may Extend Lands. Gc. 

Where there are two Judgments, and the Plaintiff is in Poſſeſſion 
by Virtue of an Elegit on the laſt Judgment, yet the Plaintiff in 
the firſt Judgment may afterwards ſuc out an Elegit upon his firft 
Judgment, and have the Lands delivered to him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, though He had 
the firſt Extent. 200 G4) 30% 

By the Motety of the Land, * ſuch Land is to be Underſtood, « i Inſt. 103. 
which the Defendant had at the Time of the Judgment Given, or 4 & b. 
of the Recognizance acknowledged, unleſs it is convey'd away By * 935 
Fraud to Deceive Creditors. I ſay, At the Time of the Judgment; 
that is where the Action is brought in Reſpect of the Perſon, not of 
the Land. But if an Action of Debt is brought againſt an Heir and 
he Aliencth Hanging the Writ, 'The Land which he had at the 
Time of the Original Purchaſe, ſhall be charged. [See the 4 & 5 
V. & M. chap. 14. infra.) By Virtue of theſe Words the Moiety of 
the Land, J The Sheriff may Extend Lands in Antient Demcſne, , jut 
a Term for Years, an Annuity, Rents, &c. Ihe Sheriff may Extend 397. 
or Sell a Leaſe, becauſe it is a Chattel. But Copyhold Lands cannot; E ge 
be Extended by Elegit ; for it would be Prejudicial to the Lord, if; 4 
any Stranger ſhould have Intereſt in the Lands Holden by Copy $ Rep. 171. 
without Admittance of the Lord. The Plaintiff may Have Exc- 1 


395˙ 


396, 


cution againſt the Body, Goods and Chattels of a Copyholder. [Sce 2 Cro. 18,79. 


for 4 Time of Binding the Property of Goods, the 29 Car. 2. ch. 3. 
intra. | | | 
By Reaſonable Price and Exten:. 2 Price refers to Goods and - 4 Rep. 74. 


Chattels: Extent refers to Land. And this Appraiſement and Ex- Ind. 289. b. 


tent upon the Elegit muſt be found by Enqueſt of Tela Men re- * Inſt. 396. 


turned of Record. An Obligee cannot pray, That the Extenders 
ſhall take the Land, Gc. at the Rate at which They appraiſe Them 
in an Elegit ; but on a Statute-Merchant, or Staple He may. The 
Goods are not to be Sold, but arc to be Delivered to the Party at a 
Reaſonable Price upon the Appraiſement, If upon an Elegit there * Hob. 58, 594 
is only Execution to be had on the Goods, becauſe there is no Lands; 2 Cr. 338, 
If it happens that the Goods are not ſufficient, The Plaintiff, (as It 8974. 
is ſaid) may have a Capias. For here the Elegit is in Effect but a = lat. 395. 
Fieri Facias ; Otherwiſe if Lands were extended. 

Till the Debt is Lecied—® Yet if the Party Pays and Satisfics the » . Inſt. 395, 
Debt of Record, He ſhall enter into His Land, And ſo the Tenant 396: 
of the Land may Enter, when the 'Tenant by Elegit is ſatisfied by“ Ke. 97: 
the Extent, or Receipt of the Profits or Rents. But not in Caſe 
of an Extent upon the Statute : For He muſt have a Scire facias. 


If 
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< 1 Inſt. 290. b. 


5 Rep. 92, 93. 
2 Cro. 555, 


Ik the Chattels are ſufficient to pay the Debt, and it appeareth 
ſo to the Sheriff, then the Sheriff ought not to Extend the Land. 
Before the Extent is Filed, The Court may ſtay the Filing of the 
Writ, and Grant another, if they find any Fraud or Partiality. 
An Elegit lies in JVales, c&c. For That the King's IWrits run not 

in Wales, Gc. is to be underſtood of Original Writs. | 
ri See Of Eſtate By Elegit, Book 2, chap. 1. Of Purchaſe, Book 2. 
chap. 3. and the Catalogue of Writs Supra, verb. Elegit, 32 U. 8. 
chap. 5. For Remedy where Lands in Execution are Evicted or Re- 
covered by Elder Title, and the Expoſition of that Act, 1 Iuſt. 289. b. 

290. 4. 2 Iuſt. 678, Gc. 4 Rep. 66. —— 13 Eliz. chap. 5. con- 
cerning Fraudulent Judgments and Executions of Lands and Tene- 
ments, Goods and Chattels, to Defraud Creditors, Gc. 16 & 17 
Car. 2. chap. 5. Concerning Extents upon Judgments, Statutes or 
Recognizances, where Part of the Lands Extendible are Omitted, 
Gc. and the 29 Car. 2. chap. 3. where Exccution may be upon 
Lands, held for One in Truſt ; and when the Writ of Execution - 
ſhall bind the Property of Goods, i7fra. | 


3. © Fi. Fa. or Fieri Facias (from the Words in the Writ 'Ouod 
Fieri Facias de Bonis et Catallis, &c. See Meſtm. 2. chap. 18. ſupra, 
and the Catalogue of Mrits, ſupra) lies againſt the Goods and Chat- 
tels of Him, againſt whom Judgment has been given for Debt or 
Damages. It alſo lies againſt Executors or Adminiſtrators, to be le- 
vicd of the Teſtator's Goods. | See Of Scire Facias, infra.) But by Fieri 
Facias the Sheriff cannot break open Doors, to take the Goods. 

By the Seizure of the Goods, The Sheriff hath a Property in 
Them ; and after the Debt Levied, the Sheriff is Debtor to the 
Plaintiff. Jo 

This Writ is only-againſt the Goods and Chattels. By Virtue of 
it a Term for Tears may be Sold, as well as any other Goods, and 
without an Enqueſt or Jury. Alſo Corn Growing may be Sold. 


« $Rep. 96, And the Sale ſhall take Effect, 4 though the Judgment is afterwards 


143. 
1 Roll. Abr. 


Reverſed; Elſe no one would Buy. But the Plaintiff ſhall be reſtor'd 
to the Value. The Sheriff cannot deliver the Goods taken by Him 


1 Cro. 278. jn Execution to the Plaintiff in Satisfaction of His Debt; becauſe 


His Authority is to fell the Goods. Goods Pawn'd, or Goods of a 
Stranger, in the Poſſeſſion of the Defendant, Things annexed to 
the Freehold, Goods bought Bond Fide Depending the Action, 


e Dalt. Sher. ſhall not be Subject to the Execution. '© The Sheriff, (5c. at his 


' 2 Inſt. 4, 


2 Roll. Abr. 


Peril muſt Take Notice, whoſe Goods they are. But if the She— 
riff enquires by a Jury, where the Property is lodg'd, and it is found 
that they are the Defendant's Goods, when they are not, This 
will Excuſe the Sheriff. | 

If you Levy only Part of the Debt on a Fieri Facias, You may 
have Ca. Sa. or Capias ad Satisfaciendum for the Reſidue. 

f If the Defendant is a Bencficed Clerk, and the Sheriff Returns 
Onod eſt Clericus Beneficiatus, Gc. A Writ goes to the Biſhop of the 
Dioceſs, to Levy the Debt and Damage De Boris Ecclefraſticis; who 
thereupon ſends forth a Sequeſtration of the Profits of the Clerk's Be- 
nefice, directed to the Church-wardens, Gc. to Gather up the ſame; 
and to pay them Over to Him that had the Judgment, 'till the 
Debt is paid. But this Writ of Sequeſtration mult be Renew'd Every 


2 | Term 5 


AS * * 
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Term; and the Biſhop Uſually takes Bond of the Plaintiff to ſave 
Him Harmleſs. 


Note, 8 That there is an Execution on Body, Land and Goods, * Finet 4j 
upon Statutes-Merchant, Staple or Recognizance in the Nature of 1 
a Statute-Staple. The Manner of this Execution is Directed by > Inſt. 675. 
the 11 Ed. 1. 13 Ed. 1. 27 Ed. 3. chap. 22. 23 H. 8. chap. 6. 

See Of Payment of Rent, Book 2. chap. 2. Of a Recognizance, 

Book 2. chap. 3. Of Action of Debt, ante, where One may have 
Execution upon a Recognizance after the Firſt Day of Failure, 
without Staying till all the Days are paſt. 


By the 1 Jac. 1. chap. 13. If One in Execution is Delivered by 
Privilege of Parliament, when the Privilege ceaſes, The Plaintif,, 
His Executors or Adminiſtrators, may fue Out a New Execntion 
againſt Him. | Ds 

By the 16 & 17 Car. 2. chap. 5. When any Judgment, Statute or 
Recognizance for Payment of Money, ſball be extended, It ſhall 
not be Avoided or Delayed, becauſe Part of the Lands extendible 
are Omitted; Saving to the Party whoſe Lands are extended, His 
Remedy for Contribution. This Aft is not to give any Extent or 
Contribution againſt an Heir within Age, (5c. 

By the 29 Car. 2. chap. 3. Sheriffs may deliver in Execution all 
Lands, whereof others ſhall be ſeiſed in Truſt for Him azainſt 
whom Execiition is had upon a Statute, Fudgment, Oc. 

No Writ of Execution ſhall bind the Property of Goods, but from 
the Time of It s Delivery to the Sheriff, or Coroners; who upon Re- 
ceipt thereof (without Fees) ſhall Endorſe the Day of the Month 
and the Near, when they Receiv'd it. <5 

By the 3 & 4 W. & M. chap. 14. Execution wpory a Fudament, 
where an Heir hath made Over Lands Deſtended to him, may be ta- 
ten againſt ſuch Heir for the Debt of His Anceſtor, as if it was 
His Oc De bt. 


See the 8 Aun. chap. 17. Concerning the Payment to a Landlord 
of One Near's Rent before Execution, &c. Of Rent, Book 2. ch. 2. 


2. In Real or Mixt Actions The Writs of Execution are, 1. An 
Tabere Facias Seiſiuam, Lo put one in Poſſeſſion of Frechold Lands 

ecovered; which is done by the Delivery of a Bough of a Tree, 
Clod of the ſame Land, or of a Ring of a Door to give Poſſeſſion 
of a Houſe, (5c. in the Name of Seiſin. 2. Habere facias Poſleſ- 
ſionem, Lo put a Plaintiff in actual Poſſeſſion of his Term again, 
when he hath been czected out of his Term, and Hath Recovered 
it By Judgment in Ejectment. The Sheriff in Executing both theſe 
Writs, may break open Doors, and deliver Seilin or Polleflion thereof 
to the Plaintiff. For after Judgment It is not the Houſe of the Je— 
nant or Defendant. [See Of the Sheriff, Book 1. chap. 7.] 

See the 29 Eliz. ch. 3. 3 Geo. 1. ch. 15. For the Sheriff's Fees for 
Executing Any Writ of Capias ad Satisfaciendum, Fieri Facias, 
Hlegit, Habere Facias Seiſiuam, Habere Facias Poſſeſſionem, Cc. 


L444: Note, 
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„ Lit. 5053, | Note, u That if any of theſe Writs, whether in Perſonal or Rea! 
Finch 469, Actions, are not Executed within a Year and a Day after the Judg- 
1M. 29% b. ment; then to revive Re udgment, and to obtain Exccution, there 
Inſt, = muſt be a Writ of Scire Þacias out of the ſame Court, where Judg- 
471. ment was given, to fhew Cauſe, why the Execution ſhould not be 
Awarded. See Weftm. 2. chap. 45. and the Expoſition of it, 2 7ſt. 
469, 370, Gc.) But If the Pain fueth out any of them within 
the Year, He may Continue them after the Year, till he hath E- 
ecution. If Judgment is againſt a Teſtator, there muſt Iſſue a $cjre 
Facias againſt the Executor though within the Year) to ſhew Cauſe, 
why Execution ſhould not be awarded. The like againſt an Ad- 
miniſtrator of an Inteſtate. And fo on the Plaintiff's Part, If Heir, 
Exccutor or Adminiſtrator, becauſe the Perſon is Alter'd. IF One 
 Recovers againſt a Feme Sole, and She is Married within the Year 
and Day, a Scire Facias muſt Go Againſt the Husband, to ſhew 


Cauſe, Ge. 


By the 4 & 5 Ann. chap. 16. Payment is a Good Plea in Bar to 
a Scire facias upon a Judgment for Debt. | 


If You proceed not Upon the Scire Facias, an Action may be 
brought upon the Judgment. | 
Where the Plaintiff hath obtain'd Judgment againſt the Defen- 
dant, in an Action where Special Bail hath been Given, The Plain- 
| tiff may take the Defendant in Execution, or proſecute his Bail. 
i Lit. 5055 A Defendant cannot i Plead to any of Theſe Writs of Execu- 
_ A b. tion. But if He hath any Matter ſince the Judgment, to Diſcharge 
* me 4 him of Execution, he may have an Auditd Onereld; or Plead in 
Bar of Execution to a Scire Facias; as a Relcaſc of all Actions or 
Executions, Outlawry, (5c. 
Upon Judgment againſt the King in a Petition, He is preſently 
out of Poſſeſſion. 
Roll. Abr. * In Court-Barons Execution is only by Diſtreſs and Impounding. 


222. 'till the Party is ſatisfied. 
i. In all Cafes where the Defendant cannot be taken, or hath no 


Land or Goods to pay the Debt, &c. He may be Ontlazw'd after 
Judgment in the Common Pleas ; and when a Suit is Commenc'd 
by Original in the Kizg's Bench, or is removed into that Court by 
Writ of Error out of the Common Pleas, The Defendant too may 
be Outlaw'd after Judgment. ND 


of Writsin XI, If any one hath Juſt Cauſe to be Relieved againſt theſe Pro- 
Nature of .ceedings, He may have JV7its in the Nature of Appeals to Reverſe 
oe” Them; This may be done by Writ of Error, Writ of Falſe Judg- 
ment, Writ of Attaint and Auditd Quereld. 
F. N. B. 20. I. A! Mrit of Error lieth, where one is Grieved by any Error 
3 288. b. in the Foundation, Proceedings, Judgment or Execution in ny 
5 Rep. 111. Court of Record, that hath Power to hold Plea of Debt or 'Tret- 
7 Rep.11,12. paſs above 4o J. It muſt be returnable in the King's Bench ; ® for 
Rep. 39, No Writ of Error is returnable in the Cammon Pleas. 


„ Finch 480. It lies not upon an Interlocutory Judgment. 
cont. 


F. N. B. 20. 
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By the 31 Ed. 3. Stat. 1. chap. 12. Erroneous Judgments in the 


Exchequer ſball be examin d before the Lord Chancellor and Trea- 
ſurer, and ſome of the Fuſtices ; and if any Error is found, They 


may correct the Rolls, &c. 

By the 27 Fliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2. chap. 21. 4 
Mirit of Error upon a Judgment in the King's Bench is Returnable 
in the Exchequer-Chamber, ezhere the King is no Party. And the 
Cauſe of Error fhall be Heard and Determined before the Fuſtices 
of the Common Pleas, aud the Barons of the Exchequer ; except 
Error Concerning the Juriſdiction of the King's Bench, &c. L Pot. 
Judgment Afarmed or Reverſed, The Record ſhall be ſent back to 
the King's Bench to proceed, and to award Execution thereon. 

The Party Gricvcd may be Heard again by a further Nit of Er- 
ror in the Upper Hoiſe of Parliament. 


Onare, If the Statute of the 27 Elis. extends to a Judgment in 
the Kings Bench upon a ire Facias only? For it ſeems to be 
Caſus Omi ſſus. 8 

No Writ of Error lies to reverſe à Judgment in an Action Oui 
tam, Oc. in the Exchequer-Chamber „ becauſe the King is Party; 
nor upon the Statute De Scaudalis Magnatum. 

If in the King's Bench the Proceedings are commenced by Original 
Writ, The Writ of Error is Returnable directly before the King and 
the Lords in Parliament. [See the Order of jt, Finch 482, 483.] 

o There is alfo another Writ of Error, which is when the Re- 
cord is already in Court, and therefore call'd a Writ of Error. Me 
Reoardo Quod Coram Nobis Refadet. It lies an a Judgment in the 
King's Bench for any Error in the Record, as want of an Original, 
u. ] Gc. or touching Matters of Fact, as Nonage, Death of the 
Party, Gc. Here is no need of bringing a Writ of Error in Panlia- 
ment to Reverſe the Judgment un this Court, if the Errors are 
only Matters/of Fact, becauſe it may be brought in the ſame Court 
to Reverſe it. Error in Fact is not the Fault of the Judges, there- 
fore it may be decided by them. This may be done in the Com- 
mon Pleas, in the fame Term, without Writ. LO. 

Upon a Judgment given .in the King's Bench in Felaud, The Writ 
of Error iſhall be Sued and Return d in the King's Bench in Exgland. 
See the -6 Teo. 1. chap. 5. So a Writ,of Exror muſt be Return'd 
upon a Judgment given in the, Counties Palatiue.] 1 

When a Writ of Error is brought after Verdict, He that brings 
the Writ muſt find Sureties to Proſecute it. [Sce the 3 Fac. 1. 
chap. 8. 13 Car. 2. Stat. 2. chap. 2. 17 Car. 2. chap. 8.] 


By the 5 Geo. 1. chap. 13. All Mrits of Error, wherein there ſhall 
be any Variance from the Original Record, or other Defett, may be 
Amended by the Court, where ſuch I/rits are Returnable. 

here Any Ferditt hath been given in any Conrt of Record in 
England or Wales, The Judgment ſhall uot be Reverſed for any 
Defect in Form or Subſtance in any Part of the Proceedings | I 
any Bill or Il/rit ]. 

This Act not to extend to any Appeal of Felony, or to Proceſs on 
any Indictment, Preſentation or Infor mation. 

Iiiis | [See 


a 3 Cro. 142 
I Ventr. 49 
cont. 

1 Cro. 294. 


F. N. B. 21. 
3 Rep. <4 
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PE.N.B.17, 
18, 


q F.N,B. 105. 
I Inft. 294. b. 


r F. N. B. 102. 
1 Inſt. 290. b. 


I Inſt. 168. a. 
2 Inſt. 351, 
387. 

5 Rep. 93, 94 


[See the 3 H. 7. chap. 10. 13 Car. 2. Stat. 2. chap. 2. 16 & 17 
Car. 2. chap. 8. 8 G 9 V. z. chap. 10. 406 5 Ann. chap. 16. For Re- 
covery of Coſts upon Writs of Error for the Plaintiff or Defendant.] 

Tho' a Judgment is Reverſed, yet the Plaintiff may bring a 
New Action for the ſame Cauſe. 


By the 10 & 11 W. 3. chap. 14. No Fine or Common Recovery, 
nor any Fudgment in any Real or Perſonal Action, ſhall be Revers d 
for any Error therein, unleſs the Writ of Error, or Suit for Rever- 
fing ſuch Fine, Recovery or Judgment, be Commenced and Proſecu- 
ted with Effet within Twenty Tears. Saving the Right of Infants, 
Non Compos, &c. 


2, A Writ of P Falſe Judgment lieth for Falſe Judgment in a 
Court Not of Record. 


3. A Writ of 4 Attaint lies againſt a Jury, and is to examine whe- 
ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to 
Evidence, in a Court of Record upon Iſſue join'd, that upon Con- 
viction of the Jury the Judgment following upon it may be Rever- 
ſed. | See Finch 484, 485, 486, 487, 488.] But this Writ of Attaint 
is almoſt out of Uſe; and inſtead thereof Motions are uſually made 
for New Trials, when a Verdict is Againſt Evidence. [See the 
11 H. 7. chap. 21. 23 H. 8. chap. 3.] 


4. 1 An Audita Ouerela lies, where One being in Danger of Exe- 
cution, or is actually in Execution, may be Reliev'd upon Good 
Matter of Diſcharge, which hath happen'd ſince the Judgment. As 
if the Plaintiff after Judgment Releaſes to the Defendant all Execu- 
tions, Gc. The Defendant is driven to his Audita Ouerela; for 
He cannot Plead this Releaſe to any of the Three Writs of Execu- 
tion above-mention'd, [Sce Audita Querela in the Catalogue of 


Write, ſupra.] | 


Theſe are the General Parts of the Proceedings in Civil Suits 
or Cauſes. I ſhall only add, that f Forms of Writs, Declarations, 
Pleas, Iflues, Judgments and Executions, do much contribute to 
the Right Underſtanding of the Law, and the Reaſon of it ; which 
therefore a Student muſt endeavour to be acquainted with. 
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HA FP. V. 


Of the Proceedings in Criminal Cauſes, (viz.) Of the 
Proceſs for the Arreſt or Outlawry of the Criminal, 
of Bail, Indictments, Approvers, Appeals, Informa- 
tions, Arraignment, Of the Behaviour of the Offender 
upon His Arraignment, Of Trial, Conviction and 
Attainder, Judgment, Forfeiture, Arreſt or Reverſal 
of Judgment, and Falſifying Attainders, Execution, 
Reprieve, Reſtitution. 


O ſhew the Proceedings in Criminal Cauſes, or Pleas of the 
Crocon, It will be Neceſſary, to Give a General Account of 


the Proceſs for the Arreſt or Outlawry of the Criminal, Of Bail, 


Indictments, Approvers, Appeals, Informations, Arraignment, Of 
the Pehaviour of the Offender upon His Arraignment, Of Trial, 
Convittion and Attainder, Fudgment, Forfeiture, Arreſt, or Rever- 
ſal of Fudgment, and Falſifying Attainders, Execution, Reprieve, 
Reſtitution. 


I. The Proceſs is fo call'd, becauſe it 3 or gocth forth Of the pro- 
ces Tor the 


by ah: IP Arreſt 
taken, is all the Proceedings in Real and Perſonal Actions, and Cri- guitawry of 


minal Pleas. But if taken /iri1y, it is the Procceding after the O- theCriminal. 
riginal out of the Plea-Roll before Judgment. In this Senſe Pleas ** Rep. 157. 


upon former Matter, either Original or Judicial. 8 Proceſs largel 


of the Crown are not included ; therefore I take it in the larger 
Meaning. | 

[See Of Writs, chap. 4. ante. | 

An Arreft is the Apprehending or Reſtraining of One's Perſon by 
Procefs in Execution of the Command of ſom: Court or Officer of 
Juſtice, as I have ſaid before in the former Chapter Concerning 
Writs and Arreſts in Civil Cauſes. To this Arreſt All Perſons, Ec- 
cleſiaſtical or Lay, Men or Women, are ſubje& in Criminal Caſes. 
[See Of Liberty, Book 1. chap. 1.] This Arreſt is the Beginning of 
Impriſonment. But, 


By Magna Charta, chap. 29. Or the 9 H. 3. chap. 29. No one ſhall 
be taken or Impriſon'd, or Diſſeiſed of his Freehold, &c. or Qutlaw'd 
or Baniſh'd his Country, or in Any Sort Deftroy'd, or Condemned at 
the King's Suit, or Before any Judge whatſoever, unleſs by Lawful 
Judgment of His Peers, or according to the Law of the Land. 


Let us conſider the ſeveral Parts of this Chapter. 

n No One ſhall be Taken or Impriſor'd, i. e. Attach'd, Arreſted, » 2 loft. 23, 
or Reſtrained of His Liberty, but according to Law, either B 
Command and Order of a Court of Record, or by Lawful War- 


rant, or the King's Writ. 


Or 
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46, 201. 
3 Inſt, 20g. 
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Or Difſeiſed of his Freehold, &c. i. e. His Lands or Tenements, 
Goods or Chattels, ſhall not be ſeiſed into the King's Hands, or he 
ſhall not be Diſſeiſed of His Lands and Tenements, or be diſpoſſeſſed 
of His Goods and Chattels, but according to the Law of the Land. 
Or Outlato d, i. c. put out of the Law, or Deprived of the Benefit 
of the Law, but according to the known Law of the Land. 
Or Baniſh'd his Country, but either by Authority of Parliament, 
or in Caſe of Abjuration for Felony by the Common Law, where 
One Took an Oath before the Coroner, to leave the Realm for ever. 
i 3 Inſt. 115, 1 But Abjuration being founded on the Privilege of the Sanctuary of 
LES the Church, or Church-yard, is wholly taken away by the 21 Fac. 1. 
chap. 28. [ Sce the 31 Elia. chap. 1. Concerning Recuſants. 
k 2 Inſt. 46, Or in any Sort Deftroy'd, i.e. k Forejudged of Life or Limbs, diſ- 
5 inherited, or put to Torture or Death, or by any Ways that tend to 
forteſeue, His Deſtruction, but according to Law. AN 1 Torture, or Torments 
_ 7% of Perſons accuſed are againſt the Common Laws of England; nei- 
3 Inſt 35. ther can it be warranted by any Preſcription or Statute. But it is ſaid, 
3 Rep. 4 That Irons may be put upon Perſons Impriſon'd for any Cauſe. [See 
Heſt. 2. chap. 11. 7 Fac. 1. chap. 4. Bratt. J. 3. fol. 137. 4. 2 Iuſt. 
316. 3 Iaſt. 34, 35. 8 Hd. 2. Cyron. 432. Layer's Trial 4.| 
= :Inft.qag. Unleſs By Lawful Judgment of His Peers. m It is ſaid Judg- 
ment, not Verdict, becauſe the Lords of Parliament are not ſworn, 
but give their Judgment upon their Honour. His Peers, i. e. His 
* 2 Inft. 29, Equals. n For as every One of the Nobility (being a Lord of Par- 
Pp liament) is a Peer to all the other Lords of Parliament, tho' they 
are of ſeveral Degrees; So the Commons are Peers to One Another, 
tho' diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen, (5c. 
z Inſt. 31, ® But this Clauſe is to be underſtood, when One Accuſed does Ap- 
pear and Plead, and is willing to Have His Cauſe 'Tried by His Peers. 
Otherwiſe the Proceedings may be by Capias, Outlawry, Gc. as 
the Law directs. _ - 
? 2 Inſt. a6, Or According to the Latu of the Land, i. e. P According to the 
59, 51, 282 Common Law, Statute-Law, or the Cuſtom of Exglaud, or by 
due Proceſs and Courſe of the Law. | 
Note, That theſe Words, According to the Law of the Land, do 
refer to ali the Precedent Matters in this Chapter of Magua Charta. 
And therefore in every Branch of it you muſt add, Unleſs By Laev- 
ful Judgment of His Peers, or According to the Law of the Land. 
See the Petition of Right, 1 Car. 1. chap. 3.] | 
Now Proceſs according to Law is of Two Sorts {viz.) Before Pre- 
ſentment or Indictment, and After Preſentment or Indictment, | 
1. The Proceſs Before Preſentment or Indictment, is either by tlie 
King's Mrit or by IWarront. 
* 2 Inſt. 53, 4 By the King's Merit, to take one without Summons, upon a Sug- 
54, 186, 157+ geſtion ; as by the Writ De Vi L.aica Remocenda, Thoſe that reſiſt, 


ogg on may be forthwith arreſted; By Ne Exeat Reguo, Perſons going 
Finch 340. beyond Sea without Leave, may be ſtopp'd and arreſted upon Sug- 


Dalr. ch.170. 
p. 448, 449. 


geſtion, Gc. | 
By Warrant, either Expreſs, or Ry L,aw. Expreſs, as where there 
hath been a private Information, or a Witneſs has depoſed againſt an 
Offender, He may be taken up by a Warrant from the Privy Coun- 
cil, a Scerctary of State, or a Juſtice of Peace, and Committed to 
Priſon. By Laco, as when a private Perſon arreſts and apprehends 
3 one 
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one that He ſaſpebts, to have committed Treafon or Felony, When 
Treaſon or Felony has been conimitted. Thus when Treaſon or 
Felony is committed (for Treaſon or Felony mult be done) and the 
Common Fame is, That . is Guilty; or if a great Quantity of 
Arms, or Stol'n Goods, are found in his Cuſtody; It is Lawful for 
any one, that Suſpects J. to be an Offender, 30 Apprehend Him. 
But whether the Suſpicion is juſt or Lawful, The jo lges will De— 
termine in an Action of Falſe Impriſonment, Habeas Corpus, &c. 
A Private Perſon may Arreſt a Night-walker, and detain Him 'til! 
Morning, That, if he can, He may make it appear, He is a Per— 
ſon of Good Fame. [O.] A Private Perſon may Arreſt one that is 


like to break the Peace by an Affray. But after the Aﬀray is End- Crompe. 


ed, an Offender cannot be Arreſted without an Expreſs Warrant. It J 


is Regularly True, That no Private Perfon can of his own Autho- 
rity arreſt another for a Breach of the Peace, after it is Over, as he 


ar. 179. 
I, P. C. 91. 


may in 'Treafon or Felony; but it ſeems Reafonable, that for in- * 2 10. 521. 
ferior Offenſes, Scandalous and Prejudicial to the Publick, An Ar- 2 Roll Abr. 


reſt of the Offender by a Private Perſon ſhould be allow'd, after 546. 


the Offenſe is Committed, in Order to bring him before a Juſlice of 
Peace. Arreſts are not only AMlotod to Private Perſons, but often- 
times © Commanded by the Law. For (as I before Hinted) Perſons 
Preſent at the Committing of a Felony, muſt ufe their Endea- 
vours, to Apprehend the Offender, under Penalty of Fine and Im- 
priſonment. [See the 3 JI. 7. chap. 1. For the amercing of a Town- 
ſhip, when a Murderer Eſcapes.] Upon Hue and Cry, Every Man by 
the Common Law as well as by Statute, may and ft Arreſt the 
Perſon ſuſpected, even tho' the Hue and Cry is Feign'd. LO. Sce 
Of 1Hne and Cr, Book 3. chap. 1. Tit. Robbery.] And fo in Ad of 
an Officer, that hath an Expreſs Warrant or a Warrant by Law, eve- 
ry one muſt endeavour to Arreſt a Malefactor. In ſuch Caſes a Pri- 
vate Perſon may break open a Houſe, if upon Demand He cannot 
be admitted to take the Offender. But upon u Sfpicion a Private 
Perſon cannot break open the Door of a Houſe, though he may 
enter, if the Door is open. If a Juſtice of Peace makes a Warrant 
upon a bare Surmiſe, ahd by Virtue thereof One breaks a Houſe, to 
ſearch for a Felon, or Stolen Goods (tho' it is uſually practifed) It 
is againſt Magna Charta. [See Bvok 1. chap. 7. Tit. Juſtice: of the 
Peace, in fine.) When a Felon is khown or fuſpected, A Juſtice 
of Peace may fend his Warrant to the Conſtable, to go along with 
the Party, that gives the Information of the Felony, or that ſuſ- 
pects one to have committed a Felony, to Keep the Peace in Ap— 
prehending the Felon ; but It is the Arreſt of the Party, who can- 
not break open any Houſe; to Arreſt the Felon, except in Cafes 
aforeſaid, where he is Commanded by Law to Apprelticnd him. 
x When One is Arreſted by a Private Perſon, it | 


Offender, or Perſon fuſpected, in a Houſe, in thè Stocks or Cage, 
till he is Delivered to the Conftable or uſtice. 

Note, That whatſoever a Private Perfon may Do, an Offcer as a 
Private Perſon, may alſo do, as a Juſtice of Peace, Conftable, (5c. 
Thus a Conſtable without Proceſs may Impriſon a Perſon, ſuſpected 
of Felony, in a Houſe, Stocks or Cage, till he can bring 7 

a Juſtioe 


t 2 Inſt. 172. 
zInſt 53,117, 
118,139,152 


Inſt. 177 
b. C U. 


u 4 Inſt. 177, 
178, 179. 

5 Rep 91,92. 
H. P. C. 94. 


; muſt be brought Delt. ch. 
to the Conſtable ; but if the Conſtable cannot be found, to a Juſtice 17%; ee 
of Peace. In the mean Tinie a Private Perſon may Detain the 9 55. 
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az Inſt, 186, 
187. 


2 H. P. C. 
209. 


2 Finch 335. 
3 Inſt. 31. 


d5 Rep. 52, 


91. 
4 Inft. 177. 
H. P. C. 94. 


Dalt. chap, 
193. P. 32% 
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a Juſtice of Peace. And morcover the Conſtable (with or without 
Warrant) may Break open Doors, to take an Offender, after Demand 
to be admitted, where Felony is Committed, or a Dangerous Wound 
Given. [See of Petty Conſtable, Book 1. chap. 7. See the Statute of 
incheſter, or 13FEd. 1. chap. 4. as to the Power of Bai li of Towns 
and Matehmen.] But this, I ſay, is not to be done by Virtue of his 
Warrant from the Juſtice. Indeed a Conſtable in ſuch Cafes hatl: 
greater Authority than a Private Perſon, and the Law takes an eſpe- 
cial Notice of Him; ſo that on that Account he differs from a Private 
Perſon ; but he cannot Juſtify an Arreſt for a Breach of the Peace 
out of His Preſence, without a Warrant for ſo doing. 

The King cannot Arreſt any Man for Suſpicion of Treaſon or 
Felony, as any of His Subjects may. Becauſe if the King does Wrong, 
the Party could not have his Action. If the King commands me by 
Word of Mouth to Arreſt a Man, and accordingly I do Arreſt Him, 
He ſhall have his Action of Falſe Impriſonment againſt Me; although 
It was done in the King's Preſence. 'The King cannot do it by any 
{uch Extrajudicial Command; but muſt do it by Writ, or by Order 
or Rule of ſome of his Courts of Juſtice, according to Law. 

2, 2 After Preſentment or Indictment found in Treaſon or Felony, 
or on an Appeal of Death, The firſt Proceſs is a Capias, directed to 
the Sheriff, to Take and Impriſon the Offender. * On an Indictment 
in Treaſon or Felony, an Appeal of Death, or Breach of the Peace, 
A Capias out of the K. B. lieth againſt a Peer. b Here the Sherift, 
or others in Aid of Him, may break open Doors to take the Offen- 
der, if upon Demand they cannot be Admitted; for here the King's 
Writ contains a Non Omittas propter aliquam Libertatem. But if 
the Offender cannot be taken, then an Exigent is awarded in Order 
to an Outlawry ; which lies in all Indictments of Treaſon, Felony, 
Appeals of Felony or Mayhem, and on all Returns of Reſcous, and 
alſo in all Indictments of Treſpaſs V et Armis, or any other Crime 
of a Higher Nature. [For the Capias and Exigent See the 5 Ed. 3. 
ch. 11. 25 Ed. 3. Stat.5.ch. 14. 6 H. 6. ch. 1. 8 H. 6. ch. 10. 10 H. 6. 
ch. 6. For the Addition of the Eſtate and Degree, Miſtery, Town 
or Place, and of the County of the Offender, in Proceſs of Outlaw- 
ry in Indictments and Appeals, See 1 H. 5. ch. 5. and 2 Inſt. 665, 666, 
667, 668, 669, 670. See the 4 & 5 M. & M. chap. 22, for a Writ of 
Proclamation upon iſſuing any Exigent in Criminal Matters accord- 
ing to the Form of the 31 Eliz. chap. 3.] 

Sce Of Ontlawry, chap. 4. ante, and of Arreſt or Reverſal of 
Judgment in Criminal Caſes, infra. 

© Upon an Indictment on a Penal Statute, or in 'Treſpaſs Vi ct 
Armis, or other Crimes of an Inferior Nature, A Yerire Facias is 
the firſt Proceſs (which is but a Summons to make the Party appear) 
and if the Party is Return'd ſufficient, a Diſtringas goeth Forth; 
and ſo a Diſtreſs infinite 'till the Party appears. But if the Sheriff 
Returns Nichil, then a Capias is to iſſue out againſt the Offender : 
After that an Alias and Pluries, and then an Exigent and Outlatory. 
A Subpena goeth firſt out of the Crown-Office on a Criminal 7zfor- 
mation, and then a Capias, againſt Private Perſons, or Diſtringas 
againſt Aggregate Bodies, upon Non-appearance. But for the pro- 
per Proceſs on Informations on Penal Statutes, It muſt be as in 
"Treſpaſs Vi et Armis, [See the 21 Jac, 1. chap. 4. 2 5 

1 jeſe 
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Theſe are the Common Proceſſes in Criminal Cauſes, to make 


an Offender appear. But ſometimes there are Special Proceſſes ap- 
pointed by Srarmtes; as upon 33 H. 8. chap. 10. For unlawful 
Games; 5 Fliz. chap. 4. Againſt a Servant, that runs away into 
another County; 22 . 8. chap. 5. Where Land in one County is 
Chargeable to Repair a Bridge in another County; 5 Elis. chap. 
12.0. 8. Concerning Foreſtallers, (5c. 

It may not be improper, to mention here a Proceſs, to bring in 
an Offender, awarded by the Diſcretion of the Judges upon a Sug- 
geſtion, or their own Knowledge, without any Indictment, Appeal 
or Information, pig. an Attachment; which is uſually granted in 
Caſes of Abuſe and Contempt, eſpecially by the Courts in Meſt- 
minſter-Hall, againſt Inferior Judges, Sheriffs, Bailiffs of Liberties, 
Attornies, Jurors, &c. where they may proceed in a Summary 
Way by Interrogatories upon Oath, or of their own Knowledge, 
againſt a Perſon preſent in Court; or ſend the Attachment forth 
againſt one Abſent, upon a Complaint on Oath or Affidavit, and 
Commit him, till he Anſwers Interrogatories. [See Hawkins's 
Pleas of the Crown, Book 2. chap. 2.] | 

If an Offender is taken upon Proceſs, He is preſently to be commit- 
ted to the common Gaol, [See 5 H. 4. chap. 10. 23 H. S. chap. 2. 
11G 12 V. 3. chap. 19. 5 Ann.chap.g. 6 Georg. 1. chap. 19. And 
Book 2. chap. 7. Tit. Gaoler.] or clſe he is to be bound in a Re- 
coanizance ingly, or with Sureties and Bail, according to the Na- 
ture of the Offenſe, to appear at a Day in Court, to anſwer for his 
ſuppoſed Offenſe ; the Informer being likewiſe Bound to Proſecute, 
or to Give Evidence againſt Him, or both to Proſecute and give 
Evidence at the next General Gaol-Delivery or Quarter-Seſſions, 
c. [See the 1 & 2 Ph. & Mar. chap. 13. 2 & 3 Ph. & M. chap. 
10. 10 (7 11 V. z. chap. 23.] 


By the 3 Jac. 1. chap. 10. Anu Offender which is to be convey'd to 
Gaol, ſhall bear all Charges, both of himfelf and of thoſe that con- 
vey him thither. If he refuſes ſo to do, The Conſtable of the Town- 
ſhip where He hath any Goods (being within the ſame County) upon 
a 3 from a Fuſtice of the Peace may ſell ſo much "14d as 
in the Diſcretion of the ſaid Fnſtice ſhall be thought ſufficient, to 
ſatisfy the ſaid Charges; the Appraiſement to be made by the Neigh- 
bours, and the Overplus to be render d to the Offender. 

1f the Offender hath no Goods to ſatisfy the Charges, the Conſta- 
bles, Church-wardens, &c. ſhall make a Tax upon every Inhabitant, 
to pay the ſaid Charges, &c. 


d While he is in Priſon, the Gaoler is bound to give him Suſte- 41 lub. 


nance, and muſt not ſuffer him to die for Want of it. 


For the Examination of Flons; And of the Warrant and Mitti- 


mus, Book 1. chap. 7. Tit. Fuſtices of the Peace. See alſo of the 
Privy Council and Secretaries of State, chap. 1. ante. 


295. a. 


[See the 1 & 2 Ph. & M. chap. 13. 2 & 3 Ph. & M. chap. 10, 9 Ref. 87. 


II. When the Offender Appears, or is 'Taken upon Proceſs, It Of Bail ia 
muſt be conſidered, whether he ought to be Admitted to Bail. 
| k k E K There- 


Criminal 
Caſes. 
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Therefore let us enquire, What is Bail, Who may be Bail'd, and 


© 4 Inſt. 178, 


179. 
H. P. C. 96, 


Da 
alt. ch. 166. 
p. 41). 


f 2 Inft. 42, 
186, 189. 


at Common Law in the Courts at 


by N hom. 
1. © Bail are Suretics taken, by a Perſon Authorized, That an 
Offender ſhall appear at a Day, and anſwer, and be Juſtified by 


Law. This Sort of Bail is Different from Bail in Civil Cauſes, taken 
By Sheriffs, Gc. [See Of Bail, chap. 4. ante.] Mainpernors (Mann- 
captores) are only Sureties, that in Caſe the Criminal does yot ap- 
pear, (tho he was never Arreſted or in Priſon) are to forfeit their 
Recognizances. But Bail is a Cuſtody ; for no Man is Bail'd, but 
he that is under an Arreſt, or in Priſon. Therefore the Bail may 
ſeize the Priſoner, if they ſuſpe& He will Fly, and carry him before 
a Juſtice to find New Sureties, or to be committed in Diſcharge of 
the Bail. The like may be done by the Juſtices in Caſe of Inſuf- 
ficient Bail. No One is Bail'd, but he that is arreſted or in Priſon. 
But one may be Mainpern'd, that never was arreſted or in Priſon. 
Hence it appears that Every Bail is a Mainpriſe, but that every 
Mainpriſe is not Bail. The Bail ought to be Two Sureties at the 
leaſt. In ſome Caſes, as on a Habeas Corpus after a Commitment 
for 'T reaſon or Felony, the Practice in the K. B. is to require Four. 
If it is Inſufficient, a ſultice of Peace that took it, is Fincable by the 
Juſtices of Gaol-Delivery, if the Criminal doth not appear. Inſuf- 
ticient Bail is where the Bail is not of Ability to pay the Sum, in 
which they were bound. [See the 27 Ed. 1. chap. 3. De Finibus le- 
vatis.| Therefore the Juſtices may examine the Sureties upon Oath, 
concerning Their Abilities in reſpect of their Eſtates. [See the 1 & 
2 Ph. & M. chap. 13.] Bail is either in a Certain Sum, as 40 J. 
each at leaſt, with the Criminal in Double the Sum ; or Body for 
Body, in which Caſe, if the Offender does not Appear, The Bail 
ſhall not be Executed, but only Fined, But However 'The Princi- 
pal is always bound in a certain Sum. [See the 1 V. & M. Sep. 1. 
chap. 2. againſt Exceſſive Bail. ] 
This is the Deſcription of Bail in Criminal Caſes. | 
2. As to the Perſons that ay be Bailed; it is allowed, that by 
the f Common Law All Perſons might be Admitted to Bail, till 
They were Convicted, almoſt in every Caſe. Upon Conviction the 
Offenſe does appear. Ely 
By the Common Law Perſons were Bail'd By the Writs De Homine 
Replegiando, and De Odio et Atia, directed to the Sheriff, who was 
to take Pledges for Them in his County-Court, except for the Death 
of a Man, or by the Command of the King, or his Juſtices, or for 
the Foreſt. [ See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chap. 4. 
In Theſe Caſes the Sheriff was not to intermeddle in His Court, 
but the Remedy was By Habeas Corpus, and fo Theſe were Bail'd 
22 uſter. But, 


By Weſt. 1. chap. 15. or the 3 Ed. 1. chap. 15. Perſons Out law'd, 
Thoſe that Have abjur'd the Realm, Approvers, Such as are Taken 
with the Mainer, Priſon- Breakers, Thieves openly Defam'd and 
Known Appellees by Provers during the Life of ſuch Provers, Houſe- 
burners, Counterfeiters of the King's Seal or Coin, Excommunica- 
ted Perſons (taken upon the Certificate of the Biſhop) Manifeſt Of- 
fenders, Traitors againſt the King's Perſon, are not Repleviſable 


by Common Writ, or without IFrit. 


4+ 8 To 
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'To explain this Statute, 1 TORRES | 

Perſons Outlat d, and Thoſe that have abjured, &c. _ 8 An Out- 2 Inv 8), 
law in Felony cannot be Bail'd, becauſe He is attainted in Law. For _ * 
the Intendment of the Law in admitting Perſons to Bail is, be- 16%. 
cauſe it is uncertain, whether the Party is Guilty or no; which can- Palt eh. 166. 
not be ſaid when One is attainted. But a Perſon attainted by Gut- #2 
lawry of any Felony. may appear in Perſon, and plead Miſnbmer, or 
alledge Error, in Avoidance of the Outlawry, be it on Indictment 
or Appeal; and the King's Bench may Bail Him. Thus One cannot 
be Bail'd, if He is attainted by Verdict as well as by Outlawry. 
Outlaw'd and Excommunicate Perſons ſeem to be put for Exam- 

les only. in the Statute ; implying that all other Perſons under the 

Jike Circumſtances are excluded. | INS 

Approvers, [See infra.) Theſe appear to be Gnilty by Judgment, 
Conviction or Confeſſion. _ | 

Such as are Taken with the Mainer. For in this Caſe, No: Stat 
Indifferenter, whether the Party is Guilty or no, being taken with 
the Manner or Maier, i. e. with the Thing ſtol'n as it were in His 
Hands. ; ; = | 

Thieves openly known and Notorious; where there is plain Evi- 
dence againſt Them. 8 18 

Priſon-breakers. For it is preſum'd, that He that is innocent, 
will never Fly or Break Priſon. | 

Perſons taken for Manifeſt Offenſes, under the Degree of Felony, 
but of a Dangerous Nature. Yet the Practice is otherwiſe. 

| Theſe are under Violent Preſumptions of Guilt. | 

Houſe-burners, Counterfeiters of the King's Seal or Coin and Trai- 
tors againſt the King's Perſon, are excluded the Benefit of Bail by 
Reaſon of the Heinouſneſs of their Crimes. 3 | 

By Common IWrit or without Mrit, i. e. h The Sheriff ſhall not * 2 Ind. 186, 
Replevy Them by the Common Writs De Homine Replegiando, 313. 
Writ of Mainpriſe, or De Odio et Atia (which are diſuſed) or Ex 
Officio without Writ, [See the 28 Ed. 3. chap. 9. poſt] ZS 


By the ſame Statute, Thoſe that are Indicted of Larceny by Iu- 
queſts taken before Sheriffs or Bailiffs by their Office; or for ſome 
Light Suſpicion ; or For Petty Larceny, not being before Guilty of 
other Larceny; Acceſſory to any Felony ; or Accuſed of Treſpaſs ; 
may be Let to Bail before the Sheriff by good Sureties, for which the 
Sheriff ſhall be anſwerable. | | 1. 


But then Thoſe indicted of Larceny ought to be of Good Reputa- 
tion, and there ſhould be no ſtrong Preſumption, that They are 3 
Guilty. By Inqueſts taken before Sheriffs or Bailiff, i. e. i Before : , 1,6 3 
Sheriffs in their Turns or Lords in their Leets, &c. [See the 1 Ed. 
4. chap. 2. By which the Sheriff ſhall deliver all Preſentments and 
Indictments to the Juſtices of the Peace at the Next Seſſions.] 

Light Suſpicion; If They are of a good Character, and are not 
ſuſpected of Crimes expreſly excepted by the Statute. | 
Petit Larceny; if there is any Colour of their being Not 


Guilty, | 
Kkkk2 * All 
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* 1 Inſt. 190. 
H. P. C. ioo. 
Dalt. ch. 166. 


p. 421, 422, 
423. 


7 H. P. C. 
98, 101. 

4 Inſt. 178, 
179. 


m H. P. C. 


99. 
Dalt. ch. i 66. 
p. 420. 


k All Acceſſories Before and After the Fact are Bailable, if there 
are not very ſtron Prefumptions of Guilt. Principals ſuſpetted only 
of Burglary and Robbery, tho' Indicted, may be Bail'd. [But Sco 
Who may Take Bail, infra, and the 31 Car. 2. chap: 2. h. 21. 
The Party Accuſed of 7. reſpaſ?, or in any Offenſe below Felony, 
muſt be Bailable; unlefs ouſted by Statute ; or unleſs Judgment be 
Given. ! For if One hath been Indicted, Convicted; and hath had 
Judgment, He cannot be Bailed. | | Ws 
Theſe are fufficient Hints for the Expoſition of Meſtm. 1. chap. 15. 
which tho! it relates only to Sheriffs, Gc. yet I find that tho Superior 
Courts are often governed = it. | 
m He that hath dangerouſly Hurt another, may go undet Bail, 
till the Party is Dead. [EH | 
[See the 29 Fliz. chap. 5. 6. 21. 31 Eliz. chap. to. $. 20. Where 
Bail is not Required to Informations on Penal Statutes: ] +. 
ln many Offenſes Bail is exprefly Ouſted by Particular Statutes as 
well as by Veſtm. 1. chap. 15, ene N 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall not Admit to Bail, 
ſuch as are in Priſon by Condemnation, Execution, Capias Utla- 
gatum, Excommunication, Surety of the Peace, or Committed by 
the Special Command of any Juſtice, and Vagabond Refuſing to 
Serve. | 


Bail is alſo taken away by Particular Statutes From Unlicenced 


Atebouſe-keeper , From Perſons ae in the Name of Another, 


Bankrupts Refuſing to be Examined, Father and Mother of Na- 
ftards not performing Juſtice's Order, Collectors of Money for Re- 

airing Bridges, Conſtables, &c. neglecting their Duty, Killers of 
Deer and Conies, Dyers convicted of uſing Logwood, Eugroſſers, 
Deſtroyers of Fiſh, Forgers, Foreſtallers, Unqualified Perſons de- 
ſtroying the Game, Players at unlawful Games, Perſons Guilty of 
Fraudulent Conveyances, Hatters taking above Two Apprentices, 
Deſtroyers of Hawks, Surveyors neglecting their Duty concerning 
the Highways, Thoſe that Reſiſt a Diſtrainer for Seiſing Horſes in 
Waggons or Carts Travelling for Hire, above the Number allow'd, 
Inn: keepers ſelling at unreaſonable Gain, Labourers going from 
Work before it is Finiſh'd, Abſenters from Mrfters, Refuſers of the 
Oath of Allegiance when 'Tender'd, Perſons Guilty of Perjury in 
any Court of Record, or of Perſwading and Procuring Soldiers to 
Deſert, Phyſicians Committed by the College of Phyſicians in Low- 
don, Refuſers to pay Rates to the Poor where no Diſtreſs can be 
made, Overſeers of the Poor refuſing to paſs their Accounts, (5c. De- 
pravers of the Common Prayer, &c. Diſturbers of Preachers, Recu- 


ſancy, Incorrigible Rogues, Deniers of the Chriſtian Religion, the 


Trinity or Inſpiration of the Scriptures, Unlicenced S$choohnafters, 
&c. Scamen quarrelling and Fighting in His Majeſty's Yards, Gc. 
upon Non-Payment of Fine, Misbehaviour of Servants. and 4ppren- 
tices, Sheriffs neglecting Duty concerning the Election of Knights of 
the Shire, Tranſporters of Horſes without Licence and of Live 
Sheep, Witches, Takers away of omen Unmarried, and under 
ſixteen Years of Age, Gc. Theſe Statutes are partly aro 5 

ITY under 
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under their particular Heads, and in their proper Places. [But See - 1 | 
Dalton, chap. 177. and Nelſon's Juſtice, Oc. Tit. Bail. | 1 
Note, That if an Offender is committed to Priſon, He may be | 


Removed by Writ of Habeas Corpus to the King's Bench; * which = 2 18. 189. al 
may Bail Him in all Cafes, unleſs Bail is Ouſted by a Particular 4 
Statute. 

3. To ſhew h may Take Bail, or Bail Offenders, Obſerve That j | { 
Bail may be taken by ® Virtue of a Writ, or ex Offcio: By Merit, U. p. c. | Jl 
as by the Writ of Odio et A4tia, Writ of Mainprize, [Sec fupra.] 3. 104 | 
Homine Replegiando, Habeas Corpus, [See the 31 Car: 2. chap. 2: . 
or the Habeas Corpus Act, For Bail in Treaſon, Felony, and in other TY 
Criminal Caſes; the Subſtance of which hath been repeated, Book 1. . 
chap. 1. ] Fx Officio, 1. By the Juftices of the King's Bench, who 
may in an Original Profccution by Indictment or Appcal before 
Them (as upon an Indictment or Commitment Returned to Them 
by Habeas Corpus or Certiorart) take Bail, where another Court 
cannot, Þ as in Caſe of Murder, Appeals of Death, [See 3 H. 7. ch. 1.] * Staund. 18, 
or in Caſes prohibited by Veſt. 1. chap. 15. 4 For that Statute be- os my 98, 
ginning with Sheriffs, and other inferior Officers, extends not to 4 4 Inſt. 185; 
Judges of any Superior Courts, who have Liberty of Admitting to 186, 189. 
Bail by the Common Law. Nay, it is affirm'd, That this Court e 
may (upon Good Cauſe) admit Perſons to Bail, that are Impriſon'd 
by the King Special Command, or by the Order of His Privy Conn- 
cil, [See Magna Charta, chap. 29. 25 Ed. 3. chap. 4 28 Fa: 3: 
chap. 3. 42 Ed. 3. chap. 3. The Petition of Right, 3 Car. 1. chap. 1. 

16 Car. 1. ch. 10.] or by Order of either Houſe of Parliament, as if 
They manifeſtly exceed their Juriſdiction, Co. Sed Quære, and ſce 
Hawkins's Pleas of the Crown, Book 2. chop. 15. ] or by Order of 
Chancery in ſome Caſes. | Queer, and ſee Ihid.] or by Order of In- 
ferior Courts. [See for the Power of other Courts in Meſtniuſter- 
Hall, 31 Car. 2. chap. 2.] 2. By Juſtices of GaokDelivery, who 
may take Bail, where * Juſtices of the Peace cannot take it; as of, Dalr. ch. 
a Perſon Convict of Manſlaughter Se Defendendo, or by Miſad- 255. b. 4:5: 


f H. P. C. 104. 
venture, or of a Perſon Convict of Manſlaughter that hath a Par- 103 "OP 


106. 


By the 3 H. 7. chap. 3. Two Juice of the Pearce (1 Quor.) Coke of Bail 
have Power to let to Bail Perſons ſuſpetted of Felony, or others d _ 
Bailable by Law, until the next Ouarter-&e ſſioms or Gaol. Delivery, Poo 
and there ſhall certify the ſame, in Pain of 101. 

The Statute of the 1 Rich. 3: chap. 3. which gave Power: to One 
Juſtice of the Peace, to Bail Priſoners is Repealed. 

* By the 1 & 2 Ph. & M. chap. 13. No Juſtice or Juſtices of the 
Peace can let any to Bail, which are forbidden to be Bail'd by Welt. 
1. ch. 15. Aud none Arreſted for Manſlaughter or Felony, or Su{pici- 
on of Manſlaughter or Felony, being Bailable by Law, ſhall be let to 
Bail by any Juſtices of the Peace, but in Oper Seſſions, or By Tw o 

Juſtices (1 Quorum) at leaſt being Both Preſent at the Time of [ſuch 
Bailment ; which ſhall be certified in Writing with the Examina- 
| tion 


„„ 


* 
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tion of the Priſoner taken before Bailment, at the next General 


t 21nft. 315. 
4 Inſt. 178. 
Dalr. ch. 166. 
P. 420, 423. 
H. P. C. 99, 
101. 


Gaol- Delivery, ander the Penalty of a Fine to be ſet on Them by 
the Fuſtices of Gaol-Delivery. The Juſtices of Peace and Coroners 
within the City of Londos and County of Middleſex, and in other 
Cities, Oc. may follow their Cuſtoms, (5c. 


[Sec more in the ſaid Statute, and the 2 & 3 Ph. & M. ch. 10. 
Whereby Perſons accuſed of Manſlaughter and Felony; being ſent 
to Gaol for Want of Bail, are to be Examin'd, and the AYcenſers 
to be bound Myer, 248 | | 

t This Statute of the 1 & 2 Ph. & M. chap. 13. ſeems to Admit; 
That for Manſlaughter, and all other Homicides; except Murder, 
or for Felonies, the Oftender may be Bail'd by Juſtices of the Peace. 
But if in Caſe of Manſlaughter; tho' it be Se Defendendo, and it 
does appear ſo to the Juſtices, yet if the Party Accuſed Confeſſes the 
Fact upon Examination; or it is apparently known, that he Kill'd 
Another, They cannot Bail Him. [Sce JWeſtm. 1. chap. 15. ſupra.) 

If it is Uncertain, That He was the Slayer, and the Charge is 
but Manſlaughter, They may Bail Him; For the Act ſuppoſes, that 
in ſome Caſe Manflaughter is Bailable by Law. So in the Caſe 


of Felony. 


4 Dalt. ch. 


166. p. 424 
H. P. C. 106. 


* + Inſt. 191. 


H. p. C. 97. 


Dalt. ch. 
166. p. 421, 
422. 

H. P. C. 98. 


v After Indictment and Proceſs iſſued thereupon in Caſes auder 
Felony, or in Caſe of Treſpaſs, Miſdemeanor (where Bail is-not pro- 
hibited by a particular Statute) One may be Bailed by Two Juſtices 
of the Peace, whereof One to be of the Ovorum. Others ſay by 
One Juſtice. [See the 29 Fliz. chap. 5. Where One may appear 
without Bail upon a Penal Statute.] - | 

* As to Refuſe Bail, where the Party ought to be Bail'd, is a 
Miſdemeanor, and Fineable; fo to Admit Bail, when it ought 
not to be Admitted, is puniſhable by the Juſtices of Gaol-Delivery 
by Fine, or as a negligent Eſcape at Common Law; and is like- 
wiſe puniſhable by ſeveral Statutes. | See Meſtm. 1. chap. 15. 27 Ed. 
1 9.25 3. 4 Ed. 3. chap. 2. 16 2 Ph. & M. chap. 13. 31 Car. 2. 
chap. 2. 5 | 

Vie One is brought before a Juſtice, and it does not appear, That 
a Felony is committed, He may Diſcharge Him; but 726 Felony 
has been Committed, and the Party is Only ſuſpected, He muſt Bail 
Him, or Commit Him to the Common Gool. [See 6 Georg. 1. 
chap. 19.] 


By the 28 Ed. 3. chap. 9. Inqueſts before Sheriffs, &c. are taken 


away, and the Power to Admit to Bail upon Indifiments beforc 


Of Indic- 
ments. 


23 Inſt. 209. 
H. P. C. 94, 
9 5" 


Them. [See the 1 Ed. 4. chap. 2. ante. 


III. If any Court of Record Commits One for a Contempt done 
in Court, They may Diſcharge Him by like Order at their Plea- 
ſure. * But if One is Committed for Treaſon, Felony, or other 
Crime, or Suſpicion thereof; He cannot be Diſcharged till He is 
Indicted and Acquitted, or 1zzoramus found, or He is Delivered by 
Preclamation. 

And ſo it is, if any be taken and impriſon'd by Lawful Warrant, 
or the King's Writ, He cannot be Diſcharged without Legal Pro- 
cecding, but by the King only; tho' one taken by the King's Writ in 
2 ; a Pri- 


ee 
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a Private or Civil Action, may be Diſcharged and ſet at Liberty by 
the Plaintiff, even tho” in Execution. But ſee the 3 1 Car. 2. chap. 2. 
the Habeas Corpus Act.] | 

Now an [ndittment or Eudictment (From E-,u,, TO Ac- * 1 Inft. 
cuſe) is a Bill or 3 drawn up in Writing at the Suit of the —— 1 
King for ſome Offenſe, either Criminal or Penal, and Preferr'd to a ; pr. Sell. 4. 
Grand Jury of twelve Men or More, upon their Oaths, and Found gee 9 
by Them before a Judge, having Power to puniſh the Offenſe. be- 
ing ſuſficiently Grounded, to put the Offender upon Trial by a Petty 
Fury of twelve Men, The Profecutor and his Witneſſes give Evi- 
dence to The Grand Fury upon their Oaths. The King's Counſel, as 
Proſecutors, may manage the Evidence in Private to the Grand Jury. 

> A Preſentment is That which the Grand Ju, Find and Preſent e 21iR. 339. 
to the Court, without any Inditment delivered to Them. This is 
afterwards Reduced into the Form of an Indictment. When an 
Offenſe is found, by Jurors return'd to enquire of that particular 
Offenſe, It is call'd an Iuquiſition. . 

1 cannot find that a Grand Juror ought to be a Frecholder. 

© When the Grand Fury find the Bill of Indictment, They write on © Bacon's 
the Back of the Bill Bla Vera. But If they think it a Groundleſs 1 9 
Accuſation, They Endorſe Jenoramnus ; and then the Party is di- 70 
charged without further Anſwer. Upon Allowance, or Finding the 
Bill by the Grand Jury the Party is ſaid to be Indicted. For no 
One ſhall be Convict by Verdict, unleſs the Offenſe is found by 
twenty-four Men at the leaſt (oiz.) By Twelve, or above, of the 
Grand Jury endorſing Billa Vera upon the Bill of Indictment (for 
if twelve Agree, They ſhall conclude the leſſer Number) and by 
Twelve (not more or leſs) of the Petty Jury upon Trial. The 
Grand Jury cannot find Billa Fera for Part, and Iznoramus for 
the Reſt. It muſt be the One or the Other for the Whole. 

Regularly the Grand Jury can Enquire of nothing but what 
ariſeth within the Chunty for which they are Return'd. By Special 
Cuſtom Indictments of Offenſes Committed in one County may be 
taken in a Place out of it; as Indictments of Offenſes in Middleſex 
are by Cuſtom taken at the Seſhons-Hall at Newgate in London, 
as well for Middlefex as London. Yet the Trial muſt be by a 
Jury of the proper County. [But See Of Trial By the Country, 


poſt. 85 | 
a 43 Grand Juror may be Challenged for Cauſe by One before he ? 3 Cro. 134, 
is indicted. u. Sce Croke Car. 134, &c.] | 135, 147- 


The Grand Fury, or Thoſe Indiftors ought not to be de Medie- 
tate Liuguæ in any Caſe, nor ought They to have a Keeper, or be 
without Victuals, as in the Caſe of a Petty Jury. 

© If one of the Grand Jury is Outlaw'd, or taken at the Nomi- - ; Inſt. 32, 
nation of another; It Avoids the whole Indictment. [See the 11 n 
H. 4. chap. 9. 3 H. S. chap. 12.] If One of the Grand Jury diſcovers vhs ae 
to a Stranger the Evidence given to Him and the reſt of the Jurors, 
This is an Offenſe puniſhable by Fine and Impriſonment upon an 
Indictment. 9 „ 5 

Indictments may be of High Treaſon, Petit Treaſon, Felony, 
Treſpaſs, and all Sorts of Miſdemeanors or Pleas of the Crown; but 
of no Injuries of a private Nature, unleſs they ſome way or other 
concern the King and the Publick. Offenſes by Common 222 7 | 

| 1ofſe 
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b 2Roll.Abr. 
707, 708. 


v 4 Rep. 44- 
5 Rep. 121. 

1 Inſt, 303. a. 
Weſt. Sy mb. 


Kely. 11, 12. 
2 Roll. Abr. 
79, 80, 81. 


Thoſe againſt a Statute Law are Indictable. Where a HSatute prohi- 
bits an Act of a Publick Grievance, or Commands a Thing of Pub- 
lick Conveniency, an Offender againſt ſuch a Statute is puniſhable 
by Way of Indictment, as well as at the Suit of the Party Grieved. 
Indictments muſt be at the Suit of the King, and no Other, 

8 It is the Beſt way to Join Several Offenders in the ſame Crime 
in the ſame Indictment, where the Offenſe doth wholly ariſe from 
the Joint Act of all the Defendants. On ſuch an Indictment Some 
may be Acquitted, and others Convicted. [Some Offenſes arc held 
to be ſeveral in their Nature, and in ſuch Caſes Judgment cannot be 
given upon a joint Indictment. See the Cale Rex v. Philips, Mich. 
5 Geo. 2. B. R.] 

In every Indictment theſe Things are Requiſite. 

1. h Indictments (being in the Nature of Declarations for the 
King againſt Offenders) ought to be Certain to a General Intent, and 
mult not be ſupplied by Implication or Argument. Preciſe Certain- 
ty to Every Intent is to be obſerved, though the Law will not allow 


Exceptions that are too Nice. 


2. Further, 


By the 1 H. 5. chap. 5. An Iudidtment ougſht to ſet forth the 
Chriſtian Name, Surname, aud Addition / the Eſtate and Degree, 
Miſtery, Town or Place, and the County of the Offender, &c. 


The Chriſtian Name and Surname. | 

But when the Name of one kill'd is unknown, or Goods are Stolen 
from a Perſon that cannot be known, It is ſuſhcient to ſay one Un- 
known was kill'd by the Perſon Indicted, or that he Stole the Goods 
of one Unknown. And if there is a Miſtake in Spelling of the Of- 
fender's Name, If it Sounds like the true Name, It is Good. And 
it is Good If the Party is Indicted by another Name, If the Party is 
known by Both. A Miſnomer of the Defendant's Name of Bap- 
tiſm may be pleaded in Abatement of an Indictment ; but not of 
His Surname, as in an Appeal. [O.] The Inhabitants of a Pariſh, 


tho no Perſon is particularly Nam d, may be Indicted for not Re- 


pairing the Highway. 

Eſtate and Degree; whether of the Nobility or under the Nobi- 
lity. 
Mi ſtery, (i. e.) Art, Trade, or Occupation. 

The Place of Abode, or The Dwelling Place of the Party Indicted 


(both Toon and County) is expreſly Requir'd. If the Cozuty is 


* 1 Cr, 606, 
151. 


H. P. C. 
264. 


12 Inſt. 670. 


named in the Margin of the Indictment, It is well enough, [Qu.] 
i Except in Caſes of Felony, where it muſt be always named 
in the Body of the Indictment. Hcy oh 

If no Towy is named, or any Place where the Fact was done, 


The Indictment is Void. [See 9 H. 5. chap. 1. 18 H. 6. chap. 12.] 


But a k Miſtake of the Place in laying the Offence is not material up- 
on the Evidence, if the Fact is prov d at ſome other Place in the 


ſame County. 5 
The Statute ſaith that the Indictment ſhall Abate for any of Theſe 

Omiſſions by the Exception of the Party. For though an Offender 
Hath not ſuch Addition as the Act Requires, I yet if he Appeareth 
upon the Proceſs and Plcads, taking no Advantage thereof by Ex- 
ception, He hath loſt the Benefit of this Act. [Sec for the Expoſition 
of this Statute, 2 Inſt. 665, GC] f | | Generally 
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Generally there is the ſame Law concerning Additions in Indict- 


ments and Appeals, though in ſome Things Appeals require more 
Strictneſs. 


3. The Certainty of the Tine wherein the Offeriſe is done, as *Inft:128;.a 


the certain Day and Yar is to be expreſſed; But the Crown is 2 t. 318. 


not bound to ſet down the very Day, when Treaſon, Felony, c. 5 
was Committed. The very Day need not be prov'd upon Trial. Rep. 2,2. 
[See Of Evidence, poſt.] | 1 8 Soy ron 
In Caſes of Omi ſſion, it is not neceſſary, to ſet down the Day Kely. 16. 
and Year; as in Indictment for not Scouring a Ditch, &c: ä 
4. The Nature of the Offenſe muſt be ſet forth, whether it be 
Treaſon, Felony, Treſpaſs, Penal Statute, c. Sometimes You muſt 
uſe Special Words. u In Treaſon the Inditment muſt ſay Proditorie, * 4 Rep. 39 
and conclude Contra Ligeantiæ (ue Debitum, in an Indictment of f. 
High Treaſon againſt the King's Perſon. In Murder it muſt ſay 7 Rep. Cal- 
Murdravit, for that is a Word of Art which implies Malice. If the vi"'s Caſe, 
Killing was by a Blow with the Hand, or by ſhooting ; You muſt 84. eb 
alſo ſay Percuſſit, not if it was by Poiſoning. [See Of Appeal, poſt.] J. J., 
In Burglary, Burglariter or Burgulariter, or Burgalariter; In Rape, mo N 
| 1 not Carnaliter Cognovit [only]; In Felony and Mayhem, 
Felonice only; but in Mayhem Felonice Mayhemanit, In Larceny, 
Felonice Cepit, not Felonice Abduxit or Aſportavit, without Cepit. 
Things Lioing mult be ſet down, as Horſe, Ox, &c. Dead Things 
are to be call'd Bona et Catalla, but you muſt expreſs what Goods 
and Chattels. And in all theſe Caſes, and in Treſpaſſes, the Indict- 
ment ought to be Vi et Armis, and conclude Contra Pacem. [But 
Sce 37 H.8. chap. 8. 4 & 5 Ann. chap. 16.] In Offenſes againſt the 
Peace only, as Conſpiracies, Deceits; (5c. Theſe Words I/ith Force 
and Arms are not neceflary. In a Forcible Entry The Words Manu 
forti amount to it. If the Offenſe is created by a ® Statute; it mult ® 4 Rep. 48. 
conclude Contra Formam Statut, Gc. The Recital of a Publick Sta- 1 Inſt. $8. b. 
tute is not neceſſary, but rather Dangerous; for a Miſrecital 
thereof will ſpoil the Indictment. The Subſtance and Material 
Words in ſuch Statute muſt be ſet down, concluding Contra For- 
mam Statut, (Fc. 15 75 | 
5. The P Palue of the Thing by which Offenſes are committed, » Wett' 
muſt be Expreſſed. It ſeems neceſſary to Value Thing's Stol'n, that 1 
it may appear, whether it is Grand Larceny or Petit Larceny. In g. Ms 2855 
Treſpaſs the Value may aggravate the Offenſe. But Things Fere 
Nature ought not to be valucd, if they were not in Parks or War- 
rens. If the Indictment is of Living "Things, You muſt fay Pretii, 
c. If of Dead Things, you mult fay Ad Falentiam, &c. (| Quare 
the Difference. | But it is ſaid that One Dead Thing only mult be 
Pretii, not Ad Valentiam. 
An Indictment lies upon a Private Statute, where no particular 4 $ Rep. 6. 
Penalty is provided, and the Offender ſhall be tried and Impriſon'd; 
if ſuch Statute concerns a Multitude of Perſons. But if it concerns 
One particular Perſon only, an Action on the Caſe doth lic, not an 
Indictment. | 
If there is an Iudictment and Inquiſition againſt one for the ſame « Kely. 108. 
Offenſe, One found by the Coroner's Inqueſt, and Another by the 
Grand Jury, He may be tried on both ar the ſame Time. For if 
One is indicted for Murder, and Convicted of Manſlaughter, or Ac- 
quitted, and at the ſame Time there is a Coroner's Inqueſt, He may 
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plead his former Conviction or Acquittal in Bar of the other. If an 
Indictment is void for Inſufficiency, or if the Trial is in a wron 
* q Rep. 40. County, Another Indictment may be drawn for the ſame Offenſe, 
H. P. C. 244: whereby the Infufficiency may be cured, and the Indictment laid 
in Another County, though . rt, was given. 
By the Common Law the Court may Cuaſh any Indictment for 
any fuch Inſufficiency in the Caption or Body of it, as will make the 
Judgment Erroneous. By Inſufficieney in the Caption I mean a De- 
fault in ſhewing before whom the Indictment was taken, their 7u- 
riſdiftion, the Place where, the Nwmber of the Jurors, the Day 
and rar when the Court was Holden, (5c. 
t 5Rep.121. Falſe t Latin ſhall not Quaſh an Inditment. For tho' an Origi- 
eres nal Writ or an Appeal may abate for Falſe Latin, yet Judicial 
3 Cro. 465, Writs, Fines or Indictments ſhall not, if the Word is Latin; but if 
| the Word is not Latin, or allow'd by Law as a Word of Art, or 
Inſenſible, There if it is in a Point material, it makes the Indict- 
ment inſufficient ; as Murdredum for Murdrum, Burgariter for Bur- 
glariter, c. But nothing, which may be rejected as Surplus, ſhall 
vitiate an Indictment. | See Of the Declaration, chap. 4. ante.) 


By 7 W. z. ch. 3. All Perſons Inditted of High "Treaſon, (except 
for Coumterfeiting the Coin, Great Seal, Privy Seal, Sign Manual 
or Privy Signet) or for Miſpriſion of ſuch Treaſon, ſhall have a 
Copy of the whole Iudictment (But not the Names of the Witneſſes) 
Five Days at leaſt before His Trial, to adviſe with Counſel thereon, 
&c. [See 7 Ann. ch. 21] 

This Indiftment muſt be Found within 'Three Nears after the Of- 
fenſe commited, except in Treaſon for an Attempt of an Aſſaſſina- 
tion on the Body of the King by Poiſon, or Otherwiſe. | 

No Indittment for any of the Offenſes aforeſaid, nor any Proceſs, 
nor any Return thereon,. ſhall be Quaſh'd on the Motion of the Pri- 
ſoner, or His Counſel, for Miſwriting, Falſe or Improper Latin, un- 
leſs Exception for the ſame be made by the Priſoner, or His Counſel, 
before Evidence Given in Court. Nor ſhall any ſuch Falſe or In- 
proper Latin, after Convittion, be Cauſe to Arreſt Fudgment ; thu 

any Judgment given upon ſuch Indittment, may be Reverſed upon 
a Mrit of Error, &c. [See more of this Statute Of Evidence to 
the Petty Fury, infra.) | 1 | 


By 10 & II W. z. ch. 23. No Clerk of Aſſiſe, Clerk of the Peace, 
or other Perſon, ſhall have more than 2s. for Drawing an Indif1- 
ment againſt a Felon, upon Pain to forfeit 5 l. to the Party Crieved. 
with full Cofts of Suit. If They Draw any Bill Defettive, They 
ſhall make a New One without Fee, under the ſame Penalty. | 


See the 5 6 V. & M. chap. 11. To prevent Delays of the Pro- 
* cecdings at the Quarter-Scſſions of the Peace by Removing Indict- 
ments by Certiorari into the King's Bench before Trial, Gc. 


[By 5 Geo. 2. chap. 19. The Ouarter- Seſſions hace Porver, to a- 
mend Orders, &c. and the Proſecutor of a Certiorari ig to enter inte 

à @ Recgonizance of fifty Pounds, to proſecute evith Effect. | 
Of Approvers. IV. u An Approver (Probator, Proper) is a Perſon indicted of 
Nn 75 Treaſon or Felony, and in Priſon for the ſame, and not Diſabled to 
193,194,195, Accuſe, who upon His Arraignment before any Plea pleaded, and 
f;. Me x beforc 
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before Competent Judges, does Confeſs the Indictment, and takes 
a Corporal Oath, to Reveal all Treaſons and Felonies, that he 
knoweth of, and therefore Prays a Coronet, to Enter His Appeal or 
Accuſation, againſt thoſe that are Partners in the Crime; contain'd 
in the Indictment. He is Sworn to Diſcover all Treaſons and Felo- 
nies; yet He is not an Approver in Law, but only of the Offenſc 
whereof he is Indicted. [See the 28 Ed. 1; Stnt. de Appellatis.] 
This Accuſation of Himſelf, and Oath, makes His Accuſation of 
Another of the ſame Crime to amount to an Indictment; and if 
his Partners are Convicted, the King is to Pardon him. [See the 
; H. 4. chap. 2.] But it being in the Diſcretion of the Court, to 
uffer one to be an Approver; This Method of late hath not been 
put in Practice: 


V. An * Appeal (From Appeller, To Accuſe, or from Appellor, of appeals, 
To Call) is an Accuſation of One againſt another, to Attaint Him *,1n&.123.b 
of Felony, by Words Ordain'd for it. This is always at the Suit * chan 
of the Subject. Y It is the Party's Private Action, proſecuting alſo 7 Lit. 116: 
for the Crown in reſpe& of the Felony. The Plaintiff is call'd ze 310, 
the Appellant, and the Defendant the Appellee. | 1 Ioft. 123. b. 

It may be brought in Three Caſes. 1. For a Wrong to One's An- 185. b. 
ceſtor, whoſe Heir Male he is; and that is only for the Death of his , * 2285 
Anceſtor, 2. f For Wrong to the Husband; and this is to be pro- 
ſecuted by the Wife only for the Death of her Husband. 3. For 
Wrong done to the 4ppellants Themſelves, as for Robbery, Rape, 
Mayhem. This laſt Sort of Appeal is diſuſed; becauſe the Proceſs 
is more Nice and Chargeable than by Indictment. 

An Appeal of Death is of Teo Sorts (vig.) Of Murder and Of 
Manſlaughter. And theſe muſt be brought by the Mie for the 
Death of her Husband, or by the Heir Male for the Death of his 
Anceſtor, An Appeal licth not for a Killing Se Defendendo or By 
Miſadventure. | | 

z The }/ife ought to be a Wife de Jure; and therefore One may - i tar. 33 b. 
plead, that ſhe was never lawfully Married to the Party Slain. She 2 Iaſt. 68,69, 
muſt alſo be a Wife de Fato (i. e.) in Poſſeſſion as well as in Right, f B V1 
without Elopement (O.) Divorce; &c. If She does not continue a 3 Mod. 157. 
Widow, but marries Betore or Depending the Appeal, 'The Appeal 
is loſt; If ſhe marrics after Judgment; ſhe cannot have Execution; 
for the Loſs of a Husband is the Cauſe of the Appeal. A Husband 
cannot have an Appeal of the Death of his Wife, but the Heir only. 

'The * Heir muſt be Heir Male, tho he Derives by a Female. For » 1 tnf. 25. 
no Female, except a Wife, can maintaih an Appeal. And He muſt EEE: 34 de 
be Heir according to the Courſe of the Common Law, and Heir at H. P. c. 18 15 
the Time of the Killing of his Anceſtor. If the Appeal is Againſt 183, 183. 
the Heir as Guilty of the Killing, The next Heir Male ſhall Have 
the Appeal. [O.] If the Wife kills the Husband, The Heir ſhall 
Have the Appeal. But if the Perſon Kill'd by a Stranger hath a 
Wife ſurviving, the Heir ſhall not have it, tho' She dies within the 
Year. And if the Heir Dies after the Death of the Anceſtor, Ano- 
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+ Nullus capiatur aut impriſonetur propter appellum fæminæ de morte alterius 
quam viri ſui. Magna Charta, chap, 34. 
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ther Heir ſhall not have the Appeal. No one can bring an Appeal of 
Death of a Perſon attainted of Freaſon or Felony, except his Wife; 
becauſe ſuch a one has no Heir. Therefore if the Perſon kill'd had 
Two Sons at the Time of his Death, and the Elder is attainted of 

Treaſon. or Felony, neither of the Sons can have an Appeal, 
> 2 Inft. 183, b An Appeal may be brought either By Original /yit out of tho 
4 Inf. 73. Chancery, or by Bill. By Bill, in the King's Bench, Before Ju- 
Rep. 119. ſtices of Gaol-Delivery, if the Appellee is in Priſon before Them. 
1 r C. 179, before Commiſſioners of Oyer, and Terminer, before Juſtices of Nife 
; Prins, and before the Juſtices. of the King's Bench, or Before the 
Sherift and Coroner in the County-Court. But the Sheriff and Co- 
roner can only take and Enter the Appeal and Count, and proceed 
no further, It muſt be Removed by Certiorari into the King's Bench. 
[Sec 3 H. 7. chap. 1.] An Appeal may alſo be brought before the 
« 3Ioſt 5,31, Coreſtable and Marſhal, of a Felony done ont of the Realm. There 
27 Css can be no Appeal of Treaſon in Parliament, for it is ouſted by the 

1 n 4. Chap. 14. 

By Magna Charta, or 9 H. 3. chap. 34. No Man ſhall be taken or 

.  Impriſon'd, pou the Appeal of a Woman, for the Death of any o- 
ther than Her Husband. 3 
By Welt. 1. or the 3 Ed. 1. chap, 14. The Acceſſory in an Appeal 
| Gall ns be Outlaw'd, before the Principal is Attainted. | Sce 2 Iuſt. 

182. | 

By the Statute of Glouceſter, or the 6 Ed. 1. chap. 9. F the Ap- 
pellor Declares the Deed, the Year, the Day, the Hour, the 'Time 
of the King, and the Town where the Fatt was done, and with what 
Weapon, the Appeal ſhall ſtand, ſo that he ſue within a Year and a 
Day after the Fact. [See the 1 H. 5. chap. 5. and 2 Iaſt. 665, Gc.] 


Let us explain this Statute. 
* 2 Inſt. 318. The Deed — 4 Whether It was By Wound or @ithout Wound. 
If By a Wound, Four Things are neceſlary to be ſet forth in the 
Appcal. 1. In what Part of the Body the Wound was given. 2. Of 
what Length and Depth, ſo that it may appear to the Court, that 
the Wound was Mortal. But if a Leg or Arm is Cut off, ther2 the 
Length and Depth cannot be ſhew'd. 3. That the Party wounded 
Died of that Wound. 4. It muſt appear, that he died of that 
Wound within a Year and a Day, after the Giving of the Wound. 
If zwizhout Found, It is either By Weapon or without. By Mea pon, 
as by Blow, Bruiſing, &c. Without Weapon, as by Poyſoning, Drown- 
ing, Burning, Strangling, &c. In both theſe Caſes The Circum- 
ſtances mult be ſet forth. | 
The Tear, i. e. The Year of the Reign of the King. 
The Doy——The Natural Day, containing twenty-four Hours. 
And therefore if the Fact was done in the Night, you muſt ſay, 
In notte ejuſdem diei. The Killing muſt be Alledged, to be the 
„ luſt. 318. Day that One Died, not the Day of the Wound or Blow. 
3 Inſt. 53. The Hour ——f In the Count upon the Appeal one may ſay A- 
75 Toft, 318. bout Ten of the Clock, Gc. But you muſt not ſay about the Day, 
* Year, or that the Wound or Blow was about any Part of the Body. 
It is Difficult to alledge the True our, and not ſo of the Day, 
'Year, or the Part of the Body. And Yet the Plaintiff in the Appeal, 
3 5 js 


is not bound to Prove the Preciſe? Hour, or the Day, alledged. In Fd 
Tniictments the Hour needs not to be alledged. Between the Hour 7 28 
of Ten aud Eleven is unintelligible, for there is no Vimie between 
the Hour,. | £12 01-917 e 1 r ene 01 Hir de lus 
The Time of the Kins—8 This is added; notwithſtanding Mem = rtf. +4 
tion was made of the Yar before, wherein the Flow, & c. was Gr S319; 
ven; Por here the Year wherein Death enſued, is to beſhewn; That 
33 appear, That he died of the Blow, &c. within the Year and 
Av. | f 1411 g | | 44 1 
The Town If the Murder or Homicide was in a Totes. Other- 
wiſe If out of a Town, the Place, if known out of any Town mul 
be alledg'd as known in ſuch a County. If the Fact was done in a 
City, The Pariſh muſt be alledged. But in the Country, If a Pa- 
riſh contains ſeveral 'Fowns, Alledge it in a Town. [Sec the 2 6 
3 Ed. 6. chap. 24. Of Trial By the Country, poſt.] - ee 
With what Ilcaponr—h One certain Weapouy muſt be alledged b 2 Inſt. 319. 
in the Count, yet if it be proved in Evidence, that the Wound was £1 0. 
given with any other Weapon, Thie Offender ſhall be found Guilty. 
But upon ſuch a Count, or in an Indictment, It cannot be given ih 
Evidence that the Party was Poifon'd or Drown'd, &c. where no 
Weapon at all was ufed ; It being Murder or Homicide of another 
Kind, [See Of Evidence to the Petty Jury, infra.] 5 
'Tho' this Statute requireth, that the Weapon be mention'd, It 
muſt be underſtood, where One is kill'd with a Weapon. 5 
So that he Sues within a Tear and a Day ——i The Yar muſt 1g. 150. b. 
be Computed according to the Calendar, and not according to _ 2 * 
twenty-eight Days to the Month; The Day sis to be intended of ; 1n8. 53. 
the Natural Day, and the whole Day is to be taken in. By Cœm- 4 luft. 185. 
mon Law the Appeal was brought within a Year and a Day, e.. 
If the next Heir of the Dead is within Age, he muſt bring his Ap- 
peal of Death within a Year and a Day, according to this Act. 
After the Fatt ——4. e. k After the Felony Committed By Homi- * » Ind. $20. 
cide, or by the Death; not after the Stroke, or Wound. 3 oſt, 53, 


4Rep.41,4%. 
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By the 3 H. 7. chap. 1. Au Iudictment may be Tried, without 63. 
Staying for the Appeal. 

At ho The Principal or Acceſſory is Acquit within the Tear and 
Day, They ſhall be Remanded to Priſon, or Let to Bail, until the 
Fear and Day is out. And whether T hey be Attainted or Acquitted, 
yet the IWife or next Heir of the Slain may within the Tear and 
Day (the Benefit of the Clergy being not before Had) proſecute 
their Appeal agaiz/l Them, any ſuch Attainder or Acquittal At- 
withſtanding. 


— 


If there is an Indictment and Appeal depending together, the 1; Rep. 3 
Judges ought to proceed firſt upon the Appeal, if the Proſecutor de- Keiy 107. 
ſires it, and proſecutes without Fraud. The Indictment may be pre- 
ferr'd to the Appeal, if the Court ſhall find, that there is like to 
be a Faint Proſecution of the Appeal, in order to acquit the Party. 
For the Acquittal upon a Faint Proſecution will Conclude the King. 

If the Murderer is Aequitted upon the Indictment, or und Guilty 
and Pardon'd by the King, Yet the Wife or Heir may have an Aj- 
| | 55 1 43 peal. 
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® 4Rep. 40, peal. ® But if the Party is found Guilty of Manſlaughter, and hath 
8 the Benefit of his Clergy; No Appeal lieth; It is ſaid to be Unreas 
H. P. C. 245. ſonable; That the Appeal ſhould interpoſe preſently after the Convic- 
Kely. 94, tion to prevent the Judgment and Execution in Manſlaughter, For 
107, 198. jf that ſhould' be admitted; then an Appeal might prevent Judg- 
ment and Execution upon a Conviction of Murder, as well as Man- 
flaughter. It is ſaid, that a Verdict finding one guilty of Homicide 
Se Defendendo on an Indictment of Murder; may be pleaded to an 
Appeal of the ſame Death, as it was at Common Law: For that 
the 3 H. 7: chap. 1. mentions only Perſons Acquitted or Attainted, 
— 82 To Proſecution upon an Appeal. [See Of Pleas in Bar, 

infra. 


Inf. 62. b. ® An Appeal is to be atraigned by the Counfel in French, but en- 


:63.% ter in Latin. The Count muſt be,” That the Appellant appears in 
proprid Perſond; but the Appeal may be 1 by Attorney and 
Counſel; and Defended by Attorney and Counſel. [See the 3 H. 7. 
chap. 1. 4 Geo. 2. chap. 26. 6 Geo, 2. chap. 14.] | 
* Kely. 33, One Standing “ Mute in an Appeal of Murder hath the ſame 
Judgment as on an Indictment. % | 1 
1 Sid. 325, P Evidence Given for or againſt the Defendant in an Indictment, 
is no Evidence in an Appeal. þ 
If One is acquitted, He ſhall haye His Damages againſt the Ap- 
pellant. [See Jeſt. 2. 13 Ed. 1: chap: 12. and the Expoſition there- 
of. 2 Inft. 383, (5c. ] "RS 1 
The Jury may Find the Defendant Guilty of Manſlaughter, or 
Not Guilty Generally. If in an Appeal of Murder, the Defendant is 
Found Guilty of the Murder, Judgment is 'That he ſhall be Hang- 
ed; and the'King cannot Pardon it. But if he is Acquitted upon 
the Appeal, He may be arraigned upon an Indictment at the King's 
Suit. | Ou: H. P. C. 245. See Of Pardon and Judgment, infra ; 
And Damnovers's Abridg. Tit. Appeal, 488, Gc.] 


Of Informa- VI. 4 'Thete may be an Information for the King againſt a Crimi- 
4 Finch 346, Dal, as well as an Indictment, whereby a Pecuniary MulRt, or other 
341. ' Penalty may be inflicted. It does not Lie for a Capital Crime; or 
Show. 199, for Miſpriſion of Treaſon. LO. and See the 5 Geo. 1. chap. 4. Con- 
oh cerning Bankrupts; for they may be convicted upon Indictment or 
Information, and ſuffer as Felons without Clergy: And in many 
Caſes of Felony created by late Acts of Parliament, the Convic- 

tion may be upon Information.] | 3 
Terms of An r Information for the King is the ſame with the Declaration of 
oe Bart al a Common Perſon. It differs from an Indictment; in as much as That 
is to be found by the Oath of Twelve Men at leaſt, and this is only 
the Allegation of the Officer, &c. It is not always exhibited Dire&ly 
by the King, or his Attorney General, or the Clerk of the Crown-Ot- 
fice (who is a Coroner, and an Attorney for the King, (5c:) but ſome- 
times by a Common Perſon, who informeth as well for the King as 
for Himſelf, upon ſome Penal Statute. This is Different from an 
Action on a Penal Statute; Therefore Remember, that Informa- 
tions are of Two Kinds (viz.) At the Suit of the King only, and 
partly at the Suit of the King and partly at the Suit of the Party, 

which is call'd an Information Oui tan. 

Information may be alſo for Offenſes and Miſdemeanors at Com- 
non Law; where the Offender is liable to pay a Fins, to the King, 
2 as 
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as for Batteries, Cheating, Reſcous, Seditious Words, Conſpiracies, 
Libelling, Riots, Extortion, Nuſances, Contempts, Cc. | 
When the Clerk of the Crown exhibits an Information, It is Ge- 
nerally by Order of Court. But when the Attorney General does 
it, It is Ex Officio. 


By the 18 Eliz. chap. 5. Every Informer npon u Petial Statute 
ſhall exhibit His Suit in Proper Perſon, and Purſue the ſame by 
Ilimſelf, or His Attorney, By Hay of Information or Original Ac- 
tion, and not otherwiſe, and ſhall have no Deputy. 

A Note of the Time of Exhibiting the Information fhall be Taken; 
and from thenceforth it ſhall be accounted a Record; before which 
Time no Proceſs ſhall iſſne ont upon it. Aud upon every ſuch Pro- 
ceſs the Informer's Name ſhall be Indorſed, and alſo the Statute up- 
on which the Information is Grounded, 

No Liformer ſhall Compound with the Defendant before Anſwer, 
nor after Anſwer, but by Conſent of the Court, on Pain of the Pil- 
lory, and 101, &c. If He Diſcontinues, or is Nonſuit, &ec. the Court 
ſhall give the Defendant His Coſts. | 

This Act fhall not Reſtrain Officers, who have Inwfully uſed to 
exhibit Informations, nor Informations upon the Statutes of Main- 
tenance, &c. as to the Parties Erieved, nor Perſons to whom Any 
Forfeiture 15 Given in Certain. | 1988855 


No Suit by Bill or Plaint by a Party Grieved, ſuing upon a 
Clauſe relating to Himfelf only, is within this Statute, 

[Sce the 21 Fac. 1. chap. 3. and the Expoſition thereof 3 7ſt. 186, 
187. being a Statute againſt thoſe that Obtain Power to Diſpenſe 
with Penal Laws, and the Forfeitutes thereof, ] PEO 

See the .29 Eliz. chap. 5. in Fine, where One may appear to an 
Information. upon a Penal Law by Attorney, without Bail. And the 
31 Elis. chap. 10. How far the 29 Elia. does extend. And ante. Al- 
ſo the 31 Elis. chap. 5. 21 Fac. 1. chap. 4. where the Offenſe ſhall 
be laid in the proper Chunty, and again the 31 Fliz. chap. 5. where 
the Information ſhall be brought in Dae Time, ante, chap. 4. See 
the 21 Fac. 1. chap. 28. For the Repeal of many Obſolete Statutes, 
whereby Informers did vex the People.] 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench fhall not, without Expreſs Order in open Court, 
file Any Informations for Treſpaſs, Battery, or Other Miſdemeanors, 
Cand] before He: Hath taken a Recognizance of 20 l. Penalty of the 
Informer to Proſecute with effect; and to Abide ſuch Order as the 
Court ſhall direct, and Pay Cofts to the Defendant upon Failure of 
Proſecution, unleſs the Judge ſhall at the Trial in Open Court Cer- 
zify upon Record, That there was reafonable Cauſe for ſuch Infor- 
mation. This Reeognizance the Clerk of the Crown, or a Juſtice of 
Peace of the Place, may Take ; and the Clerk of the Crown ſhall en- 
ter the ſame upon Record, and File a Memorandum i his Office, 
for All Perſons to Reſort to without Fee. | 

This Att ſhall not Extend to any other Informations, than Thoſe 
in the Name of His Majeſty's Coroner and Attorney, commonly call'd 
che Maſter of the Crown-Office, : 

0 


' I Cro. 43a, 
5 
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So that the Informations by the Attorney General remain, as they 
were at Common Law. | 


If the Information is tried at the Bar, The Defendant ſhall not 
have Coſts by this Statute ; for the Judges here cannot make a Cer- 
tificate to Themſelves, That there was Reaſonable Cauſe for ſuch 
Information. | 

Sce the 9 Ann. chap. 20. To make the Proceedings upon Informa- 
tions in the Nature of a Quo Warranto more ſpeedy and effectual. 

I think Informations are never Quaſh'd for Inſufficiency, as Indict- 
ments may. [See the 9 Ann. chap. 20. f. 16.] A prior Suit Depend- 
ing may be plcaded to an Information on a penal Statute: So ma 
a Pardon, a Releaſe, a Recovery in a former Suit. [See the 4 H. 7. 
chap. 20.) The General Iſſue may be Not Guilty, Nil Debet, G&c. 


[See the 21 Fac. 1. chap. 4. and ſec Of Action upon Statutes, and 
where Actions mult be laid, &c. chap. 4. ante.] 


I proceed to the Arraignment of the Priſoner upon Indiftments 
and Appeali, whether Principal or Acceſſory. 


Of the ar- VII. An: Arraigument (from Arraigner, To ſet in Order) of a 
raignmento? Priſoner is to take Care, That the Priſoner does appear, to be tried, 
« 1Inft.262.b. and to Hold up His Hand at the Bar, for the Certainty of the Perſon, 
263-4 , and to plead a ſufficient Plea to the Indictment. The Priſoner is to 
n up His Hand only in Treaſon and Felony; but this is only a 
Ceremony: If He owns that He is the Perſon, it is ſufficient with- 
» 2 Inft. 315, out it; and then upon His Arraignment His u Fetters are to be taken 
31G. 435 off; [After he has put himſelf upon the Country. See 3 Inſt. 35. and 
f. F. C 212 the Book there cited 8 E. 2. cor. 432. Layers Trial 4. ] and He is 
Kely. 10. to be treated with all the 'V'enderneſs imaginable. No Man is ſaid to 
be Arraign'd, but at the Suit of the King, upon an Indictment found 
againſt Him, or other Record, wherewith He is to be charg'd. We 
may Arraign an Aſſiſe or Appeal, But the Tenant or Appellee is not 
arraigned ; bccauſe 'Theſe are at the Suits of the Subject. 
The Arraignment of a Criminal muſt be in Eugliſh. [See the 
30 Ed. 3. chap. 15. 4 Geo. 2. chap. 26.) Appeals arc ſaid not to be 
within this Statute ; for they are to be arraigned in French, and the 
Plea of the Defendant is to be read in French. | Ouare, The Rea- 
ſon of this Difference. | | oaks 
3 Inſt. 139. * If the Principal is acquitted, or Convict of Manſlaughter, or 
H. P.C.221, 0 Tefendendo, or Before Attainder hath his Clergy, or is pardon'd, 
IP or dies; the Acceſſory ſhall not be Arraign'd. [But ſee the 1 Aun. 
chap. 9. 5 Ann. chap. 31. which are taken Notice of Book 3. chap. 2. 
Concerning Principal and Acceſſory; where more Relating to the 
Arraignment of Principal and Acceſſory is mention'd. By theſe Sta- 
tutes the antient Law concerning Arraignment of Principal and Ac- 
ceſſory is very much alter d. [See Dak. chap. 185. p. 515, 516, 
517. 5, the Solemnity of the Arraignment and Trial of a Pri- 
loner. 


of che Beha- VIII. The Priſoner either ſtands Mute or Confeſſes the Fact, or 


viour of the | a 3 
Criminal up- Pleads upon His Arraignment, 


on his Ar- | 
raignment 2 5 | 1. K 


—— 


If one, arraigned: of Petit Treaſon or Felony ſtands) Mute; or S. P. C. 
Anſwers vothing at all; It ſhall be Enquir'd, whether he ſtands Mute "by Thy 
vn Purpoſe, br whether he is Dumb. If he Stands Mute oũt of Stub- 138. © 
borneſs, ,of if he hath Cut out his Tongue, or he docs mot plead + H. P. C. 225, 
Duectly to the Fact, or docs not put himſeif upon a Trial by the 2 17 
Country, if a Commoner, or if a Peer by God and his Peers, after he 35. 
has pleaded: not, Guilty, He ſhall be put tothe Penafite. 2 The 8 * 
Penance. in, Caſes of Petit IJreaſon and Felony: is the. Hain furt er Js 7 
Dare; with Forfeiture of Goods.“ But before the Judgment paſſes; *Kely.2 7,28. 
the Court orders His Thumbs to be tied together with Whip- Cord, 
and to be drawn together by the whole Strength of two Mer, to give 
the Criminal a Taſte of the Pain to be Endured, if Het will, noet 
then Comply. - This is the Practice at Neesgate Seſſiolis, if he. 
Continues Stubborn. The b Judgment of Prin Fort: et Dare is by * 2 Inſt. 158; 
the Common Law, that the Man or Woman ſhall be Remanded to 179. 
Priſon, and laid there in ſome Low and Dark Room; where They H. P. C. 227. 
are to lie Naked on the Ground, with Hands and Legs Extended; 
and there ſhall: be laid upon their Bodies as much Weight as T hey 
can bear, and more, till they are Dead. e This Puniſhnient ſome have « ilnſt. 39 f. a. 
Endured, becauſe-it Works no Attainder, or Fotfeiture of Lands; or 
Corruption of Blood. 4 In an Appeal of Felony; if the Priſoner ſtands * 2 Inſt. 17, 
Mute, He ſhall have Judgment to be preſb d, as upon an Indictment. 2 179. 
And this is by the Common Law. But upon ſtanding Mute obſtinate- G, 
ly in Cafe of High Treaſon, The Criminal ſhall Have ſuch Judg: H. F. C 2:6 
ment, as if he had been Convicted by Confeſſion or Verdict. [Sce 
IWeſt. 1. chap. 12. and the Expoſition thereof, 2 Inft. 177, Go.] | 

e This Statute does not extend to High, Treaſon the Higheſt Of. *11nR.z91 a; 
fenſe, nor to Petit Larceny, the Loweſt of all Felonies: For ſuch * att. 177- 
Offenders ſhall have like Judgments, as if they had confeſſed their bats 
Crimes. : | | | 5 in | 

The 28 U. 8. chap. 15. allows the Pain Fort et Dure in Caſe of 
f Piracy; where a Pirate ſtands Mute, 


By the 33 H. 8. chap. 12: (entitled, The Bill for the Houſhold) 
Traitors, Felons, &c. flanding Mute upon their Arratgnment within 
the King's Palace, ſhall be deemed Guilty of the Offenſe, of which 
They are Indicted. . ; 


Soo the 3 & 4 M. & M. chap: . 1 4nn: chap: 9. In what Caſes 
a Priſoner ſtanding Mute loſeth Clergy, which he had at Common 
Law, and conſequently ſhall in thoſe Caſes undergo the Puniſhment 
of Pain Fort et Dure. ] 8 Onere, What ſhall be done with the Pri: 8 = Iaſt 178. 
ſoner, if he peremptorily Challenges above Twenty Jurors, whethet r 
the Challenge ſhall be over-ruled; or the Priſoner Hang'd, or Preſ- H. H. drs, 
ſed to Death? [See of Challenge, Poſt.] 259. 
i In ſome late Statutes, It is enacted, that the Priſoner ſor the 
Offenſes within thoſe Acts ſhall ſuffer the ſame Puniſhment upon 
ſtanding. Mute, as if he had been convicted.) F FRO. 3 
2. If the Priſoner confeſſes the Fact, the Court has Nothing more 
to do than to Procecd to Judgment againſt him. Ihe Confeſſion 
| Mm mm % 61 may 


"— 


f 3 Inſt. 114. 


— 


lem eſt nihil dicere, et inſufficienter dicere. 2 Inſt. 178. 
* Confeſſus in judicio pro qudicato habetur, 11 Rep. zo. 4 Inſt. 66. 
Cum confitente mitins aſt agendum. Ibid. 
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» Kely, 11. may be receivd, and b yet tho Plea of Not Guilty may be with- 
© © drawn; though Recorded, But there is a Confeſſion indirectly made 
or Implied, as well as Directly or Exproſs. An Indirect or Implicd 
Confeſſion is, where the Defendant, in a Caſe not Capital, doth not 
Directly own himſelf Guilty, but will own his Guilt) and ſubmit 
to a Small Fine, rather than contend. In which Caſe if the Court 
thinks fit, They may in Diſcretion accept of ſuch Submiſſion to the 
i Lavnb. King's Mercy. By which | Indirect Confeſſion the Defendant ſhall 
Book4-©-9- not be barr'd, to plead Not Guilty to an Action for the ſame Fact, 
Polo,com abi as He will be where he directly and expreſly Confeſſes the Indict- 
13 of the ment. [ See Of Judgment; infra-) 2117 on: | 
— Bat- 3. If the Priſoner æ Pleads upon his Arraignment, He either 
H. p. C. 228, Pleads Sankt uary, the Benefit of the Clergy, Demurs to tho In- 
% dictments, Pleads in Abatement or in Bar, or He Pleads the Gene- 
ral ae. WMW] ,W?WR 0 Ft or of 
1. The Plea of Santi nary with Jbjuration is taken away By the 
21 Fac. 1. chap. 28. as before obſerved. [Sec the Expoſition of 
Magna Charta, chap. 29. ſupra, the 32 H. S. chap, 1 2. and Staund- 
ford's P. Cr. Book 2. chap..q4o.) STOKE bat ect 
; 2. Or He Pleads the Benefit of the Clergy. But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy, 'till he has o- 
ttherwiſe Pleaded, [See Of the Benefit of the Clergy, Book z. 
chap. 2. where the Particular Offenſes are ſet down, in which the 
Benefit of the Clergy is allow'd, and where ouſted by Act of Par- 
hament. 1 | 1 1 
8. P. c. 150. 3. A EI is, when the Criminal Joins iſſue upon a Point 
e Ju of Law in an Indictment, allowing the Fact to be True, as laid in 
the Indictment or Appeal. If the Indictment, or Appeal, proves to 
be Good in Law, in the Opinion of the Judges, They proceed to 
Judgment and Execution, as if the Party had been Convicted by 
| Confeſſion or Verdict. For he ſhall not be put under the Pain Fort 
et Dure, though by his Demurrer he refuſes to put himſelf upon 
the Enqueſt according to the Letter; yet he is out of the Reaſon 
of the Law, becauſe a Demurrer is allowed to be tried by the 
Judges, and not by the Enqueſt. [See again Meſt. 1. chap. 12.) 
4. In Abatement, as that there is a Miſnomer in His Chriſtian or 
Surname. If the Priſoner Pleads Miſnomer of his $yr7ame to an 
Appeal, It gocs in Abatement. But in Caſe of an Indictment He 
Mall be put to anſwer the 'Treaſon or Felony. Miſnomer in the 
Chriſtian Name goes in Abatement to an Indictment, but then the 
Priſoner muſt give his True Name, and By That Name he may be 
| forthwith Indicted. 15 IT | 
J. Or He pleads in Bar; as Auterfoits Acquit, Auterfoits Convitt 
before Judgment, Auterfoits Attaint, or a Pardon. 1 
S. P. C. 103. I. m 4uterfoits Acquit, i. e. That he was heretofore Acquitted of 
F. F.C. ang, the ſame Treaſon or Felony, For One ſhall not be brought into 
245 Danger of his Life for the ſame Offenſe, more than Once. u In an 
" 3 Inſt. 213, Appeal of Death Auterfoits Acquit upon an Inditiment of the ſame 
;Rep.44,45. Death, is no Bar, [See 3 H. 7. chap. 1.] But Auterfoits Acquit in 
an Appeal, is a Good Bar to an Indictment, unleſs the Appeal was 
Erroneous in Subſtance, or by a Wrong Perſon. It is no Good Plca 
2 upon a Void Indictment, when Indicted again; nor if One is Heretofore 
1 8 Acquit as ® Principal, can it be a Bar to an Indictment againſt him as 
N 2 == | Ac- 


" 


F 
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Acceſſory After the Fact. P If it is found in an Indictment or Ap- 4 Rep. 45, 
peal of Death, That One kill'd another in his own Defence, He is Sy 
Acquitted of the Felony for Ever. 4 One Acquitted of Burglary 3 
and Stealing the Goods of One Man, may be Indicted for Felony, * Kely. 30 
for Stealing the Goods of another out of the ſame Houſe. 

2. Anterfoits Convitt before Judgment, 1. e. That he was Here- 
tofore Convicted. * Auterfoits Convitt by Confeſſion or Verdict of - 3 Int. 214. 
Manſlaughter in an Indictment, is a Bar in an Appeal of Murder, 4 Rep 40, 
if the Perſon {o Convicted is admitted to his Clergy, or at leaſt hath * ” 467. 
pray'd it, tho not call'd to Judgment. [See the 3 H. 7. chap. 1.] A Kei. 90, 93, 
Conviction of Manſlaughter in an Appeal of Death may be pleaded 9+ 3 
in Bar of a ſubſcquent Indictment for the ſame Death. has 

A Conviction on an Indictment of Felony may be pleaded to an 

Indictment for the ſame Felony. But Anterfoits Convict upon an In- 
dictment in this and the like Caſes, is faid to be no Plea In Bar, 
where One is not call'd to Judgment; as Conviction of Manſlaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death, 
without being call'd to Judgment, if the Party Prays his Clergy. 
The Difference is wholly owing to the 3 H. 7. chap. 1. which leaves 
the Benefit of the Clergy as it was at Common Law. [See the 
8 Elis. chap. 4. 18 Eliz. chap. 7. and of the Benefit of the Clergy, 
Book 3. chap. 2.] | 

3. Auterfoits Attaint, i. e. Heretofore Attainted for the Same Of- 
fenſe, or for another Offenſe. 

For the ſame Offenſe ; This is a good Plea in Bar to free One 78. p. C. 10.4 
from Anſwering again, tho' the Record is Erronèous. If one is At- Inſt. 212, 
tainted by Oxtlawry in Treaſon or Felony, He ſhall not anſwer to a 3 Res. 
New Indictment, or Appeal, for the Treaſon or Felony for which he RE 
is Outlaw'd; if the Outlawry in Treaſon or Felony is not Void. For 
if one is already attainted, to what Purpoſe ſhall He be attainted 
a Second Time? | 2 

But in t an Appeal of Death at the Suit of the Party, Auterfoits * 3 Inf. 213. 
Attaint upon Indictment of the ſame Death is no Plea: But in Caſe H. P. C. 246, 
of Indictment at the Suit of the King, Auterfoits Attaiut is a Good **” 

Plea. Heretofore Attainted of Murder is a Good Plea to an Indic- 
ment, (5c. of Petit Treaſon of the ſame Death. So if One is At- 
tainted of Manſlaughter, It is a Good Bar to an Indictment of Mur- 
der, and e Conver/o, of the ſame Death. h = 

For Another Offenſe. u If one is Attainted of Treaſon, he cannot « ; tag. 215, 
be afterwards attainted of a Former Treaſon. 4uterfoits Attaint of 
One Felony is a Bar to an Arraignment of another Felony ; LO. 

x One Indicted of a Robbery by one of the oe Peron and at- H. p. C. 245. 


tainted thereon, may again be Indicted by another Perſon robbed at 
the ſame Time; becauſe by the 21 H. S. chap. 11. The Party ſhall 
have Reſtitution of his Money or Goods. If One is attainted of 
y Petty Larceny, He may be afterwards Attainted of Felony, for » 3 Inſt. 213 
which he may Have Judgment of Death ; becauſe it is a Higher Of- 
fenſe, and It is to have another Judgment. If one is adjudg'd to 
the Penance Pain Fort et Dure, Yet he may be impeach'd for any 
former Felony, becauſe the Judgment of Penance was not given 
for the Felony but for the Contumacy. * Beſides the Penance is no * IInſt. 391. a. 


Attainder. 
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What I have ſaid of the Plea of Auterfoits attaint, you muſt ſpp- 
«$.P.C. 106. poſe it not to be Reverſed for Error; or that the Attainder at the 
4 Rep. 45: Suit of the King cannot b be pleaded with Reſpect to a Proſecution 
H. F. & 247. upon an Appeal (though in all other Caſes the Plea is of the ſame 
S. F.C. 107. Force as it was at Common Law) or that One attainted of Felony 
2 lag. 59% is not afterwards Indicted of High Treaſon Before or After his At- 
a tainder; or that it muſt not be underſtood with a Relation to ſeveral 
V 212, Indictments of Larceny, fince the 21 H. S. chap. 11. which entitles 
8 every Proſecutor to a Reſtitution of His Goods, if the Offender is 
found Guilty, as before Hinted; or that an Indictment for a Tre/- 
paſs is a Bar to an Indictment of Larceny for the ſame taking, (5c. 
or a Bar in ati Action of an Inferior Nature will not Bar another, 
that is of an Higher Nature. In all theſe Caſes A4uterfoits Attaiut 

is of no Force. 
« 1Inſt.274.b. 4. One may Plead a Pardon in Bar. © A Pardon (Pardonatio) 
2 Inſt. 233, is a Work of Mercy, whereby the King either before Conviction or 
1. 5.8 1% Attainder, or Aftcrwards, Forgiveth any Crime, Offenſe, Puniſh- 
Kely. 122, ment, Execution, Gc. Pardons of Treaſon, Felony, Gc. come from 
* the King, [See the 27 H. S. chap. 24.] who By the Common Law 
had Power to Pardon all Offenſes ; but this Power is Reſtrain'd by 

Statutes. [See infra.) 8 

A Pardon is either of Courſe or of Grace. 

Of Courſe and Right, as for a Perſon Convict of Homicide Se De- 
fendendo, or by Chance-medley, upon an Indictment or Appeal of 
Murder. [Sce 6 Ed. 1. chap. 9.] 

Of Grace, where ſome Things are Required for Their Allow- 
ance by the Common Law; and by Statute. By Common Law ; as 
when [They are Conditional, and not Abſolute, as Upon Condition 
of 'Tranſportation, &'c. By Statute, For, | 


By the 27 Ed. 3. chap. 2. In a Pardon of Felony upon Siggeſtion; 
52 Suggeſtion, and the Name of him that makes it, muſt be com- 
priſed. | 25 

By the 13 Rich. 2. Stat. 2. chap. 1. Iz a Pardon of Murder, Rape 
or 'Treafon, The Offenſe committed muſt be ſpecified in the Pardon, 
Otherwiſe it ſhall not be allow'd. [See 16 Rich. 2. chap. 6.] 


41Inft.zo1.a. d A General Pardon. of all Murders, Robberties, &c. to one In- 

”—_ 35 dicted and Convicted of Murder, Robbery, &c. is not Good, with- 

1 Sid. 366, Out Recital of the Indictment and Conviction. For it ſhall be in- 

430 tended that the King knew not of that Conviction. But if the Par- 

22 . ty is neither Indicted or Attainted, A Pardon of all Felonies in Ge- 
neral (except as in the Statute of Rich. 2. above-mentioned is except- 
ed) is Good, 5 


By the 5 & 6 W. & M. chap. 13. The Statute of the 10 Ed. 3. 
chap. 2. For Finding Sureties for the Good Abearing, upon a Par- 
don of Felony, is Repeald. n 

Provided, That if any Charter of Pardon is Pleaded for any Fe- 
tony, the Fuftices before whom ſuch Pardon ſhall be pleaded, may At 
their Diſcretion commit ſuch Perſon, till he enters into Rerogni- 
zance, with Two ſufficient Sureties, for his Good Behaviour, for 
any Time not exceeding ſeven Tears, | 
5 4 Feine 


lt. 


Ch. 5. Laws of England. 637 


— — — 


Feme Coverts and Infants ſball Find Teo ſufficient Sureties only. 


Sce the 4 (eo. 1. ch. 11. where the King may Pardon or Diſpenſe 
with Tranſportation, and allow of the Return of an Offender. | 
Pardons of (Trace are cither © Fexeral or Particalar. 1. Genet al, * 3 Inft. 233, 
either by A of Parliament or By Charter of the King. A General 1% C. 
Pardon by 4 of Parliament muſt be taken Notice of by the Court, 252. tis 
IF it is abſolute, tho' the Party waives it, or does not Plead it. But 5 Rep. 49- 
If it Hath Exceptions of Offenſes or Petfons, The Court cannot take * e. 79. 
Notice of it; neither can the Party have Benefit thereof, unleſs He 
Pleads That he is none of the Perfons Excepted. But commonly 
Advantage is given to the Offender by the Act it ſelf without Plead- 
ing. The Charter of the King muſt be always f Pleaded under the * ; ref. 233 
Great Seal; tho' the Party may waive it, if he pleafes. But Gene- 
ral Pardons are moſt commonly made by Act of Parliament; and 
of late Years have very rarely come from the Crown. [A general 
Pardon in Parliament always comes from the Crown. ] It thall al- 
ways be taken moſt beneficially for the Subject, and moſt ſtrong a- 
gainſt the King. A Pardon of all Miſpriſions, Treſpaſſes, Offenſes 
and Contempts, will pardon any Crime which is not Capital. 8 Par+ « 2 Inſt. 200. 
ticular, as at the Coronation, or at any other Time, of any Offenſe, 3 Inſt. 233, 
as alſo of any Exemplary Puniſhment. It needs not any Writ of Al- 1528 
lowance (vig.) That he has found Sureties. [Sce 5 & 6 V. & MM. 
ſupra.] But it muſt be ſhewed under Seal. | | 
The h Acceptance of a Pardon is an Argument of Guilt ; and He » 4 Rep. 43. 
that Pleads it, confeſſeth the Fact, 4 loft. 235, 
i Gloves are Due to the Judges on Allowance of a Pardon. If a i Þutr. 88. 
Peer og a Pardon, He muſt plead it before the Judges, where he Kely. 25. 
is Indicted. | 
Al One obtaineth a Pardon before Conviction, He ſhall Forfeit x; Rep. 110. 
not ng. : | | 
[See a Form of a General or Particular Pardon, 3 Tuff. 234, 235. 
And ſee 3 Georg. 1. chap. 19. 7 Georg. 1. chap. 19. 


5 


Let us now ſee where the King Cannot Pardon. 
The King cannot Patdon an Oftenſe 


that is Malum in ſe, i be- Finch 234, 


fore it is Committed. Js 2 = 2 | oo. : 
The King ® Cannot Pardon the Defendant in an Appeal of Death, av i; 


whether Attainted by Outlawry of Judgment; for the Appeal is at = 3 loft. 237. 
the Suit of the Party, But if in Appeal of Murder, The Defendant ar jy . 
is Found Guilty of Manſlaughter, Phe King may Pardon the Bun 
ing of the Hand; for That is Collateral, and by the Statute of the 
4 H. 7. chap. 13. | | | 

A Pardon of all n Felonies extends only to Petit Treaſon and 1 tft. 8. a. 
Common. Felonies, and not to High Treaſon. \ 

No Pardon of Felony ſhall be extended beyond the expreſs Words. 233, 236. 

Therefore a Pardon of all Felonies is no Bar to Execution, if a Fe- 238, 240. 
1on is attainted. And a Pardon of all Attainders, or of Executions, f PK. . 
does not Pardon the Felony. | | bi 
If one is outlaw'd, and the King pardons him the Outlawry, and 

all His Goods; it is,void for the Goods, for He muſt have a Grant 

of Them. es mach 
A Pardon of all Felonies does not extend to Piracy. | 1 
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A Charter of Pardon after Attainder in Treaſon or Felony, does 
not Reſtore the Blood. 'That muſt be by Parliament. [See of Re- 
ſtitution, infra.] 
* 2 Inſt. 200, © The King cannot Pardon a Common Nuſance, nor a Recogni- 
238, zance to keep the Peace, before the Peace is Broken; nor an Infor- 
mer's Part upon any Penal Statute, after the Action is brought by 
Him; nor Damages Recovered ; nor where any. Legal Intereſt is 
veſted. in the Subject. | 
When Sentence is Given in a Cauſe Pro Reformatione morumm, or 
pro Salute Anime, in the Eccleſiaſtical Court, and Coſts Tax'd for 
the Plaintiff, tho' the King may Pardon the Offenſe (whether the Pro- 
ceedings are Ex Officio, or betwixt Party and Party, as for Defa- 
y 5 Rep. zo, mation, ©c.) He cannot Pardon as to the ? Cofts; becauſe a Parti- 
J Rep. 60. cular Intereſt is veſtod in the Plaintiff, by Taxing the Coſts; which 
"of x02. he hath a Right to, tho' the Day of Payment of Them is aſſign d 
3 Inſt. 238. after the Date of the Pardon. But if one is Impriſon'd on a Writ 
„ Ka Adr. of Excommrunicato Capiendo for Contumacy, in not paying Coſts, 
178. and afterwards the King Pardons all Contempts, The Party ſhall be 
2 Vent. 194. diſcharged of his Impriſonment; becauſc it is Grounded on the Con- 

tempt, which is pardon d, Therefore a New Monition for Payment 

- of Coſts muſt iſſue forth. 

A Suppreſſion of 'T'rutl, or a Falſe Suggeſtion, doth avoid a Par- 
don. [See 27 Ed. 3. Stat. 1. chap. 2.) For the King was not Right- 
ly inform'd. It is a General Rule, That where the King appears 
to have becn decciv'd, His Grant is void, 


By the 12 K 13 W. z. chap. 2. No Pardon under the Geat Seal 
i pleadable to an Impeachment by the Houſe of Commons, &c. 


The King cannot by His Pardon reſtore a $/»2zo-rft to his Church. 
[See 5 & 6 Ed. 6. chap. 16. 31 Eliz. chap. 6.) nor a Corrupt Offi- 
cer to his Office. | 

Divers Ads of Parliament have Reſtrain'd the King's Power of 
Granting Charters of Pardon in ſeveral Caſes, But it has been ſaid 
that the King may Diſpenſe with theſe Statutes by a Non Obſtante, 

2 3 Inſt. 236. be thoſe Statutes General or Special. 4 [But ſee 1 V. & M. Sel 2. 
' chap. 2. and 2 Roll. Abr. 179.] 

A Pardon may be Obtain d by Diſcovery of A4ccomplices. [See the 
4 5 V. & M. chap. 8. 10 G 11}. 3 chap. 23. For the Diſco- 
very of Highway-men, or thoſe Guilty of Burglary, Houſe- breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 
Money, Wares or Goods. 6 (5 7 V. z. chap. 17. For the Diſcovery 
of Accomplices in Coumterfeiting or Clipping the Coin. 5 Ann. 
chap. 31. For the Diſcovery of Thoſe Guilty of Burglary or the Fe- 
lonious Breaking and Entring any Houſe in the Day-time. 6 Geo. 1. 
chap. 21. For the Diſcovery of Accomplices in torcibly hindring, 

\ Beating or Wounding an Officer of the Cuſtoms in the Execution of 
his Ofhce, Oc. 8 Georg. 1. chap, 18. For Diſcovery of Accomplices 

in Smugling the Cuſtoms, (5c. ] | 
| VVV Thus 


, 


Non poteſt Rex gratiam facere cum injuria aliorum. Bracton, Lib. 3. fol. 123. 
3 Inſt. 236, 237. 
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- Thus far of  Ploas\in Furz o tid) 5 30 bas hn ants. 

6. One may plead the General Iſſue. © The General Iſſue is a HC 
Plea to the Fatt, Not Gui/ty. If You take lſſuc;' the itumediate 
Conſequence is a Trial; 1 T 10 gl aol 8 

IX. I have Deſcribed before, what is meant by Trial, [See of Of Trial in 
Trial, chap. 3. ante.] Here in Criminal Caſes it is either By Peers, Comal 
or By the Cum Fx 3-4 Hige:.nal,, N 

1. The Trial of af Peer of the Realm muſt be Per Pares, By ( lnſt. 136.b. 
His Peers. [See the Manner of this Trial in Haundford, Lib. 1 
chap. 1. 3 Inſt. 28, 29, zo, 31] The Method of Trial of a Peer dit- z ift. 2855 
fers from the Trial of One under the Nobility. For, 1. There may 4 Inf. z. 
be twelve Peers or Above to Try the Fact. 2. The Trial may be TW 9.75 
in any Chunty of England. 3. The Peers are not Serorn upon the e 
Trial. 4. Where a Peer is arraigned of "Treaſon or Felony, He 
cannot Challenge any of his' Peers. 5. They Give their Verdict 
in the Abſence of the Priſoner, 6. In Caſe of High Treaſon, All 
the Judgment is uſually Pardon'd, except the Beheading. 

If a Lord of Parliament does not appear, and cannot be Taken, 
he ſhall be t Outlam'd by the Coroner. ' 2 Inſt, 49. 

He ſhall not be try'd by his Peers but only at the Suit of the LO be 


u King upon an Indiftment of High Treaſon, or Miſpriſion of the * -"g 48, 


ſame, Petit Treaſon, Murder or other F elony, or Miſpriſion of Fe- . 
26, 30. 


Jony, [Or, upon an Impeachment of the Houſe of Commons.] And 5 Rep. 30, 
here he cannot waive his Trial by his Peers, and be Tried by the 4g. 


S. P. C. Lib. 3. 


Country, In the Caſe of Præmunire, Gc. tho' It is at the Suit of chap. «. 
the King, He ſhall be tried by Frecholders. And fo in an Appeal of Dyer 360. 
Felony at the Suit of the Party. And though One is Noble, yet if 
he is not a Lord of Parliament, He ſhall be Tried by F reeholders, 
as a Lord of Ireland, France, &c. And ſo it muſt be with a Son 
of a Duke, Marquiſs, Earl, Gc. if he is no Lord of Parliament. 
No Treafon Committed in Ireland, by an Iriſh Peer, is Triable in 
England; for he is to be Tried by his Peers in Trelaud. 

The Queen being the King's Conſort, and the Queen Dowager, 
ſhall be Tried, in Cafe of Treaſon, by their Peers. 


By the 20 H. 6. chap. 19. Ducheſles, &c. for Treaſoror Felony 
ſhall be tried by ſuch Peers as a Nobleman Peer of the Realm. 


x Marchioneſſes and Vicounteſſes are not named in this AR, but * 1 tn. 16 i: 


they ſhall be tried by their Peers. If a Woman, Noble by Mar- 2 Int. 52. 
riage, Marries One under the Degree of Nobility, ſhe ſhall be 
Tried by the Country ; but not it Noble by Birth. 


By the 7 W. 3. chap. 9. Upon Trial of any Peer or Peereſs for 
Treaſon or Miſpriſion, The Peers who have a Right to Vote in Par- 
liament ſhall be ſummon'd twenty Days at leaſt before the Trial, E- 
very ſuch Peer taking the Oaths made 1 W. & M. and alſo ſubſcri- 
bing and Repeating the Declaration mention'd the 30 Car, 2. 


If the King pleaſes, a Peer indicted of Treaſon, &'c. may be ar- 
raigned in the upper Houſe of Y Parliament; and then the Lords Spi- »s. p. c. 153. 
ritual muſt withdraw, and make their Proteſt, [See Of Biſhops, 3 Rt. 31: 

* | Boch 
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Book 1. gap 4- and Of the Curt of the Lord High Steward, Book 4. 

: 2 Inſt. 3 Lords in Parliament are not to: Give Judgment againſt a * Com: 
moner for Treaſon or Felony, [| unleſs upon an Impeachment of 
the Honſe of Commons. ] 


FF #4 wt 3 


2. Trial By the Conitry (Per Patriam) is a Trial by a Jury of 
twelve Men, call'd the Petty Jury. | See of the Grand Jury, Tit. 
Of Tndiftments, ante.] Now to kriow the Law concerning Perty 
Furies, It may be proper to Enquire, in what; Conty the [ſues 
ought to be Tried; and then what is the Proceſſ againſt the Petty 
Fary ; Of Challenges to the Petty Jury; Of the Evidence given to 
Them, and of their Ferdict. Almoſt ſuch a Method was Propoſed 
in the former Chapter, Concerning the Way of Trial By a Jury in 
Civil Caſes. | | 180 8 17 75 
1, The Iſues in Criminal Caſes Regularly ought to be Tried in 
2 Rep. 93. the? County, where the Offenſe was committed. But. ſeveral Statutes 
6 Rep. 47. have Introduced an Alteration in the Law in ſome Capital Caſes. 
* $0, [See of the Court of Chivalry the 26 H. 8. chap. 13. 35 H. S. chag. 2. 
5 d. 6. chap. 11. 12 J. 3. chap. 3. For Treaſons Committed out of 
the Realm. See of the Court By Commiſſion according to the Statute 
of the 28 H. 8. chap. 15. For 'F reaſons and other Capita] Offenſes 
Committed at Sea. See alſo 1 Jun. chap. 9. For Trial of Cap- 
| tains and Mariners Deſtroying Ships. 4 Georg. 1. chap. 11. For 
Trial of Pirates, Felons and Robbers by the 11,6 12 J. 3. chap. 7. 
116 12 V. z. chap. 12. For Trial of Officers: and Soldiers, that 
either upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel or Enemy, (5c. 6 Geo. 1. chap. 19. For Trial 
of Perſons in Actual Service in his Majeſty's Fleet, Gc. for Offenſes 
committed beyond Sea, c. and Sce chap. 1. ante, and the Sta- 
utes, infra. Offenſes. againſt the Statute 9 Ceo. 1. chap.,22, called 
the Black- Act, may be tried in any County.! , - 
z Inſt. 27. An Indi&ment: being Found in the Proper County, It may b By 
H. P.C. 162, Special Commiſſion of Oyer and Termincy be heard and Determined 
5 2% in any other County, But the Trial muſt be By Jurors of the Proper 
County: And this is warranted by the Courſe of the Common Law. 
And if one is Indicted of Treaſon, He may plead a Foreign Plea, 
and it ſhall be Tried in the Foreign County. [See 1 & 2 PH. & M. 
chap. 10. infra.] But in Petit Treaſon, Murder or Felony, The 
Foreian Plea ſhall be Tried in the County where the Indictment 
was Taken; unleſs this is altered By Special Commiſhon. [See 22 
H. 8. chap. 14. 9. 5. ] 


By the 1 & 2 Ph. & M. chap. 10. All Trials Hereafter to be had 
for any Treaſon, ſhall be according to the Courſe of the Common Law. 


By this Statute all Trials of High Treaſon, Petit Treaſon or Miſ- 
priſion of Treaſon, contrary to Law (as the 33 H. S. chap. 23, Cc.) 
are Abrogated. Therefore an Alien, that liveth under the Protection 
f of the King, there being Amity betwixt the Two Kings, ſhall be 
| tried for High Treaſon according to the Common Law, and not ; 
| 2 Me- 


* - * "7. * * 4 
* | . — 


— 


i quis delinquit, ibi ꝓunietur. 6 Rep. 4). 3 Inſt, 24, $2. 


— 


Ch. F. Laws of England. 


Medietatem Lingue, as in Petit Treaſon Murder; and Felony if ha 


Deſires it. | 
By the 26 H. 8, chap. 6. Felonies Committed in Wales ſhall be 


gh 4 iu the Counties next Adjoining. [Sec the 34 & 35 H. 8. 
chap. 26. | 

By the 2 & 3 Ed. 6. chap. 24. Where any One is Filoniouf!y 
Stricken or Poiſon d in One County, and Dieth of ſuch Stroke, or 
Poiſoning in another County, an Indittment thereof found by Ju- 
rors of the County where Hz Dies ſhall be good in Law. And the 
Tuſtices of Gao Delivery, and Oyer and 'Terminer, in the Count y 
where ſuch Indiftment is Taken, as 77 the Fuſtices of the King's 
Bench, before cohom ſuch Indiftment is Removed, may proceed there- 
on, as if ſuch Stroke, Poiſon and Death had Happend in One and 
the ſame County. | | 


But Ore If the Jury muſt not come from Both Counties. 


Alſo an Appeal may be commenced, taken and ſued in the County 
where the Party ſo Stricken or Poiſor'd ſhall die, as well againſt the 
Principal as Acceſſory, in whatſoever County ſuch Acceſſory be 
Guilty thereof, &c. - | 

Where any Murther or Felony is Committed in one County; and 
more Perſons are Acceſſories to it in another County, An Indittment 
Found againſt ſuch Acceſſory in the County where ſuch Perſon is Ac- 
ceſſory, ſhall be good in Law, as if the Principal Offenſe had been 
Committed in the ſame Connty, &c. | See 3 Iuſt. 135, 136. 9 Rep. 
117, 118. Book 3. chap. 2. Of Principal and Acceſſory.] 

By the 1 Jac. 1. chap. 11. (againſt Polygamy) The Parties O/- 
fending ſhall Receive ſuch Trial and Execution, where ſuch Perſon 


or Perſons ſhall be Apprehended, as if the Offenſe had been Comms © 


mitted in the County. | See Kely. Rep. 79, 80, Gc. Ouære.] 


[Sve 2 Ceo. 2. chap. 21. for Trial of Murders, where either the 


S:yuke, or Death, only happens in England. 
By the Common Law if One Guilty of Larceny in One County 


carries the Goods Stol'n into another, He may be Indi&ed and Tried 


in Either County. [See the 3 & 4 V. & M. chap. 9. Of Perſons 
Convicted for Stealing Goods in any County.] If a Fact done in 


one County proves a Nufance to Another, It may be Indicted ” H. P. C. 
| 03. 


and Tried in either. f | 

See 6 Georg. 1. chap. 23. For Trial of Offenders, that have been 
Tranſported, and do Return before the Expiration of the Term for 
which they were Tranſported. 8 Georg. 1. chap, 18. For Trial of 
Smuglers of the Cuſtoms: d * Keie 


2. As to the Proceſs againſt the Petty Jury, I have ſpoken of it 
before. ¶ See of the Proceſs to bring in the 57 chap. 4. ante, and 
S. P. C. 154. b.] At the Quarter-Sefſions a Precept goss to the She- 
riff, to Summon a Seſſions, and for Return of Juries, &c. and there- 
fore no Particular Precept is Requiſite, to Summon a Petit Jury. 


The Juſtices of Gaok-Delivery may Have Their Panel Return'd © 2 Inf. 468. 


by the Sheriff, without any Precept, by bare Award. But Juſtices of + 17% 164. 
, , * . . : . 168. x 
Oyer and Terminer cannot. Neither Juſtices of Oyer and Terminuer, H. P. C. 156. 


Nnnn [. Kely. 7. 
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LO. 4 Inft. 164] nor Juſtices of the Peace, can make Their Yenire 
Facias to Try an Iſſue, Returnable in the ſame Seſſions; but Juſtices 
of Gaol- Delivery may. | | 
— The Penne muſt come from ſuch a Place, as that All, who live 
In or near it, may reaſonably be prefum'd to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner and 


Witneſſes, It may come, not bnly from a Town, but from a Pariſh, 
Hamlet, or other Place known out of a Town. 


_ 4SP.C.155- a If a Full Jury does not Appear, or if they are Challeng'd in 


. F. q. a3. an Indictment or Appeal, there may be a Tales. [See of the Jary, 


chap. 4. ante.| ye | 

*Kely, 16 © The Sheriff uſually Returns fifty or ſixty Jurots, becauſe of 
the Challenges that may be made to them. [See Veſtm. 3. chap. 38. 
For Civil Cauſes; the 7 & 8 V. 3. chap. 32. For Yorkſhire ; and of 
the Jury, chap. 4. ante. ; 


Ax the 3 H. 8. chap. 12. The Juſtices of Gaol- Delivery, or Juſti- 
ces of the Peace (1 Quorum) in their Open Se ſſioms, may Reform 
the Panel Returnd by the Sheriff to Enquire for the King at Diſ- 
cretion; and the Sheriff ſhall Return the Panel ſo Reform d. [See 
the 33 H. 6. chap. 2. For Lancaſhire. ] | 

By the 7 W. z. chap. 3. All Perſons Indicted of High Treaſon, or 
for Miſpriſion of Treaſon (except for Counterfeiting the Coin, &c.) 
ſhall have a Copy of the Jurors, «ho are to Try them, Tuo Days 
at leaft before their Trial. [See 7 Ann. chap. 21.] 


3. Of Challenges to the Petty Jury, [See of Challenges, ch. 4. ante. ] 
' 1 Inſt. 156. f In Caſe of Life and Death the King may Challenge the Array for 
Rol Abr. Favour, but the Priſoner cannot. And as to the 8 Polls, The 
645, 646, Challenge may be either Peremptory or for any Juſt Cauſe. 


1 S. P. C. A Peremptory Challenge, or without Cauſe, is not allowable, 


ad \ "OY 57. b. Put only in Caſe of Life and Death; and then it is reſtrained in 


Felony to a certain Number, as will prefeatly appear. 
By the 33 Ed. 1. The King ſhall not Challenge without Cauſe. 


» 1 Ventr. This the King might have done at Common Law. h He need not 
399, 319 ſhew the Cauſe of Challenge Preſently, or before the Clerk bas 
gone thro' the Panel (as a Common Perſon muſt do) but it is Time 
enough after the Peruſal of the Panel; and if there are enough be- 
tides, no Caufe ſhall be ſhewn of the Challenge. IF 
This Statute being General Extends both to Criminal and Civil 
Caufes _ N | | 

A Priſoner at the Common Law upon an Indictment of Treaſon 
or Felony, or Appeal of Death, might have peremptorily Challeng'd 

Thirty Fiye, which was under the Number of Three Juries. But, 


— By the 22 H. 8. chap. 14. No Perſon Arraign'd for Petit Treaſon 
Murder or Felony, "That Challenge Peremptorily above the Num- 
ber of Twenty, fe | | ETD 


ron 227, If He doth, the Challenge ſhall be i Over-ruled, and the Party 
Ii. P. C. 26, ſhall be put upon his Trial; for there is no Penalty mentioned in 
Kelyng: 36. 2 ENF the 


Ch. 7. Lau ef England. 


12 Kits. 


1 
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the Statute. [See 25 H. 8. chaps,3;] But ſubſequent Statutes exclude 


from Clergy, thoſe that peremptorily. challenge above Twenty. 


By the 3 & 4 M. & M. chap, g. Offenders, that Challenge Pe- 
remptorily above Twenty, ſhall lofe. the Benefit, of the Clerey, if. by 
Virtue of any former Statute-They were excluded Clerg , pon Con- 
viction by Confiſſion. or Verdict. [See Au. chap. 9.] So that in 
this Caſe the Offender ſhall be hang' d. But if the Offenſe is with- 
in the Benefit of the Clergy, The Challenge ſhall be over-rul'd. 


* 


n Ca 


o * 


lenge. of Thirty-five is reſtored by the 1 & 2 Ph. & M. chap. 10. 
Here if the Priſoner challengeth 'Thirty-fix pcremptorily, & the 
uſual Judgment ſhall be pronounced againſt Him, as it He had been 
found Guilty by Verdict. 'Fho! formerly it was held that in Petit 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial, 
as if He had ſtood: Mute. Des How 
A Challenge for Faſt Canſe is not at all Reſtrain'd to any Num- 
ber. This may be in Reſpe& of Honour. [See Magna Charta, 
chap. 29. ] Defett. of Birth, as Aliens Born, or of Eſtate. [Sce the 
23 H. S. chap. 13. 46 5 V. & M. chap. 24. which do not extend to 
Aliens. ] Or for Ahection or Malice, or for Crime. [Sec of Challenges 
of a Juror, chap. 4. ante.| tr 4 27 77 | 
There muſt be no Challenge on Trial by 1 Peers, 

[See the 3 H. 7. ch. 14. Concerning the Compaſſing and Imagin- 
ing to kill the King or any of the Privy Council, where there is no 
Challenge to be allow'd but for Malice. 8 

He that will have Advantage of Trial per Medietatem Linguæ, 
muſt m pray for it; for He cannot have Benefit of it by way of Chal- 
lenge. (O.) There is no Medictas Lingue to be allow'd in High 
Treaſon, as there may be in Petit Treaſon, Murder ang; Fetony. 
[Sce 16 2 Ph. & M. chap. 10.] Agyptians are excluded from it 
by the 1.6 2 Ph, & M. chap. 4. [See the 27 Ed. 3. ch. 8. 28 Ed. 3. 
eee, d en n ni 


4. Of the Evidence to the Petty Jury. It mult be always given 
in the Preſence of the Priſoner. in "Treaſon or Felony. LSS Of Edi 
dence in Civil Cauſes, chap. 4. ante.]J K ae = 

Every One ſhall be admitted to give Evidence for the King; but 
always upon Oath. And regularly n Oze Witneſs is ſufficient, where 
the Trial is by a Jury; it is much diſputed, whether the Common: 
Law requird: a certin Number of Witneſſes in any Caſe, even in 
High Treaſon. Therefore Ore, and ſee 3 Inft. 26. and the Sa- 
tutes, 1 M. EI | | 

Upon an Indictment for Battery, (5c. the Party Grieved may. be 
a Mitneſi againſt the Defendant, becauſe the Proſecution is at the 
Suit of the King. » A Vie cannot be a Witneſs againſt her Husband, 
or a Husband againſt his Wife, except in High Treaſon, as hath been 
ſaid. (O. and ſee Book 1. chap. 6. Of Husband and / ite, and ch. 
4. ſupra, Of Witneſſes.) But an Infant of Nine Years of Age, hath 

| Nnnn 2 buen 
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" In criminalibus probationes debent eſſè luce clarieres. + Inſt, 26, 215. 


ſes of High Treaſon and Petit Treaſon, the perem ptory Chak | 


© 2 Inſt. 1-$, 
Kely 36 
eis. 
Con-. 3 Ilutt. 
227. 


11 Inſt | 56 b. 
294 a. 

2 Inſt. 2 
Kely. 54. 


* N. PFC. 
159, 159. 


3 lift. 27 


H. P. C. 261. 


n Kely. 49, 
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Book IV. 


r Kely. 12, 
17, 18, 33. 
H. P. C. 262. 
1 Sid. 237. 
Trials per 


q 3 Inſt. 79. 
2 Roll. Abr, 


96. 

Dalr. ch. 1 85. 
P 

H. P. C. 264. 


v» ilnſt 283 4. 
2 Inſt. 318, 


Kelly. 15, 


* tha. onda * 


been allow'd to be examin'd in ſome Caſes. P A Commiſſioner in a 
Commiſſion of Gao. Delivery, &c. for the Trial of a Priſoner, may 
come from the Bench, and be a Witneſs, and give Evidence for or 
againſt a Priſoner. A Furor alſo may be a Witneſs. One of the 
Defendants in an Information, if no Evidence is given againſt Him, 
may be a Witneſs for the other. Confederates in the ſame Treaſon 
or Felony, may be Witneſles againſt their Companions. But a Pro- 
miſe of Pardon to a Confederate on Condition to give Evidence 
againſt the reſt, may take off the Forge of His Evidence, if it does 
not wholly diſable him. Traitors or Felons Pardon'd, even after a 
_ Conviction ot Attainder, may be Good Witneſſes. A Pardon of 
Burning in the Hand on a Conviction of Manſlaughter, as well as 
the Burning, reſtores a Party to His Credit. | | 
A Witneſs by Hearſay of a Stranger will not be allow'd; unleſs per- 
haps to confirm the Evidence of a Witneſs, that ſpoke of His own 
Knowledge, Gc. [ See of J/itnefſes under Eoridence, ch. 4. ante. 
JA Miineſi againſt the King in Treaſon: or Felony ought not to be 
examin'd upon Oath by the Common Law. [But ſee 31 Eliz. ch. 4. 
4 Fac. 1. chap. 1. And the 7 V. 3. chap. 3. 1 Ann. chap. 9.] By the 
Two laſt Statutes Witneſſes for a Priſoner are to be ſworn as in the 
Caſe of the King ; and Proceſs for their Appearance may be taken 
out in Treaſon and Felony. The Evidence for the Defendant in 
an Appeal, Indictment or Information for a Miſdemeanor mult alſo 
be upon Oath. | ine 4 
r 'Tho' the Indictment, in Caſes Capital or Not Capital, is laid to 
be on One Day, and the Evidence is of Another Day, either Before 
or After, the Jury may find Generally, That the Priſoner is Guilty. 
Yet if it is alledged, before the Offenſe done, The Jury ought to 
find the Day, when it was done; becauſe the Forfeiture ſhall re- 
late to the Day found in the Verdict. If the Indictment ſets forth 
the Treaſon or Felony to be committed at One Place, and the Evi- 
dence is of Another Place in the ſame County, it maintains the In- 
dictment. For the Place being laid only for the Venue, is not 
material upon the Evidence. Otherwiſe, where a certain Place is 
made Part of the Deſcription of the Offenſe. [See 2 & 3 Ed. 6. ch. 
24. 11 eo. 1. ch. 22. ante. ] If the Indictment and Evidence differ in 
the Kind of Murder or Homicide, it cannot maintain the Indictment; 
as where an Indictment is of Poiſoning, and the Evidence is of Stab- 
bing, Drowning, Cc. But if the Indictment and Evidence differ only 
in the Sort of Poiſon, They agree well enough; for the Subſtance 
of the lndictment was the Poifoning. So if the Indictment and Bvi- 
dence differ as to the Rind of J/eapon with which One was Kill'd, 
'They Agree in Subſtance, and in the Kind of Homicide, and in the 
Cauſe, pig. By a Weapon. If the Indictment is, that 4. gave the 
Mortal Blow, and that B. was prefent and abetting, and the Evidence 
varies as to the Perſon (viz.) That B. gave the Blow, and that 4. 
was preſent and abetting ; yet this Evidence maintains the Indict- 
ment. | | 
Evidence in Treaſon may be of Overt-Acts in other Counties, 
than thoſe laid in the Indictment; provided the Overt-A& in the, 
2 County 
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„ Furato creditur in judicio, 3 Inſt. 79, 
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County laid in the Indictment is folly proved. [But ſee the 7 z. 
chap. 3. U 8.] © But for 'Scandalous Words agaifiſt a Peer; or other H. p. c. 
Matter Tranſitory upon an Indictment, if upon Evidence it appears, 203. 
that the Words were ſpoken in any other County, The Evidence 
does not maintain the Indictment, G . | 

v While the Evidence is Giving, The Prifotier may have Conpſel * 3 luft. 29, 
aſſign d Him, for every Matter of Law ariſing on the Fact, or Ge- 137,252 , 
neral Iſſue, in Caſes of Treaſon or Felony. But otherwiſe He ſhall Book : 
have no Counſel in "Treaſon [But fee ira] or Felony, whether Hp. 48. 
He is a Peer or Commoner; betauſe the Evidence muſt be ſo plain, 
that it cannot be denied, and becauſe the Court gught to be of 
Counſel for the Priſoner, and to Allow Him all Things that make 
for His Advantage. And it is lawful fot any One in Court, eſpe- 
cially One learned in the Law (as Amicus Curie) to inform the 
Court, leſt they ſhould err. In an Appral'iatd Offenſes under Fe- 
lony, a Defendant may be heard by His Counſel. | 

*The Evidence of Witneſſes to the Jury is no Part of the Trial, 1 taft. 6. b. 
for the Trial is by the Verdict, as before is ſaid, A ot 


By the 5 & 6 Ed. 6. chap. 11. No Perſon: ſhall be Indicted, Ar- 
raigned, Convicted or Attarnted, for any Treaſon that mow ig, or 
hereafter ſhall be made ſo by any Statute, unleſf the Offerder be Ac- 
cuſed by Two Lamful Accaſert, who, at the Time of the Arraigh- 
ment of the Party, ſhall be byought in Perſon before the Party Ac- 
cuſed ; unleſs He willingly without Violence dbes ronfeſi the Of- 


This Act extends to Petty Treaſon as well as High Treaſon, 
For the Words are Any Treaſon. . 
Y By Law ful Jccuſers we muſt underſtand Zawful Mitueſſeg. 1; loft. 23, 
Without Violence (i. e.) without Torture. Confeſs the 2 r. e 
upon His Examination, not before the Judge. [See 7 VV. 3. th. 3. 


poſi. J | 


I faid before, That By the 1 & 2 Ph. & M. chap. 10. All Trials 
to be had, awarded or made, for any Treaſon, ſhall be had accord- 
ug to the Courſe of the Common Law. 


Now this Act does not take away the Neceſſity of Two Witneſſes 
upon the ? Indictment, required by the 5 C 6 Ed. 6. It mentions *5. P. C. go, 
only Trials. Neither doth this Statute extend to Miſpriſion of Trea- 1%. _ i 
ſon. Therefore there muſt be Two Lawful Witneſſes as well upon 25, 26, 27. 
the Trial as the Indictment. [See the 7 V. 3. chap. 3. infra.) Contr, Kely. 
petit Treaſon is within this Statute, as well as within the 5 & 6 ** #2 Þ 
Ed. 6. but is not within the 7 JF. z. chap. 3. Therefore there two 
Witneſſes muſt be upon the Indictment, tho' not upon the Trial. 


By the 1 & 2 Ph. & M. chap. 11. I 7 Treaſon for Counter- 
feiting and Impairing the Coin of this Realm, the Offender ſhall be 
Indicted, Arrargned, Tried, Convicted and Attainted by ſuch like 
Evi Ih and in ſuch Manner and Form, as before the Firſt Tear © 
of E 6. 


This 
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This Act 


— —— omen on — — 
— = — — — 


chip Caſe of High, Treaſon concerning the Coin, hath 
, reſtor'd the Evidenge required by the Common Law, as well upon 


wor ol. en e vow gl „ e d on: 
By the 11 Jae. f. chap. 27. 4 Mother of a Baſtard Child, con- 


cealing its Death, muſt prove by One Mitneſi, that the Child «a; 
Barn Dead, "otherwiſe: ——4 without Chery. wo nt en 
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A Concealtnent is taken Prima, Facie to be en undeniable Ei- 
dence, Ihat the Mother Murdered the Baſtard-Child. But if ſhe 
call d for Help, and could get be if ſhe, confeſs'd herſelf with 
Child beforehand, & c. and was ſurprized, and delivered when no 
One was preſent, ſhe is not within the Act. 11 


By the 3 W. 3. chap, 3. Evety Perſon 5 Inditted, Arraizned ar 
Tried for High Treaſon, whereby any, Corruption-of. Blood may be 
made, or for Miſpriſion of ſuch Treaſon, ſhall be admitted to make 
His full Defenſe by Counſel, not exceeding Two, who ſhall have free 
Acceſs to Him at all ſeaſonable Hours; and to make any Prof by 
Lawful Witneſſes ap Oath, who , ſhall be ſummon'd 70 appear 
tor Him, in like manner as Witneſſes. againſt him. 
No Perſon ſhall be Indicted, Tried or Attainted of ſuch High Trea- 
ſon, or Miſpriſion of: ſuch Treaſon, but by the Oat h and Teſtimony 
of Two.Lawful Witneſles either both to the ſame Overt- Act, or 
One to the One, and the Other to the Other Overt- Act, of the ſame 
Treaſon ; unleſs the Party willingly iu Open hurt does confeſs the 
ſame, ſtands mute, or 777 to Plead, or challenges peremptorily 
above Thirty-Five of the Fury. en bay! A 
' Where Tuo or more Diſtinct Treaſons of Divers Kinds ſhall be 
alledged in one Bill of Inditiment, One IWitneſs to One, and An- 
bt her Witneſs to Another, ſhall not be Deem'd Two. ]Vitneſſes with- 
is the Angra v7 i& Me... oral tit 
Again, No Evidence ſhall be admitted of any Overt A, that is 
not expreſly laid in the Indiftment. | 
 Thas. Att ſhall not extend to any Impeachment, or other Proceed- 
ing in Parliament, nor to any Indittment of High Treaſon for Conn- 
terfeitins the Coin, the Great Seal, Privy Seal, Sign Manual or 
Privy Signet. 
_ By the 1 Ann. chap. 9, Witneſſes for Priſoners, por Trials for 
Treaſon or Felony, Gal be Sworn as Witneſſes for the King, and 
are Subject to like Puniſhment for Per jury. 1 


lf the Witneſſes muſt be Sworn, Proccſs ſurely may be taken out. 
. againſt Them of Courſe. _,. - L 
© So that it appears by theſe Two laſt Statutes, that Conrnſel is on- 
ly to be allow'd in Caſes of High 'Treaſon, whereby any Cor- 
ruption of Blood may be made, or for Miſpriſion of ſuch Treaſon ; 
That J/irnefſes for the Priſoner ſhall be Sorn in all Caſes of Treaſon 
or Felony; and that there muſt be Two Witneſſes in High Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Trea- 
ſon, to prove the Overt-Acts laid in the Indictment ; or at leaſt one 
to one Overt-Act, and one to the other, therein ſpecified. [See Of 
Witneſſes under Evidence, chap. 4. ante. 7 M. 3. chap. 3. For a Copy 
2 5 of 


Ch 5. Laws of England. 6% 
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of the Indictment in High Treaſon, c. of Indi tente, ante; And 
7 Ann. chap. 21. Concerning a Copy of the Indittment for 'F reaſon; 
a Liſt of the Names of the Mitneſſes, &c. to bs delivered to the 
Party Indicted; After the Deceaſe of the Pretender, 8&c.] * 

The b Confeſſion of the Defendant to Private Perſons; or to a Ma- H. P. C. 
giſtrate, out of Court, is allow'd to be given in Evidence againſt the Kei s. 9 
Party Confeſſing; but this Confeſſion cannot be made Ute of againſt * * © 
any other. But where a Man's Confeſſion is made Uſe of againſt 
Him, it ought to be taken all together, and with that Part which 
makes for him, as well as with that which makes againſt Him. 

But the 7 V. 3. chap. 3. Requires two Witneſſes to the Overt - Act in 
High Treaſon or Miſpriſion of Treaſon, unleſs the Party ſnall wil- 
lingly without Violence, Confeſs in Open Court, &c. 


By the 1 & 2 Ph. & M. chap. 13. 2 & 3 Ph. & M. chap. 10. Ore 
Accuſed of Manſlaughter or Felony, let to Bail, or ſent to Gaol for 
want of Bail, muſt be Examin'd, before Bailment or the ſending to 
Gaol, and the Accuſers muſt he bound Over to give in Evidence a- 
gainſt Him; and the Juſtices muſt take the Examination of the Pri- 
ſoner in Mriting, with the Information of the Accuſers, and Certify 
them at the next Gaol-Delivery. The Coroner alſo, upon any In* 

wifition of Murder fonnd before Him, ſhall put in Writing the = $I 
K of the Evidence given to the Fury before Him; and bind thbs 
Witneſſes to 4ppear at the next General Gaok-Delivery, and Certify 
the Evidence and Recognizance, &c. L Gi 20 

The ſaid Fuftices and Coroner have Power, to bind by Recogui- 
zance or Obligation, All ſuch as can Declare any Thing agatnſt the 
ha 2 to Appear at the next Gaol- Delivery; and there fhall 
zake Certificate of the ſaid Recognizance or (Obligation. 


The 1 2 Ph. & M. extends only to thoſe that are Bailable, but 
the 2 & 3 Ph. & M. extends to thoſe that are Committed to Priſon 
for Manſlaughter or Felony. By Theſe Statutes the Information of 
the Acculers in Manſlaughter or Felony, being put in Writing and 
Certified, may be given in Evidence, as well as the Confe ſion of 
the Priſoner. But the Information of a Witneſs in Other Caſes can- 
not be Admitted, tho' the Witneſs is Dead. | 5 

e The Examination of the Qender muſt not be upon Oath ; but, 2 P, C. 
muſt be ſubſcribed by him, if he confeſſes the Fact, and then given Kely. 35. 
in Evidence upon Oath by the Juſtices. But the Examination of 
Others muſt be upon Oath. And a Juſtice or his Clerk, or a Co- 
roner upon an Inquiſition of Death, may be Sworn to the Truth of 
the Examination of thoſe upon Oath, if They are Dead, or unable 
to Travel, or away by tbe Priſoner. | 

If it is a Small Feleny, the Examination muſt be Certified by 
the Juſtices to the Quarter-Sefſtons ; Otherwiſe to the next Gaol- 
Delivery. 


By the 3 & 4 W. & M. chap. 9..4 Tranſcript certified by the Clerk 
of the Crown, of the Aſſizes, or of the Peace, of the Teuour of the 
Tudiftment, and of a Perſorx's having had the Beneht of the Clergy, 

| ſhall be a ſufficient Prof, that ſuch Perſon hath had the Benefit of 


the Clerg 3. 
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An Inſtitute of the Book IV. 
By the 10& 11 W. 3. chap. 23: No Clerk of Aſſiſe, Clerk of the 
Peace, &c. ſhall take any Fee of Perſons bound by any Fuſtice cf 
Peace, to Appear af Evidence againſt any Traitor or Felon, for 
Diſcharge of their Recogmzance. 7 

By the 6 Georg, 1. chap. 23. 4 'Tranſcript certified by the Clerk 
of rhe Afſiſe, or the Peace, of the Tenour of an Indiftment; Convic- 
tion and Order for Tranſportation, ſhall be a ſufficient Proof upon 
an Indiftment for Returning before the Expiration of the Term, 


That the Perſon hath becn Convitted and Ordered for Tranſportation, 


648 


Si militude of Hands upon Compariſon, is little or no Evidence 
of One's Hand Writing in Criminal Caſes, Whether Capital or not 
Capital. | | 0 yu! 

Violent Preſumption is in ſome Caſes taken for full Proof. [Sec 
of Preſumption under Evidence, chap. 4. ante.] N N 


4 Ulnſt 225.4. 5. 4 The Ferditt in Caſes Capital muſt be actually Given, and 
& b. 281. b. jf the Jury cannot agree upon their Verdict, They muſt be carried 
8 425. round the Circuit, till they do all agree, If the Priſoner will not 
3 Inft 28, conſcnt to Their Diſcharge. If the Peers do not agree upon their 
3Vener. 9g. Verdict, They may Adjourn and Go Home. And the Verdict 
Kely. 56, 57. by the Peers is Good, if only the Greater Number (being Twelve) 
H. P. C. 267. do Agree, ü r . \ + 
5 54, Wh Verdict muſt be given openly in Court, and not as 4 Privy 
Verdict; tho' a Privy Verdict may be Given on \[7formations, as in 
Civil Caſes, and in Criminal Cauſes where the Defendant is not 
to be perſonally preſent at the Time of the Verdict. 
It may be Found Fpecially ; as in an Indictment of Murder, and 
not Guilty pleaded, 'The Jury may Find one Guilty of Manſlaughter 
Se Defendendo, or By Chance-medley, or that he was not of Sound 
Mind and Memory at the 'Time of the Killing, &c. If they find 
Se Defendendo, or by Chance-medley, they muſt find the Manner 
e Kely. 30. of the Killing; that the Court may Judge thereof; © For the Court 
may Judge the contrary. So in a Special Verdict, or Verdict at 
Large, for the Value or Manner of the Larceny, There is no Ne- 
ceſſity of Finding the Value of the Thing Stol'n as laid in the Indict= 
2 The Jury cannot find a Greater Value, but they may Find 
a leſs. Ge ein 4 
| Jurors have been amerced for Undervaluing Goods forfeited. 
* Kely. 3 The Courſe of laying a Fine upon Jurors f barely for Giving a 
ry 135, Verdict contrary to Evidence, or contrary to the Directions of the 
T. Jones 50. Court, is condemned as illegal and diſuſed, Sce of FVerditt, chap. 4. 
ante. | turn Wh 


- 


4 


The Court cannot ſet aſide a Verdict, which Acquits a Defendant 
of a Criminal Proſecution ; as they may a Verdict that Convitts 
Him contrary to Evidence. 1 


of convidti· X. One is ® Convitted, when He Confeſſes the Offenſe, or when 


ker ar At- he is Found Guilty by the Verdict of the Jurors. This is before 
5 upon Him. | 


. 


1 lnſt. 390 b. Judgment is paſſe | 
391. a He is Attainted ( Attinftus) when Judgment is paſs'd upon him; 
8 25, tho Theſe Words Condition and Attainder are ſometimes Con- 

founded. The Judgment may be paſs'd on Outlawry, Confeſſion or 


2 Herditt. 
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Verdidt. Outlawry it ſelf is a Judgment and an Attainder in Law. 1 
[See of Judgment and of Forfetture, infra.] h When one is Attaint- 3 Inv. 213, We: 
cd by Judgment, for Offenſes that are to be Puniſhed by Death, He : C0. $16 | } 
is Dead in Law; yet his Body is Subject to Arreſts or Execution for . | 
Debt, &c. For his Body is not Forfeited to the King, till Execu- 
tion. By Attainder of 'Treaſon or Felony His Blood is i Stained and * 1 Inf. 8. a. 
Corrupted, both Upwards and Downwards; ſo that He cannot be Jg. 392“ 
Heir to any Anceſtor, nor his Children Heirs to Him, nor to Any 5 
other of his Anceſtors. But the Sons of one Attainted before the * Lev. 59, 
Attainder may inherit one another; though ſome have denied it, 1 Ventr. 43. 
becauſe the Father had no Inheritable Blood in him. If he is of the 
Nobility, or a Gentleman, He and all his Poſterity are by this At- 
tainder made ignoble and Baſe. This Corruption of Blood is fo 
high, that It cannot be Abſolutely Reſtored but by Authority of 
Parliament. [See of Reſtitution, aber 

Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtol'n from Him. For, 


By the 21 H. 8. chap. 11. Reſtitution ſhall be made of Stol'n Goods. 
or Money, to the Owner, after the Felon is found Guilty thereof, or 
Otherwiſe attainted by Reaſon of the Evidence given by the Party 
robb'd, or Owner, or by any other by their Procurement. The Ju- 
ſtices, before whom the Felons are Found Guilty, may award Mrits 
of Reſtitution for the ſaid Goods, &c. 


* Executors and Adminiſtrators are within this Statute ; and they * Inſt. 114. 
ſhall have Reſtitution, notwithſtanding a Sale in Market-Overt. 3 Inſt. 242. 
This Statute has alter'd the Common Law as to that Point. But the? — 5. 109 
Reſtitution muſt be only of the Goods expreſſed in the Indictment. 6 Rep 80. 
If Goods are Stol'n, and not waiv'd in Flight, or ſeiſed for the King, Key. 48, 49, 
the Party may take his Goods again without Proſecution. [ Ouere, 


Whether the Proſecutor is entitled to Reſtitution, if the Priſoner 
ſtands Mute. | 


XI. The! Judgment [See what is a Judgment, chap. 4. ſupra.] in of judgment 
Criminal Caſes is either by the Common . or by HON It is in Bina 
alſo in Treaſon or Felony either 55 6 or Inplied. Expreſs, when Fa fn, 


4 f 3 Inſt. $2 | ' 
upon Appearance, (5c. an Expreſs Judgment is Given; as that the 210. [ 


Criminal ſhall be Hang'd by the Neck, c. Implied, when the Of- if 
fender makes Default, and is Oxtlaw'd; where the like Execution | f 
ſhall be, as in Caſe of Expreſs Judgment. [See Poſtea.] 0 | 


The Judgment in High Treaſon. 2 \ 


One and the ® ſame Judgment is Given in all High Treaſons, ex- = 4 168. 1. || 
cept for Counterfeiting the Coin, and except in the Caſe of a No- 27,18, 210, _ 
man. | Sec infra. 1. 5. 8 19 Fl 

The Offender ſhall be Drawn upon a Hurdle (formerly with a 268. 7 | i 
Rope about his Neck) to the Gallows, and there Hang'd by the 5 P. C. 182. * 
Neck and cut Down Alive, his Entrails taken Out and Burn'd, his bd 
Head cut off, His Body Quarter'd, and his Head and Quarters Hung 
up where the King pleaſes, But * Beheading being Part of the. 3 oft, 31, 

OOO udg- 32 
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The Judgment in Miſpriſion of Treaſon. 


»31nft. 218, The Offender is to be condemn d to Perpetual P Impriſonment. 
H. P. C. 269. [Sce 1 & 2 Ph. G M. chap. 10. and ſee of Forfeiture, infra.] 


The Judgment in Petty Treaſon. 


For Standing Mute [ See of the Behaviour of the Priſoner upon 
His Arraignment, (pra. ] But if it appears that the Party is Gwilry, 
Judgment is to be Given thus, (is.) 
An The 4 Man is to be Draum on a Hurdle and Hang'd. 
H. P. C. 268. A Moman is to be Drawn on a Hurdle and Burnt. r But If a 
Pult. de Wife is Acceſſory only to the Death of her Husband, Both the Prin- 


= * ce. cipal and Acceſſory ſhall be Hang'd. [See of Forfeitrre, infra} 


The Judgment in Felony of Death, as Murder, Burglary, &c. and 
Larceny Above T welve-pence. 


For Standing Mute [See of the Behaviour of the Priſoner, chap. 4. 
„ Inſt. 53, Hurd. If Cuilry, | one Judgment in all Caſes, (viz.) 


211, A Man or]Voman is to be Hang d till Dead. © This cannot be Al- 
T P. C. tered by the King to a Beheading, though ſome Examples are to the 


2 Inſt. 629. Contrary. But if the Party may have the Benefit of the Clergy 
for the Felony, He ſhall be ſent (if the Judges think fit) to the 
Houſe of Correction, at leaſt for fax Months, and not above Tuo 
Years from the Conviction. Upon Eſcape, four Years from the Re- 
taking. [LSce 5 Ann. cha p. 6.] But, 


By the 31 Car. 2. ch", 2. 1f any One Convitted of Felony, ſhall 
in Open Court pray to be Tranſported, It may be done if the Court 
thinks fit. And, 2 

By the 4 Georg. 1. chap. 11. Perſons Convicted of Larceny from 

zhe Perſon or Houſe of Another, or in any other manner, who By 
Law are Entitled to the Benefit of the Clergy (except Perſons 
Convitted for Receiving or Buying Stol'n Goods, knowing them to 
be Stolu) The Court inſtead of Burning in the Hand, or Ihipping, 
may Order ſuch Offenders to be Tranſported to any of the King 
Plantations in America for ſeven Tears, and for other Felony not 
© eithin the Benefit of the Clergy, The King may Extend Mercy on 
Condition of Tranſportation; as alſo to any Perſon Conviited of 
Receiving or Buying Stol'n Goods, knowing them to be Stolu, for 
fourteen Tears, if ſuch Condition is General, or for any Other par- 
ticular Time. | | 
| If 


'4 
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| i ſuch Offenders ſhall Return within the Time, They ſhall be 
e Perſons Attainted of Felony without Benefit of Clergy. 


Nevertheleſs the King may Diſpenſe: with: ſuch Tranſportation 
and Allow of the Return of ſuch Offender, &c. — 


[See the 6 Georg. 1. chap. 23. For the more effectual Tranſporta- 
tion of Felons, tg | 
Note, That if an Act of Parliament directs in any Caſe, that there 
ſhould be Judgment of Liſe and Member, &c. Judgment ſhall be 
given as in Caſe of Felony (vis. ) to be hang d by the Neck, till He 
is Dead; and Conſequently His Blood corrupted; and He ſhall forfeit + 
as in Caſe of Felony. e Of Forfeiture in Felony, pot.) = 
In Manſlaughter, The Offender is to be Burnt in the Hand. [See 
of Forfeiture, infra.) A Judgment may be for u Treſpaſs, tho the » Kely, 2. 
Indictment was for Felony, : 


The Judęment upon Outlawry 


In Treaſon or Felony, 


There is no Judgment pronounced, becauſe the Outlawry itſelf is 
a Judgment. But Execution ſhall be awarded, as * in Treaſon or * 1 toft. 13, 
Felony upon Confeſſion or Verdict. [See the 1 Ed. 6. chap 12. 4 n 
5 Ph. G M. chap. 4. 8 Eliz. chap. 4. 18 Eliz. chap. 7. 22 Car. 2. _ 
chap. 5. 3 C 4 V. & M. chap. 9. Where One Outlaw'd loſeth the 
Benefit of the Clergy; and Of Forfeiture.] 
- He that is Indicted of a Treſpaſs and Outlaw'd, ſhall be fined. 


* 


Tue Judgment in Petit Larceny. 


There is no * expreſs Judgment. But the Offender is let to Main- : 2 laſt. 148, 
priſe, to ſue out his Pardon of Courſe. ¶ See the Statute of Marle- 149+ 315, 
bridge, or the 52 H. 3. chap. 26. and the Statute of Glogceſter, or; 1:6 10. 
the 6 Ed. 1. chap. 9.] The Lord Chancellor may do it without 11 Rep. 32. 
Warrant from the King. [See Of Forfeiture.] 19071 5% bel 


The Judgment in Miſpriſſun or Eh. 
Ike Judgment in Appeal of Det. 


” O 0 00 2 1 80 | be 3 Inſt. 212. 
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© 2 Inſt. 599, The © Riebt Hand i is to > be cut off, and the Offender f is to be 
1 e „de. 


141,142,218, 

de pn for ns and; Draahß, - Blood Ih the Kin 5 
a 3 Inſt. 14% 1 5 bt Hons: 100 to deed et eh 4 400 dhe Or 510 be 
218. Fined at Diftretion, and to be Imphiſel during Life. [See the 33 


H.8, chapi 12: And of mare. * 86 Blood 11S drawn, He ſhall 
YM „ ag loſ I. Right Hand. | We oor 


k ” 
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168 4 11171911 


The Judgment in Premuvire, | 


*1Inſt129gb, © To be out of the King's ProveFiitms; and! to be Inprifon'd Du- 


\ Wor ring Pleaſure. 


218. Ser the 16 Rithi 2. rhap. 5 ] But if the Offortder is not in Pfibn, 
he Judgment is Onod Capiatut Gol Here ib no Sortuption of 
Blood. 8 5 Elis. haps. i. And of Poifeittire, Le | 


0. 5 0 The Judge in amſpirni. "- 


' f21Inft. 222. f The Villainbus J ent at the Col#rots Libs. Ut r dle t of 
the King, is out - Uſe. | See 2 Inſt. 222. and of Conſpiracy, Book 3. 
See alſo Artic. ſuper Chartas, chap. 18. bt the 28 Ed. 1. chap. 10. 
ang bor the Expo ſition thereof, 2 2 561, 562.] $63 


! v4 'r1 The duden In Ain. 


3 
8 2822 0 he a in Attaint againſt the Petty ury is a7 TY 
2j. Cnſe of (Gorgprrudy at the Suit of the King. W- YE 
only. That JHidimons judgment was . t tow Tee the 
23 H. 8. chap. 3. whereby the Severity of the — — at Com- 


mon Law is moderated, if the Writ ro Attaint” is Grounded upon 
that Act. 


« , 
, 


The Fudge 18 mn 


Tbe Iwägigent and Dugi ment ſor Miftmranort may be 
Fine and Biliory, Fine and Wippins, Papers to be the Wo the 
Head or Breaſt, or to be Read in Publick Places, by ads A. of 'Ac- 
% cInft. 126.b, knowledgment of the Offenſe, &c. h A Fine here is a Su Money, 
z new. cre which one is to pay to the King for any Oemtempt or Offenſe againſt 
the 3 Where a Delinquent is to be Fined, the Ju 


ment is Qziod oP. e.) to be Impriſen d, tilt the Fine i; bald. 
r ventr. 116. i But if 25 Fine is dels Ten er d, There ought to be no Impriſonment. 


Wg 566 & ML chat p. 12.] When a Defcitdant is to be A- 
erc'd, and not Fin d, her the Defendant is in Miſericordia. A 
Fi ine may be mitigated | in the ſame Term in which it was ſet, but 


I after 


jou 23 eames oe ons + 
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after the Term it cannot be alter d. C N ü Keb. 276, Ge] & Some Ing 122. 


ae Fine and Ranſom are the ſame. Others ſay that Ranſom Dalr. eh. bz, 
att 


( Redemptic), itaplies that an Offender ought firſt to be impriſon d. 
a rig to be | livered in Conſideration of a Fine. 1 8 
I Where a Statute enacts, That an Offender ſhall be fined at the : 108. 168. 
King's Pleaſure, it is to be underſtood, That the King's Judges, be- 6 87 
fote whom the Party is convicted, fhall ſet the Fine. 0 | 
It is à Common Practice in the King's Bench, to give a Defenda 
Leave to ſpeak with the Proſecutor (i. e.) to make Satisfaction for 
the Cofts of the Proſecution, and alſo for the Damages ſuſtain'd by 
Him, that there may be an End of all Suits; the Court at the ſame 
Time ſhewing on, that Account, an Inclination to fot a moderate 
Fine on the Bebalf of the Kg. 
I a Pillory 15 derived from Pilaſtre Or Pillar. For it is a Wooden 3 Inſt. 219, 
Pillar, wherein the Neck of the Offender is put and preſsd, upon 220. 
which Account it is call'd Colliftrigium. by Statites it is appointed 
for Bakers, Foreſtallers, for thofe that uſt falſe Weights, for Per- 
%%% 2 
The Judgment of the Pltory or Tumbtel * (s Dang-Cart) doth » Lam. un. 
make the Delinquent 'infamons,” "Therefore the Judges ought to u . 
confider, before Phey give ſuch a Judgment. Fine and Impriſon- . 138. 
ment for Offenſes Fineable, is a fair and ſure Way; efpocially for 
Offeriders of Quality, Note or Figure. 
e are particular Ppniſhments appointed by divers $:arwtes 

for ſeyeral Offenſes. In ſuch Cafes the Puniſhment cannot be miti- 
gated. ce 4 Georg. 1. chap. 11. Concerning Tranſpertation of un- 
awful Exporters.of Wool and Woolfels; ad the 5 Georg. 1. oh; 28. 
Concerning Tanſpamation of Deer-Stealers. 6 Georg. i chap. 21. 
$3+ Concerning the Tranſpot tation of thoſe that forcibly Hinder, 

ound ot Beat any Officer of the Cuſtoms in the Execution of His 
Office, Oc. '6 Georg. 1. chap. 23. For the more effectual Tranſpor- 
tation of 8 ; and for Tranſportation of Thoſe that malici- 
oufly aſſault any Perſon in the Streets or Highways, with Intent to 
Tear or Spoil their Clothes, G.! SHOT 07 21597 


XII. à Porfearure Gem Fri aut Extra Legem Facore) Of Forſei- 
is a Penalty for an Offen e Contmitted, extending to Freehold and ing. A 
Copyhold Lands, and to Goods and Chattels. It is more or doſs, ac- 391.4. 
cording to the Nature gf the Offenſe, and may be by Conviction or 3 Inſt. 227. 
Attainder. A Traitor's or Pelons Goods and Chattels are forfeited 

upon, Condictiou, but Lands or Tenements upon Attainder, and 
WY TT TT Og, e ener . 


e e . TT 6. 
Furfeitare 4n High Treaſon.” 70 


o It is implied in the Judgment of High Treaſon, 1. That the # 1 108. 37.9. 
Delinquent ſhall forfeit to the King all his Lands, Tenements and 4,4, 
Hereditafnents in Pec-fimple or Fee: tail (or for Life, as to the Pro- 3 fed, 
fits during the Offentler's Life) Holden or not: Holden ef any ather, 211 © 
Uſes, Conditions, Entries, Gc. (not. Rights of Actiens whore whe 33 72» 
Entry is taken away) which He had at the Time of the Troaſon 
committed, or afterwards, the Right of Allethers-being faved. :|:Sec 

the 


- 
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+ the 26 H.8-chap- 1 3. 33 H. S. chap. 20. 5 © 6 Ed. 6, chap. 11. in- 
Fra. ] There is no Forfeiture of Lands or 'Tenements, or Ri hts. in 
 " uter Droit, (as in Right of the Church; in Right of a Wit „but 
only during thę Coverture; nor of a Founderſhip of a Houſs of Re- 
*> *- -' Jigion. inoFrazkealmoign; for that is annexed to the Blood; of the 
Founder.) And in Clipping, the Hereditaments are Forfeited only 
for Life. [See.,5 Hlig. chap. 11. 18 Elis. chap. 1.] 2. That his 
Wife ſhall Joſe, her Dower, not her Jointure. So it is in Petit Trea- 
40n. But ſee-õ Alia. chap. 11. 18 Elis. chap, 1. 869 V. z. ch. 26. 
coming Baſe as to His Birth, and that His Children ſhall not inherit 
to Him or any of his Anceſtors. [See of Coroiction and Attainder 
ſupra.) In Counterfeiting the Coin or Clipping there is no Corrup- 
tion of Blood. [See again 5 Elis. chap. 11. 18 Eliz. ch. 1. 8 8 9 
Vz. qhap. 36.] 4. That all his Goods and Chattels ſhall be for- 
feited from the Time of the Convictiom. For where Goods and Chat- 
tels are forfeited,” there ſhall be no Relation to the Crime commit- 
| ted, as it is in Forfeiture of Lands. A Traitor or Felon after the 
„; Rep. 9a · 'F reaſon. or Felony committed, and before Conviction, may p ſell 
5 Rep. 171» His Goods Bona Hide, whether Chattels Real or Perſonal, for His 
Maintenance, I ſay, He may ſell them Bona Fide. But if One, 
to prevent Forfeiture by Treaſon, Felony, or Outlawry, maketh a 
Gift of all his Goods, and afterwards is attainted or outlaw'd, 
Theſo Goods are forfeited. [See the 13 Elis. chap. 5.] An Execu- 
tor cannot forfeit the Goods, which he hath as Executor. 9 
4 3 Inſt. 12 If one commits Treaſon, and dies before Attainder, or is ſlain in 
4 Ray $3 actual Rebellion; He: forfeits nothing, if not attainted by Act of 
r Parliament.,- [See the 34 Ed. 3. chap. 12.] But if the Chief Juſtice 
of the King's Bench (who is Head Coroner of all England) in Per- 
ſon, upon View of the Body of him that was ſlain in open Rebellion, 
makes a Record thereof, and returneth it into the King's Bench, 

He ſhall forfeit bis Lands and Goods. | 
:11nft, 13.2. 1 Thoſe that are hang d by Martial Law, in Time of War, for- 
3 Inſt. 21. feit no Lands. | n 
See the 7 Ann. m 21. Whereby after the Deceaſe of the Pre- 

tender; no Attainder for Treaſon ſhall diſinherit the Heir, c. 

ln Gavelkind, if the Father is hanged for Treaſon or Felony, 

the Sons ſhall inherit. [See the 17 Ed. 2. chap. 16.] | 


Forfeiture in Mi ſpriſon or Treaſon. - 


11nft 392.b. f Forfeiture of Goods and Chattels, and Profits of Land during 
A Life, for His Concealment. [See 1 & 2 Mar. chap. 10.] But the 
Wife is Dowable. [See 1 Ed. 6. chap. 13.] 


Forfeiture in Petit Treaſon and Felony. 


«3 Inſt. 22) t For ſtanding Mute, and adjudged to Penance in Caſes of Petit 
225. Treaſon and Felony, Forfeiture of Goods and Chattels. So it is for 
211. © challenging above thirty-five Jurors. But not for challenging above 
Kely. 36. Twenty and under thirty-ſix; For no Law giveth Forfeiture for 
challenging above 'Twenty. Neither is one convicted by _ Chal- 
I enging 
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lenging above Twenty, as one was by the Common Law by Chal- 
lenge of Three Juries. 

The Forfeiture is ® as in High Treaſon as to Lands and 'Tenc- 
ments upon Attainder, and as to Goods and Chattels upon Chuvic- 
tion; except that upon Attainder in Petit Treaſon or Felony, Lands 
and 'Fenements Entaild are Forfeited only During the Life of the 
'Tenant in Tail. [See the 33 H. S. chap. 20. infra.] The Inheritance 
goes to the Iſſue. * The King ſhall have the Profits of Inheritances 
that are not Holden, during the Life of the Perſon Attaint in Fe- 
lony ; but after his Deccaſe, The Inheritances that are not Holden 
extinguiſh. Again, it muſt be Obſerved that upon Attainder of Petit 
Treaſon, the Wife is not Dowable; but upon Attainder of Felony 
ſhe is Dowable. | See the 1 Ed. 6. chap. 12. 5 Ed. 6. chap. 11.] 

Pirates, Robbers, and Murderers on the Sea, Attainted before 
Commithoners by Virtue of the 28 H. 8. chap 15. forfeit Lands, 
and incur Corruption of Blood. But not if they are tried Before 
the Lord Admiral in the Court of Admiralty according to the Civil 
Law. i 

The Forfeiture of Lands Relates to the Y Time Alledged in the 
Indictment, for avoiding any Eſtates, Charges and Incumbrances 
made by the Felon after the Felony Committed. But for the Mean 
Profit of the Lands, It ſhall Relate only to the Judgment upon the 
Indictment. * If a Felon is Convict by Verdict or Confeſſion, He 
doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. 
But Lands and Tenements are not Forfeited, nor Blood Corrupted, 
before Attainder, or before Judgment (as before was ſaid in General) 
and then it Relates to the Time alledged in the Indictment, for a- 
voiding Eſtates, &c. Where Tenant in Fe- ſimple committeth Periz 
Treaſon or Felozzy, and is Attainted, The King ſhall have a 2 Year, 
Day and Waſte in his Lands; or rather a Year and a Day in Lieu 


viink.37.a, 


41.4. 391. a. 
392. a & b. 
3 Inſt. 212. 


4 3 Inſt. 21. 


y i Inſt. 13. 
a. & b. 390. b. 


1 Inft 391. a. 


2 2 Inſt. 36, 


37, 38. 
3 Inſt. 111. 


of Waſte; and afterwards It cometh to the Lord by Eſcheat. | See Coke's 
Magna Charta, chap. 22. 17 Fd. 2. chap. 16. 42 Ed. 3. chap. 1.] Copyb- 


But the Lord may Compound with the King, and Have the Eſtate 
preſently. It muſt be a Tenant in Fee-ſimple, not Tenant in Tail, 
or for Life. For the King ſhall have the Profits only of Their 
Lands during their Lives. A Copyhold Eſtate is of Common Right 
preſently forfeited to the Lord of the Manor in Caſe of Felony. 
This muſt be underſtood of Felonies puniſhable with Death, not 
of Petit Larceny. But if a Copyholder for Life is attainted of 
Felony, and pardon'd, He in the Reverſion for Life ſhall have the 
Eſtate. [See the 24 H. 8. chap. 5. where one indicted or Appeal'd 


5. 58. 


for the Death of Another, attempting to Murder or Rob Him, 


ſhall forfeit nothing.] 
Forfeiture of Felo De ſe. 


b A Felo de ſe Forfeits all his Goods and Chattels Real and Per- ez; Inſt. 3 


ſonal, which he hath in his own Right; and all ſuch Chattels Real 
which he hath jointly with his Wife, or in Her Right; but not until 
it is lawfully found by the Oath of Twelve Men, before the Coroner 
Super Viſum Corporis, That he is Flo de ſe. [1 Lev. 8. contra. 
He Forfeits alſo Bonds, or Things in Action, belonging ſole- 


ly 
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ly to himſelf, and all entire Chattels in Poſſeſſion ; except in the 
Caſe of Merchants where a Moiety only of ſuch Joint Chattels, as 
may be ſevered, is Forfeited. He does not Forfeit any Lands of 
Inheritance; for He was not Attainted in his Life-Time; nor the 
Goods and Chattels which he poſſeſſed as Executor or Adminiſtra- 
1 Inft. 8. b. tor. © Nor a Guardianſhip in Socage or by Nature; becauſe here he 
88. b. hath nothing to his own Uſe. [See Of the Cort of the Coroner, 
Book 4. chap. 1. ante. 


Forfeiture in Manſlaughter. 


*S.P.C. 185. à Forfciture of Goods and Chattels upon Conviction. 
oft. 391. a. | 


Inſt. 149. p . 
— — Forfeiture in Chancemedley, 


and Se Defendendo. 


*11nſt.391.a,, © Goods and Chattels, Debts and Duties whatſoever, are For- 
3 Inſt. 220. feited upon Conviction, but no Freehold or Inheritance. Yet the 
Offenders have their Pardon of Courſe. | 


Forfeiture upon Outlatury 
In Treaſon, Felony, &c. 


53 laſt 3 & df Upon Outlawry In Treaſon or Felony The Offender ſhall Loſe 
212, 232- and Forfeit as much as if he Had Appear'd, and Judgment had 
been Given againſt Him, as long as the Outlawry is in Force. 
111. Thoſe that tarry till the Exigent in Treaſon, Felony or Petit 
H. P. C271. Larceny, Forfeit Their Goods and Chartels, tho they Render 
Themſelves to Juſtice, and are Acquitted, For it was a Flight in 
Law. [See the 26 H. 8. chap. 13. 5 Ed. 6. chap. 11. infra, and Of 
the Proceſs After Indittment, ſupra. 
s 11nft. 13. s Upon Attainder of Felony by Outlawyy on an Appeal, The De- 
«.&b. 395d. fendant ſhall forfeit only ſuch Lands, as He had at the Time of the 
3 Inf. 232. Outlawry Pronounced. For if, hanging the Proceſs, The Defendant 
conveyeth away his Land, and after is Outlaw'd; The Conveyance 
is Good, and ſhall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He con- 
veyeth away his Land, and after is Outlaw'd, notwithſtanding the 
Conveyance The Lord ſhall have his Eſcheat. For in an — 
The Writ (whereon the Forfeiture is Grounded) containeth no 
Time when the Felony was committed, as an Indictment doth. 
Therefore the Eſcheat in an Appeal can relate only to the Outlawry 
pronounc d; whereas it relates to the certain Time of the Fact ſet 
forth in the Iadidtment. But though in an Indictment the Forfei- 
ture ſhall relate to the Time alledged in the Indictment, for a- 
voiding Eſtates or Incumbrances made by the Felon after the Fe- 
lony committed, The mean Profits of the Land ſhall relate only to 
the Judgment, as well in Caſe of Outlawry, as in other Caſes. 
Finch 351. By Outlawry in h AN ions All the Offender's Goods and Chattels 
Neal 3-;, are Forfeited to the King, whether Real, as a Term for Years, or 
Perſonal as Goods not fix d to the Freehold, Debts due by Specialty, 
but not by a ſimple Contract, Profit of the Lands, as Rents, Corn, 


4 (but 


18 


; n 


Laws of England. 65 


Ch. 55 
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(but not of the Land it ſelf ) wherein the Offender hath Freehold 
or Inheritance. But before the Time that. the Qutlawry appears 
of Record, The Defendant does not forfeit His Goods and Chat- 
tels; nor the Profits of His Lands, if a Feoffment is made before 
Seilure. [See for the Courts of the Exchequer, Ra . 7. 


Forfeiture 3 in Petty Larceny. 


i The Offender | upon Convidion, Forfeits G Goods. and Chattels; * ng 391. a. 


but no Freehold or ORGY: [See ee ain Qurloary, 2 * 218, 
&c. ante. 


Wbefeitart upon Reb. > = 
& TT Flight | is found by Indictment Super Vi ſum Garbe. before * z Inſt. 218, 

the Coroner in Caſe of Death; or if the Jury find Flight in 'Trea- #75, C 251 

ſon, Felony or Petit Larceny upon Acquittal; it is a Forfeiture of 5 Reg. 109. 

the Goods and Chattels, which One had at the Time of the Indict- 

ment or Acquittal. [See Of Faſſiſying Attainders, af. J | 


Forfeiture upon Appeal of Death. 


1 The Defendant forfeits as in Felony, 7 nd the oo mal haves: 11 Inſt. 13, a; 
His Land by Eſcheat. But the Forfeiture of the Land on Appeal re- ws 
lates to the Judgment only; whereas the Forfeiture on an Indi&- 

ment of Felony ſhall relate to the Day on which it was committed. 

[See of Forfeiture | in F Py and po Outlawry on Appeal, ſupra] 


A 


Forfeiture for De a Weapon Upon a Judge, or for Striking ir in 
| Weſftminſter-Hall, &c. fitting the Courts. 


m 'The Offender Forfeits Lands and Tenements, Goods d m 3 Inſt. 140, 
Chattels. Some ſay the Profits of the Lands only during Life. 45 3 
Others ſay the Land ſhall be forfeited during Life.) 2 Roll. Abr. 

© Note, That for Striking or Drawing Blood i in the King's Palace, 76, 77. 
whh e His Royal Perſon, Reſides, There is no Forfeiture of Lands 


roods. 18 the 33 H. 8. chap. 12. 
Forfeiture i in Premunire. 


n Lands and 833 in Fee-limple are forfeited, with Goods rloſt.129.b, 
and Chattels. But Eſtates in Tail or for Life are forfeited only z int. 126, 
during Life. Ouore, Whether an Attainder in a Præmunire ſhall 218. 
have Relation to the Offenſe for the Forfeiture of Lands, or only 3 3 — 30 1723 
to the Time of the Judgment. It extendeth not to Forfeiture of f 
Pairs, Markets, Rent-Charges n Warrens, Annuities, or other He- 


reditament that is not within the Word Land. 


Pp pp * 5 For 
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* Fatetur facinus, qui judicium fugit. z Inſt. 188. 5 Rep. toy. 


858 


* 


. Taferl 7 "yY Bock 19 
n hen oi not: i b. oft 3o 3 


== 10 ae 0 655 ah oe MbntY won at Ply 5 
The Meuder Pf it Hs Potat Eftatt, 


10 919 5 101 3: rin 


Nr. Papiſts. 2 


TY KIY e. 111 


177 Georg. 1 cha N. 5 Z 6 1908 the 
TRE e Won PRs not Rep Nau e Welt” nh > N 22 ; T4 
| CBE pie nn net ul ſuth Luut, 80 Why Re- 
15 or ve Grow! ly Regiſter d, wherein They or any in Tyuſt 
for Them were ſeiſed; an 8 full Value of. the Inheritance of all 
ſuch Lands, Ge. Soc Ablenee ot Non- 0 to the 
Church, Book, 3 Pe pa, 5 
« Fifties" hb Ts wg. ew ar 18 who Fi $ in 
SER * " Föreigtt Pats. : i, 2h | . 


ty the [Oe 1. hip: 3 \ Fay Wines 1 500 905 9291 

Braſs, or any other 4, Clock -maker, TVatch-maker, &c. hall ex- 

erciſe or teach Hi Fiu, v1 Contithy; and fhall not return 

4 41 o this 12 — within Six Mon "5. er 47 by the Ambaſſa- 
mW; 


% Fh, Ke. & by One of the Setretarie. „ and fron 
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Savin ro all others (except. of the Ofider Mitel of of 
Treaſon, his Heirs and Mien, and all other Perſons e 15 
Him, or to his Uſe after the Txeaſon Commuted) All ſuch Rights, 
Title, Intereſts, &c. tohich thy Ly 1855 ug to have, if this Aft 


bad ever been made. 
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ier 
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0 Rep tt, l Tpis Act goth velt the Al bat n in ue 0 e 

by the Attäinder, as Welt 1 op Life as 11 the Death of the Per- 

0 Attainted, and as wel 10 Lands in Tail as. of Land it in Fee- 

ſimple, 12 

It als entendeth tö all Manner of Attainders by Treaſon, Whie⸗ 

ther by Confeſſion, Verdi, Proceſs, or Outlawry, or Attainder by 
Parliament. 

lu the Caſe of Purchaſe by an Alien, and in Caſe of a Perſon at- 

* 5 Rep. 52. tainted-of Þ Felony, who is not the King's 'Tenant, Premunire, Alic- 

ce 173 nation in Mortmain, Condition broken, Cc. 1 he f or 

2 ree- 


1 _ * 
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Ch. 5. Laws of. E gland. 


Freehold of Land is not veſted in the King, till Office found by Force 
of a Commiſſion under the Great Seal; for that is an Office of Euti- 
tuling; not under the Exchequer Seal; for an Office found by Force 
of a Commiſſion from the Exchequer, is only an Office of /tr- 
tion, or to Inſtruct the King and his Officers of the Certainty of the 
Land, (5c. by which it may be put in Charge. 


By the 1 Rich. 3. chip. 3. None ſhall ſeize the Goods of any Per- 
fon Arreſted, before He is Convict or Attaint of Felony; upon Pain 
to Forfeit Double the Value of the Goods ſo taken. | 


The Goods of any Delinquent cannot be ſeized, before they arc 
Forfeited ; tho They may be Inventoried, and the Town may be 
charged therewith, before Indictment. | 

P In ſome Statutes It is ſaid Lyon Forfeiture to be at the King's * 41oft. G6. 
Mill, Of Body, Lands and Goods, &c. But this is not to be extend- 
ed further than Impriſonment, Lands and Goods, 


XIII. A Judgment may be Arreſted and Staid for Good Cauſe, as Of Arreſt or 
well in Criminal as Civil Caſes, if the Indictment is Inſufficient or 8 
Void, tho' not for Falſe or Improper Latin. Except, &c. See the Crivinal 
7 V. z. chap. 3. Cauſes, and 

Four Days are allow'd in the King's Bench, to move in Arreſt rails 
of Judgment. 3 | 
A Judgment may be Reverſed in Treaſon or Felony, with * 1Inft.259.b. 
Reſpect to an Ontlawry, or the Judgment on a PYerditt. | 10. —.— 

1. Upon Outlat in Treaſon or Felony It may be Reverſed by 33, 21%, 214, 
Writ of Error, or by Plea. Sce for Outlawry the 1 H. 5. chap. 5. 213. 

6 H.6. chap. 1. 8 H. 6. chap. 10. and obſerve, That few Outlawries 
for Treaſon, Felony or "Treſpaſs are Valid, becauſe theſe Acts are 
not purſucd. [Sec the 4 (5 5 V. & M. chap. 18. For the Reverſal of 


Outlawries in the Offenſes ander 'Treaſon and Felony. ] 


By the 5 Ed. 6. chap. 11. Proceſs of Outlawry Againſt One For 
Treaſon, being out of the Realm, or beyond Sea, ſhall be good in 
Law. And if the Party within one Tear after the Outlatory, or 
Fudgment thereon, ſhall yield Himſelf to the Chief Fuſtice of Eng- 
land, aud Traverſe the Indictment or Appeal, whereupon He was 
Ontlaw'd, He fhall be Admitted to ſuch Traverſe, and being Acquit, 
ſhall be Diſcharged of ſuch Outlawry. 


See the 26 H. S. chap. 13.] So that now in Caſe of Treaſoz One 
by theſe Statutes is barr'd of His Writ of Error, if He does not come 
in within a Year after the Outlawry, while he was out of the 
Realm, or bey ond Sea. gre W Oey 

Note, 1. That after an Outlawry of Treaſon or Felony is Re- 
vers'd, The Party muſt plead to the Indi cement. 

2. If a Judgment on a Ferditt is Erroneous, Both the Judgment 
and the Execution, and all the Proceedings, may be Reverſed by 
Writ of Error. But if the Indictment is Inſufficient, and the Party 
acquitted thereon, The King need not bring a Writ of Error; for 
the Party may be again Indicted. [See Of the Proceſs in Treaſon 


or Felony Atter Preſentment or Indictment, ante. 5 | 
P pp 5 By 


An Inſtitute of the Book IV. 


By the 7 W. 3. chap. 3. No Falſe or Improper Latin in any In- 
diftment of High Treaſon, whereby any Corruption of Blood may be 
made, or for Miſpriſiom of ſuch Treafon after Convittion, fall le 
Cauſe to Arreſt Fudgment : Tet any Fudement given upon ſuch In- 
dictment may be Reverſed by Writ of Error, as formerly. 


*1Ioft.104.b9 Ittainders may be ſ Falſified (Proved to be Falſe) By Viit of 
Error, or By Plea, In Reſpect of Lands and Goods. 
z Inſt. 230, 1, Attainders in Reſpect of * Lands may be Falliftied, By the 
. Party Himſelf ; as when the Attainder is Void, as by ſuch as 
271, had no Commillion, Gc. [See infra.] or by Plea of Pardon b 
Act of Parliament; for if the Treaſon or Felony is Pardon'd, the 
Attainder cannot Stand. [Sce infra.] By Others; as by a Pur- 
chaſer, &c. if the Purchaſe was before the Attainder, and the Of- 
fence is Alledged in the Indictment before it was Done to thcir 
Prejudice. Here He may fallify in Reſpe& of the Tie, but not 
for the Offenſe. If one Infeoffeth another of His Lands, and after 
is Indicted of Felony, ſuppoſed to be committed before the Feoff- 
meat, and is thercupon Cutlatod, the Feoffee may Traverſe the 
Felony, or the J'ime of the Feoffment, tho” the Party Himſelf is 
bound by it. And ſo it is, if one is Indicted of Felony, and is At- 
tainted by his own Confeſſion, the Feoftce ſhall Falſify the At- 
tainder, by Denying the Felony. But if the Attainder 1s by Ver- 
dict of Twelve Men, the Feoffee ſhall not falſify by Traverſing 
1 232. the Offenſe, but the Time only. ® If there is an Attainder of 
e Treaſon or Felony, and then the Treaſon is pardon'd by Act of 
Parliament, The Heir ſhall falſify the Attainder by Plea, as well 
as the Party. | 
The Heir of a Perſon attainted of Treaſon may (with the King's 
Licence, or Conſent of the Attorney-Gencral, but not otherwiſe) 
bring his Writ of Error to Reverſe the Attainder of his Anceſtor ; 
*3Inſt. 215. tho properly ſpeaking, a Perſon attainted can have no Heir. * But 
7 6% this is ſuffer'd, becauſe otherwiſe he would be without Remedy. 
Nay, the Perfon Himſelf may have a Writ of Error, to Reverſe 
His Attainder, if he Aſſigns his Errors, and hath Leave from the 
7 3Inft. 231. Court to proſecute His Writ. Y The Heir may falſify by Plea an 
4 _ Attainder of the Acceſſory in Felony where the Principal has Re- 
verſed an Outlawry, and has been Acquitted by Verdict and Judg- 
ment of the Reverſal. So the Reverſal of the Attainder of the 
Principal by Verdict reverſes the Attainder of the Acceſſory. An 
Executor may bring a Writ of Error, to Reverſe an Attainder of 
Treaſon or Felony, as well as the Heir. 
11 231, Note, 2 That where the Judgment is void, or Coram non Frdice, 
1 Roll. Abr. The Party is not Driven to his Writ of Error, but may fallify the 
489. Attainder by Pla, ſhewing the Special Matter which makes it 
Void. Thus One may plead a Pardon of the Treaſon or Felony by 
Act of Parliament, and avoid the Attainder by Plea; for he hath 
no other Remedy. The King's Letters Patents cannot Reverſe an 
Attainder. | | 
? 308: 232 2. Attainders may be falſified in Reſpect of * Goods and Chattels, 
5 Rep. 11. By the Party Himſelf, or By Others. By the Party Himſelf ; as if 
9 Rep. 119. One is Indicted before the Coroner for the Death of Another, and it 
N. F. C a7 i, Found that He Hed for the fame. Here all his Goods and Chat- 
4 | tels 
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tels are Forfeited, which he had at the Time of the Verdict given. 
This cannot be Falſified by Traverſe, but it may be falſified by 
Matter of Law; for where the Indictment is Void or Inſufficient, 
There is no Forfeiture. By Others, as where one is Indicted before 
Juſtices of Oper and Terminer, and is acquitted by Verdict, but the 
Jury Find, that He Fled for the fame; and alſo Find in Particular, 
what Goods He had at the Time of the Verdict; any one that had 
Property in thoſe Goods may Traverſe the Finding. So when an 
Exigent is Awarded, and the Defendant is in Prifon, Cc. The 
Party, or His Executor or Adminiſtrators, ſhall have a Writ of 
Error to Reverſe the Award of the Exigent. 

There is a Flight in Law; as when One is Indicted of Felony, 
and Proceſs continued againſt Him upon His Default of Appearance, 
and an Exigent is awarded. For altho' he appeareth, All his Goods 
and Chattels are forfeited by the Award of the Exigent, tho' He is 
afterwards Acquitted. But the Outlawry may be falſified by Mat- 
ter of Lam, it the Indictment is Inſufficient, or the Proceſs in Exi- 
gem Erroneous. Thus alſo upon Matter of Fatt or Record One 
may Excuſe His Abſence ; as where One was in Prifon, or beyond 
Sea, at the Time of the Exigent Awarded : Or If the King before 
the Exigent does Grant His Pardon. 


By the 33 H. 8. chap. 20. If any Perſon ſhall be Attainted of 
High Treaſon by the Conrſe of the Common Law or Statutes of 


— 


this Realm, every ſuch 4ttainder by the Common Law ſhall be of 


as Great Force and Efett, as if it had been done by Authority of 
Parliament. 


This Statute is to be Intended of Þ TLacaful Attainders by the Due » Ink zi, 
Courſe of the Common Law, and not of Erroneous or Void At- *'* 
tainders ; which therefore may be Avoided by Writ of Error. 


By the 29 Eliz. chap. 2. No Record of Attainder, that Now ig, 
of any Perſon for Treaſon, where the Party Attainted is or Hath 
been executed for the ſame Treaſon, ſhall hereafter be Revers'd By 
any Plea or Mrit of Error. 


This Statute extends only to Attainders of Treaſon © Before the ; Inft. 31; 
Statute. | 215, 223. l. 


XIV. 4 Execution muſt be According to the Judgment. [See Of Of Execu- 
4 ſupra. ] But ſome 8 . have been to the Contrary Cal . 
y Virtue of the Privy Seal. (O.) The Execution ought to be in the © 3 108. 31, 
ſame © County, where the Party was Tried and Convicted ; except 5? 221, 212% 

the Record of the Attainder is remoyed into the King's Bench, which inch 478. 
may award the Execution in the ſame County, where it fits, &c. The H. P. C. 272. 
King's Bench hath Power to award Execution againſt Perſons At- Cre. 276+ 
tainted in f Parliament, the Record and the Perſon being remov'd £ 1 Lev. 61. 


thither. 


wy 1 


— 82 
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Executio eſt executio juris ſecundum judicium. z Inſt, 21%. 
Judicandum eft legibus, non exemplis, Ibid, 4 Rep. 33. 
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thither. The Judgment belongs to the Judge, but the Execution 
muſt be done by the Sheriff, &'c. who in Caſe of Life and Death 
may do it upon the Precept of the Judge under his Seal, without 
any. Writ. If the Sheriff, or other Proper Officer, Alters the Exe- 
cution, or any other doth Execute the Offender, or if he. is Slain 
without Authority of Law, It is Felony, and the Law implics Ma- 
lice. But (as hath been ſaid before) The King may Pardon Part of 
the Execution in Treaſon (g.) All but the Beheading. If one Con- 
Finch 389, demn'd to be Hang'd comes to Life after he is Hang'd, 8 He ought 
467. to be Hang'd again till he is Dead. | 
As the Body of a Traitor or Felon is Forfeited to the King by 
the Exccution, ſo in High Treaſon the Quarters are uſually hung 
up in ſome Publick Places; and in Felony for Barbarous Murder 
The Body of the Felon after Execution is uſually. Hung, upon a 
Gibbet near the City, Town or Village, where the Crime was 
Committed, and near the Highway. Th 


of a Re XV. Ah Reprieve (from „N Taken back) is to Take back, 
Pon of if To ſuſpend the Execution of a Criminal, and the Proceedings of 
the Law, e. the Law, for a Time. Every Judge that has Power to Order the 
Reprieve. Execution, has of Common Right a Power to Grant a Reprieve. 
If a Woman is Convi& and attainted of High Treaſon, petit 
Treaſon or Felony, and is Found by an Enqueſt or Jury of Ma- 
iS. P. C. 198. trons, impanell'd by the Sheriff, Gc. in a private Room, i 9uick 
H. p 47% with Child (for Privement Enſcint, or with Child is not cnough 
Execution ſhall be Reſpited till her Delivery. But ſhe ſhall take 
this Favour but once, tho' ſhe is again Quick with Child. 
Oftentimes Execution is Stopp'd upon Condition of Tranſporta- 
tion. [Sce the 22 & 23 Car. 2. chap. 7. and 4 Georg. 1. chap. 11. 
upra. 4 ) 
« Kely. 4. 4 1 25 Priſoner Convicted for any Felony for which he cannot have 
| his Clergy at the Seſſions of the Old Baily for London and Middle- 
ſex, &c. ought to be Reprieved but in Open Seſſions, and not 
Otherwiſe, without the King's Expreſs Warrant, and not by Order 
of Any Juſtices of GaokDelivery, or Oyer and Terminer. 


Of Reſtitu - XVI. I Reſtitution is where One being Attainted of Treaſon, 
r Treaſon or Felony (whereby the Blood is Stain'd and Cor- 
3 rupted) He or his Heirs, is Reſtor'd to His Lands, &c. He may be 
reſtored upon a Pardon, and the Heir may be Reſtored, if the An- 
u 5 Inft. 233. ceſtor is Executed. n The King may Reſtore by his Charter, Lands, 
1 Inft-8- . Goods and Chattels Forfeited to him by any Attainder ; n But if 
2 Toft * by Attainder the Blood is Corrupted, That muſt be Reſtor'd by 
340, 341 Parliament. Of Reſtitutions by Parliament ſome are in Blood on- 
ly. Some. are General Reſtitutions to Blood, Honours, Dignities, 
Inheritance, and all that was loſt, by Attainder. _ | 

The King may Reſtore the Party or His Heirs to His Lands, be- 
cauſe no Perſon is. prejudic'd by ir. But Reſtitution of Blood can- 
not be made by Him, becauſe it would be a Prejudice to others. 
The King's Pardon Reſtores the Blood, as to all Iſſue begotten af— 

ter tho tender ME; 8 

4 | 


Thus 


Ch. 5. 


| Laws of England. 663 


Thus of our Courts of Juſtice or of the Juriſdiction of Courts, 
and of the ſeveral Kinds of Courts, OF Remedies without Suit in 
Court, and of the Proceedings in Civil and Criminal Cauſes ; which 
Concludes the Fourth Object of our Engliſh Laws (vig.) The 
Perſons of which Fngland is Compoſed ; Their Eſtates; the 
Crimes and Miſdemeanors that may be Committed by Them; and 
the Courts of Fuſtice or Juriſdiction of Courts. 


All which I ſubmit to the Correction of the Learned, having 
made this Attempt to Methodize the Study of our Laws, with 
Hopes that others, by finding Faults in it, may (for the Good of 
our Country) direct me at laſt, to make it more perfect. 
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Batement, Diſſeiſin, Page 312 
[See Plea. 
Abbeys and Monaſteries, How 
Diſcharged of Tithes, 179, 
| 180, 181 
Abeyance, 31,118 
Ability, or not. [See Adminiſtration, 
Aee, Alien, Attainder, Baſtard, Di- 
ſcent, Deviſe, Excommunication, E- 
©idence, Husband and Wife, Infants, 


Leaſe, Outlatury, Papiſts, Purchaſe, 


Teſtament, Wife. | 
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Accountants, to the King, Page 20 


122, 147, 187, 472 
[See Court of Excbequer.] 


_ 279, 280, 599 
z0Nn, : 333» 334 
Who are incapable to bring Ac- 
tions, 574 
Againſt whom may Actions be 
brought, 148, 555, 576, 577. 

See Petition. ; 
Where muſt Actions be laid, 47 2, 


473, 555» 556, 557 
Muſt be brought in due Time, 


557 to 560 
Abjuration, 614| [See Limitation.) 
O.ath of, 202 | Action of Account, 534, 535 
Accedas ad Curiam, 561 Action in Caſe, 535 tO 542 
Acceptance, 187, 291] Upon an Aſumpſit, 536,537,538 
Of Rent, 187, 188, 273, 282 For a . e 538,539 
Of an Executorſhip, 320 [See Nuſance.] | 
Acceſſory, 353» 355, 360, 362, 375, For Deceir, 539 
385, 386, 387, 391 to [See Warranty.] 


[See Principal. 
Accord, 530 
[See Satisfattion.] | 
Account, Of Executors and Adminiſtra- 
tors, 328,335, 336 
Of Conſtables. [See Conſtable.] 
Of Church-wardens. | See Church- 
 evarden.] 
Of Overſeers of the Poor. [| See 
Overſeer.] 


Of Surveyors of the Highways, Cc. 


[See Surceyor.] | 
Of Treaſurers. [See Treaſurers] 
Account, [See Action.] 


3955 476, 641 | 


In Trover and Converſion, 539, 540 
Upon Srarutes, 540, 541, 542, 


555, 558 
[See Information. EY 
In Detinue, 542, 543 
[See Mager of Laz.] 
Upon Covenant 5435 544 
, * Covenant. ; 
n Debt, 544, 545 
[See Rent. 


In Treſpaſs Vi & Armis, 545,546 
In Ejett ment, 546, 547, 548 


Vuare Impedlit, 548 
Upon Waſte, 548, 549, 551 
[See Waſte.] 
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Action, In Replevin, Page 191, 551, 
3324 5535 554 


[See Chunty- C hurt, Diſtreſs, Reſ- [See Axrreſt.] 
cos. Hider, and Abettors, 384, 385 
Acts of Parliament, | See. States. | LAlebooſes, 399 
Ad Colligendum Bona Defuntti Liter, [See Inns, Nuſance.] 
320,321, 333, 499 |Alienation, 140, 141, 231, 233, 300, 
Addition, 5, 575, 616, 624 301,302,303 
Ad Inguirendum Bree, 562 See Condition, For feiture, Mort- 
Ad Admittendum Clerioum, Ibid.. main. 
Ad Ouod Damnum, Ibid. Miens, where capable or not, .21, 22, 
Adminiſtration, 33 x to 334, 337, 501, 23, 32, 220, 341, 453, 458 
502 Alimony, 62 
De Bonis non, (FC. 333, 335 Allegiance, 22, 341, 343 
Durante Minore /Etate, 3 20,332, Oath required, 66,402, 404, 
333» 334 410, 455 
. » Pendente Lite, 332, 334 pretending to abſolve from it, 
_ Durante Abſentid extra Regnum, Treaſon, 345 
| 334 | Allodium, 67 
Cum Teftamento Amexo, 3 ; Allowance of Pranchiſes, 214,215 
Adminiftravor, To a Bankrupr, 311 
His Intereſt inthe Inteſtate's Wan Altaragiam, 162 
; 33 2, 334 Alphabetical Table of Tithes, 163 to 
His Power, 055 4 335 171 
His Office and Duty, 335 336  Chtalogue of Writs, 561 to 575 
Not diſabled by. Outlawry, 578 emboſſed” 54, 190, 348, 577 
Not forced to put in Special Bail, Amendment of Record, 604 
580 Amerciament, 132, 486, 589 
Pays no Coſts, when Plaintif, 605 See Court-Leer, Court-Baron, 


Admiral and Admiralty, [See Court of 
Admiralty. 


Aamitrance, 136, 137, 488, 489 
[See Churt- Baron.“ 
Advozſon, 152, 1 5 3 


Ho Divided, 153, 15451 56, 160 
AI See Preſentation : Collation, 
Donation. | 
Of Coparceners, Jointenants, and| 
Tenants in Common, 
Writ of Right of Advowſon, 573 
APpeeror-s, 486, 490 
[ See „ and Court-Ba- 
ron 
Affdacits, may be taken in the Coun- 
ty, 65 
1 See Kindred, Marriege/ 
ay, 425 
Age, where to be conſider d, 12, 13, 49, 
57, 58, 324, 341, 403, 425,453 
The King cannot be under Age, 17 
Aziſtment, 163,164, 196 


| 


148 


[Sce Courts of the Foreft.} 


Aid, where expected, Page 351, 354, 
372, 425, 428,615 


Court of Pie- Powders, Court 
of the Commiſſioners of Servers, 


Amicus Curie, 590, 645 
Anabaptiſts, 405 
Anceſtor, 66, 67 
Annuity, 195, $62 


Antient Demeſne, 139, 140, 210, 242 

[See Court of Antient Demeſne.] 
Appeal, in Felony, 627 
Of Death by the Heir or the Wife, 
527 to 630, 637, 639, 641 
Appeal, in Eccleſiaſtical Cauſes, 505, 
506 
See Court of Convocation, Court 
of Prerogative, Court of A. 
ches, Court of Peculiars, Coir ts 
.. Confeftory, Court of Arebdea: 

con, Court of Delegates.] 


From the Chancery, 464 


From the Court of Chivalry, 473 
From the Court of Admiralty, 4.7 5 
From the Stannary- Courts, 519, 
520 


At bea 
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Appeal, * the Univerſity-Courts, 

Page 527 
Appearance, 579, 584 
 Appendant and Appurtenant, 117, 153, 
I 96, 197, 200, 201, 202 


Apportionment, 194 
Of Rent, 194, 199 

Of Common, 197, 199 
Apprentices, 49, 50, 51,539 545 
N 31353575 523 
Appropriation, 35 
Approver. 626, 627 
Approvemert, 198 
Arbitrament and Arbitrators, 531,532 

[See Umpirage. | 

Archbiſhop, 2, 25,26 


[See the Courts of the Preroga- 
tive, Arches, &C. | 
Archdeacon and Archdeaconry, 29, 30 

See Court of the Archdeacom. 
Arms, 545 
Array, [See Challenge. 

Arraignment, of a Priſoner, 632 to 639 
Arreſt, 575, 613 
| In Civil Cauſes, 72,75 575» 576 

[See Bailiff, Warrant, and Sta- 

tute of the 9 H.z. chap. 29. | 
Privilege from Arreſts, 24, 43, 
482, 576, 577 

Where void, 398, 576, 577 
In Criminal Cauſes, 613 to 617 

[See Proceſs. | 
Arreſtin 4 [See Judgment. 
Arſon, See Purniug. 

Articles, 'Thirty-nine of Religion, 325 


3 3» 39, 429, 404, 405 
Of Enquiryto Church-wardens, 91 


Aſſault, 423, 545 
[Sce Kreer! a 


Aſart, | See Foreſt.] 
Aſſembly, Unlawful, 5 28 
Aﬀent, | See Articles of Religion, Le- 

gacy.] 
Aſſets, 67,134, 147,151, 195, 227, 
Af 289,323 to 334 
us, 142 
: [See Mortgage. ] 
229, 282 
[Sce Covenant.] 

Aſſignment, 281,282, 283 
Of what things it may be or not, 
19, 282, 283, 286, 311, 
419, 531, 541 


Les, [See Court of Afſizes.] 
_ Writs of Aſſize, Page 561, 562 
[See Darrein Preſentment, Ju- 


ris Utrum, Morrdanceſter, 
Noce Diſſei ſin. 


See Arreſt, — Privi- 

lege.] 
General, 449, 469,470,471, 541 
Audlita Onerela, $205 56 3, G12 


2 [See Plea.] 


„Lee Action in Replevin.] 
pos vits, Acquit, 


Convict, dee Pleadings.] 
Attaint, 


Authority, 55, 56, 144, 145, 147, 237, 
238, 335412, 546, 586, 587 


364, 365, 542,543 
Banuith- 


Aſumpſet, [See Actions on the Caſe.] 

Artachment, 466, 496, 562, 617 

Attainder, 648, 649, 654 
Of Husband and Wife, 60 

How Falſified, and in what Re- 

ſpect, 660 

Need not to be reverſed, where, 

17 

Attaint, 512, 562,652 

Attornment, 261, 262, 263, 294 

Attorney, 88, 298, 41 8. 449,450 


See Trufe.] 
Different from an Intereſt, 144 
145, 147 
B. 
41L, '579 to 582 
In Civil Actions, Lid. 
To Perſonate Bail, Felony, 381, 
91 
In Criminal Caſes, 617, 678 
[See Habeas Corpus. ] 5 
Who may be Bail in Criminal 
Caſes, 618, 619, 620, 621 
Who may take Bail in Criminal 
| Caſes, | „ on 
Bailif, 
See Arreſt, Houſe, Officer, 77 "© - 
Yant. - 
Of Liberties, | 206 
Of a Court-Baron, 439, 490 
Bailiwick, | 206 
[See Sherif.) ER 
Bailment, 
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Naniſbment, Page 61,614 
Ban- Notes, | See Forgery, Seal. 
Bankru r, 308, 309, 577 


Biſhop, Lord of Parliament, Page 42. 6 


43, 451,6 
[See Conrts-Confiſtory, Diſpenſ.s 


f see Arreſe.] tion, Inſtitution, Fine, Recove- 
How his Lands are to be ſold, ry, Leaſe, Ordinary, Nobili- 
we 309, 310 ty, Trial in Criminal Caſes.) 
How his Perſonal Eſtate is to be Biſboprichs, 17, 18, 26, 42, 201 
fold, 311,312|Blaſpbemy, 396 
Diſtribution of his Eſtate, 31 1,|Blood, [See Heir, Half-Blood.) 
312|Bona Fides, 221, 222,315 
Who Creditors upon Diſtribution, Bona Notabilia, 326, 331, 335, 501, 
4-47, 3131 02 
[See Diſtribution. | Bond, | See Obligation. ] ; 
Bankrupt where Guilty of Felony,| Bribery, 416 
382, 391 Bridges, Repairs of, 103, 104 
[See Court of Commiſſioners of Rates for, 104, 105 
Bankrupts.| [See Highways, Surveyor. 
Bar, 243|Brocage and Brokers, 432,433 
[See Plea.) Buggery, 361 
Bargain and Sale of Lands, 258, 259 Burgeſſes, 4 
See Halt.] [See Court of Parliament.] 
Baron and Feme. [See Husband and| Burglary, 376, 377,378 
Wife. [See Larceny from the Houſe.] 
Barony, © 41, 42, 130, 451 Burning of Houſes, 378, 379,391 
Zarratry, - 417 Barns, Corn, Hay, 379,391 
Barriſter, 448, 449 Woods or Coppices, 379 
Baſtard, 61, 64, 65, 66, 94, 355, 647 | Ships, 47, 382, 392 
Baitery, | 423 In the Hand, 388, 389, 390, 637 
Where the Court may increaſc [ See Pardo. | 
Damages, 546] Burroughs, 4 
Where Battery Juſtifiable, 424,| Burrcugh- Engliſh, 6, 219 
| 425, 545| By-Laws, 6,112,486, 488, 490, 5 23 
Bawady-Houſe, 399, 400 : 


Beaſts Wild, 314, 367 
jg [See Go Behacu 3 
Of a Priſoner, | See Pain Fort G 
Dure, Confeſſion, Plea. 
Bene fire. 152,153 
Beneficio Primo Ecclefraftico Habendo, 


| 563 
Bigamy, [See Polygamy.) 
Bill, | 288 
Of Middleſex, $77 
Of Exceptions, | See Evidence. | 


Of Exchange and Promilſlory 
Notes, 282,283,537 
Birth, 7 11 
Biſhop, 26, 27, 59, 62, 65, 450, 
508, 509 

His Election, 26, 29, 409 

His Confirmation, 25, 26, 409 


His Conſecration, 


| 


| 


25, 26,409] 


O Ka, [See Ability. 
Capias ad Reſpondendum, 563 


Ad Satisfactendum, 563, 606 

Utlagatum, 563 
[See Exigent.] 

Pro Fine, Ibid. 

In Withernam, Ibid. 


Carrier, [See Bailment, Robbery. 


Cattle, to Deſtroy, 381 
Caveat, 34,325, 326 
Cautione Admittenda, 563, 564, 565 
Certificate, See Bishop, Evidence in 
Criminal Caſes, Ordinary, Houſe- 
Breaking, Poor, Robbery, Trial. 
Certiorart, 563 
[See Game, Highways.) 
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Cefſion, Page 39, 158 Clergy, Their Privileges taken awa 
— [See Jury.] ba F 11 Page . 103, 388, 385 
To Fight, 38, 354, 424, 425 Benefit of the Clergy, 388, 389, 
[ See Bachl. ; 390 
Champerty, ; 419 Benefit of the Clergy taken away, 
[See Maintenance.] where, 391 to 395 
Cancel to be repaired 90 Rules concerning the Benefit of 
Chancellor, Lord, 18, 25, 155, 344, the Clergy, 390 
459, 460, 461, 462 Clerk Benefited ſo Returned, what, 
Of the Dutchy, 514, 516 608, 609 
Of a Dioceſe, 27, 269, 504, 505 | Clerk of the Market, 107, 215 
Chancery, 459 to 464 Of a Pariſh, 41, 94. 
[See Curt of Chancery. I Codicil, 318 
Chancemedley, 358 | Cognizance of Pleas, 206, 242,343, 
Chaplains, 25, 27,37, 38, 44, 503 519, 526, 527 
Chapel, 30 Cognizor and Cognizee, "240 
Of Eaſe, 30, 31, 90 Coin, [See Money, Treaſon.) | 
Free, 31, 460 Collation, 34, 156, 259, 260 
[See Viſetor.) _ Colleges, 113,187, 270, 271, 272, 
Chapter, [See Dean and Chapter.) 274, 527 
Chaſe, 207 [See Election, Leaſe, Reſigna- 
Chattels, 313,314 tion. | | | 
1 Goods and Hattels. Command, 55,340, 378, 385, 386 
Child, | See Parent. Commendam, 355 36,155 
Poſthumous, 11,68| Commiſſary, 27, 332, 503, 505 
Chimin, | See Way. | Commiſſion, 477 to 480 


Chivalry, [See Court of Conſtable and 


Marſbal.] 
Choſe in Action, 61, 63, 314 
Church, 30 
Parſon's Freehold, 31, 89 
Union of Churches, 35,91 
[See Appropriation.] 
Church-Seats, See Church- 
Church-Repairs, & wardens. 


Chiding Words, Smiting and Stri- 


king in the Church, Gc. 424, 


425 
Eſtabliſh'd Church, 401 to 406 
Diſſenters from it, 87, 403 to 405 


Church-wardens, 87, 88 
Authority by Common Law, 88 

to 92 

By Statutes, 925,93 
Church-yard, 31,89, 302 


Chiding Words. Gc. in Church- 
yard, [See Church.) 


Cinque Ports, | See Courts of the Cinque 


Ports.] | 
Citation, 400, 506 
City, | 3» 4 
Claim, [See Continual Claim. 
Clergy, 24,38, 455575 | 


[See Fuſtices of the Peace, 
Court of Quarter-Sefſions.) 


Commitment, 617 
Common, 196 
Of Paſture, and its ſeveral Kinds, 

196 to 200 

Of Piſcary, 200 

Of Turbary, Did. 

Of Eſtovers, 200, 201 
[See Eftovers.] 3 


Eſtate in Common, [See Eftate.] 
Common Lat, | See Larzy.| 


Common Pleas, * Curt of Com- 


mon Pleas a 
Commonalty, 0 44,45 
Commons, Houſe of, | See Court of the 

Parliament. 
Concealment of an Offenſe, 340, 3763 
| 386, 387, 406, 407, 646 

[See Miſpri ſion.] 

Concord, | See Fine. | 
Condition, i 140, 230 
In Deed, 140,141, 231,232 
233, 304 
Precedent or Subſequent, 231,232 
When Good or not, 140, 141, 


rrp Rules, 


232,233, 252, 290,291,292,293 
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Rules concerning Conditions, Cyrrody, Pays 201 
Page 231,233,234 [See Peuſion.] 

Condition to pay, where no Time Coroner, 83, 464, 4845 491, 492,49 3, 
or Place is Limited, 290, 291 647 
Condition to do a Collateral Act, Within the verge, 83, 492 
0 291 Chr poration, '* * - 109, 299 
1n Law, 143, 204, 232 How many Kinds, 109 
[See Acceptance, Defeazance, How made, L en 
Mortgage, Obligation, Satiſ- What Eſſential or Incident to it, 


uadclion, Teftament.] 
Confeſſion, 586, 603, 63 2,633, 634 
Confirmation, 


280, 281 
Of a Third Perſon, where neceſ- 


. tary or not, 28, 29, 268 to 274, 


280, 281 

Cong e d Elire, 564 
Cor zjuration, [Sec Witchcraft. 

Conſangninity, [See Kindred, Mar- 

Triage. 

aer 224, 225, 231 

Good or Valuable, where neceſ- 

© fary, 221, 222, 231, 255, 258, 

"52 | 3855 315, 316 

Where not Neceſlary, 254, 255 


315 
W hether Forbearance of Suit is: 
not a ſufficient Conſideration, to 


bring an Action, 329,537 
Conſpiracy, 420,421, 564 
Conſultation, 564 
Conſtable, 84 to 87 

see Court of the Lord Conſtable 
| and Earl Marſhal. | 
Continual Claim, 219, 238, 529,559 
Conveyance, See Purchaſe.) +, 
Comvittion, 541, 648, 649 


Coparceners, [Se Eftare in ane 


nary. 
Anu of a Deed, when Pleadable,. 418 
$60, 394 


herr given in " Evidence,. 310, 


"> © 4, 5954596 
"Tn Eeidence. 


_Copyhold, | See Eſtate.l]]!/ 
Corn, Who ſhall have it when Tenant 


for Life, &c. Wr 1 275 128, 
558 185 
Ho Titheable, 165,166 RN 
See Grain. 


Growing may be ſold i in Execu 


tion, - 4 
[see Execution.) 7; 
- Deſtruction of Corn, how i 


221 f able, 114379, 391,442 


4 
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110,111 
What! in its Power, or not, 111 
N | 112, 119,120, 488 
General Statutes concerning It, 


11 
How diflolv'd, 112,1 1 

See By-Laws, Election. 
Corpus cum Caufa, 564. 


Corruption of Blood, 638, 648, 649 654. 
Cyſinage, | See Meceit, Fraud. 5 
| Coſt's, 604, 605,631, 638 


Cottages, 444,445 
Covenant, 228, 229, 230 


[See Warranty.) 
Whether Heir or Executor ſhall 
have Advantage by it, 229 
Whether a Covenant ſhall extend 
to Aſſigns, 229, 230, 282 
Rules concerning Covenants, 230 

[See Action of Ceenant. ] 

Covenant to ſtand ſeiſed to Uſes, 


Counſel, | See Command. | 
What allow'd upon Trial in High 


254z 
235 


Treaſon, 645, 646 
[See WWirneſs.] 
Cnterpart, 223,595 
Chunty, 2 
County-Courts, [See Court.) 
. County: Stock, 83, 84,97 


Counties Palatine, - 3, 515 to 518 
- Where a County may preſcribe to 
be diſcharged of Tithes, 55 
f 192 
[See Action, Livery and Seiler, 
 Preſeriprion, Sheriff, * 

Court,” + 


Of Record, or not of Record, thid 

What Acts Bind only in a Court 
of Record, 12514 
[See Fines. ] 

Contempts i in Court, How to be 


puniſhed, 407,408, 447, 473, 


ls 


4386, 494, 495, 022, 657 
Curt 
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Court of Parliament, Page 451, 455, | Courts of the Pore, Page 495 to 150 


456 

Statutes concerning the Ouali fica- 
tion and Election of Knights 
and Burgeſſes, 451 to 455 
Privileges of the Members of Par- 


| liament, 576, 577 
Court of the Privy Council, 457, 458, 


520 
[See Felony.) | 
Court of the Lord High Steward, 458, 


459 
Court Legal of Chancery, 459, 460 
Court of Equity in Chancery, 460 to 
464, 495 
[See Equity. 
Court of King's Bench, 460 to 467, 
| 57 
Court of Common Pleas, 467, 48, 


459, 533 to 612 
Courts of Exchequer, 469 to 472,577 


Court of the Conſtable and Marſhal, 


' 472, 473,506 
Court Martial, 47, 48 


Court. of Admiralty, 473 to 476 
Court by Commiſſion, according to the 


28 H. 8. chap. 15. 476,477 


Court of Aſſiſes, 477, 478, 479, 480 

| 2 fy 5 

Court of Lyarter-Sefſs 10S, 480, 481, 

482, 483 

aur of the Sheriff's Toru, 48 D 
[See Fheriff | 

cn bt, | e X 
Sec County. 1 

FHhindred-Court, A 484 

re ee Hundred." Lat | 

Court-Leet, 484 to 487 

Court-Baron, 487 to 491 

Court of Autient Demefrze, 421 


[See Antient Derne ne.) 
Court. of the Coroner, 491, 492, 493 
.* -* [See Coroner ] 
Court of Clerk of the Marker, 107, 


-; 495 
Court of Pie-powders, 493 


Court of Commiſſiouers of Servers, 4 | 


[See Courts within the City sf s 


London.) 


Court of Commiſſioners, upon , the Sta- 2 


tutes of Bankrupts,zogto3 12,495 
' Court of commlſſioner 5% for Examina- 
tion of Witnelles, 495 


[See Foreſt.] 
Courts Bcchefraftical in General, 438 
to 500 
Court of Convocation, Joo, 501 
Curt of the „ 501, 502 
Churt of the Arches, 502, 503 
Conrt of Audience, FEES oO 
Court of Faculties, 503, 504 
Courts of Peculiars, 504 
Courts Con ſiſtory, 404, 505 
[See Biſhop.) 
Courts of Archaeacons, 505 
[5 ee Archdeacon.] 
Court of Delegates, 505, 506 
Court of Commiſſioners of Reviezy, 506 
Court of Marſhalſea, 511,512 
Curt of Ki ng s Palace at Weſtmi ier, 
112, 513 
Court of the Lord Steward, Gc. To 
enquire of Felony, c. 513 


Court of Lord Steward of the King's 
Houſe, To enquire of Treaſon, 


Felony, Bloodſhed, &c. in the 
King Palace, Ibid. 
Courts within the Principality of 
Maler, 5 $13, e 576 
[See Males.] 

Court of the Duchy of Lancafter, 
W 

Corrs of the Counties Palatine; 515 


/ o 518, 576 
a County Palatine of Tan 


County Palatine of Cheſter, Wid 
County Palatine of Durham, 5 17 
Royal Franchiſe of EY, 517, 518 

TORT of the Cinque Ports, 518, 519 
Courts of the Staunaries, 519, 520 
Court of the Mayor of the Staple, 520 


Courts within | the * of London, 


Tj 3 Ibid. 
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Sheriffs ourt, e 


Court of Conſeience, . 


Court of the Lord, Mm and 
Aldernien, '_ 


321,522 
Court of Requeſts, © > 024 
Court of Orphanzß, 522, 523 

[See Orphans.) TAY 
Other Courts in e h 3,524 
525 


Courts | 
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Courts in Cities, Towns Corporate and 
Boroughs, ers Page 525 
Rules concerning Inferior Courts, 
| Ibid. 
Their Manner of Proceeding, 577, 
| | (4) 580 
Courts of the Univerſities, 525,526 
Privileges of the Univerſities, 501, 
| 525 to 528, 589 
Creation, 36, 39, 158 
Creditors, _ 221 296 
See Bankrupt, Frand. 
Crime, | See Offence 

Curate, We 40, 41, 94, 303 

Curteſy of England, ¶ See ſtate.] 


uſtom, 6, 7, 138, 139 
General, 4 
Particular, 4 6,7 
Rules concerning Cuſtoms, 7, 8, 
RY 9, 138, 139 

[See Preſcriptiop.] 
Cut-purſe, 373 
D. 
Amages, 61, 604, 605 


Damaee-feaſant, | See Diſtreſs. | 
Darrein Preſentment, 562 
Date of a Deed, 234, 259, 290 
Day, 12,234, 371, 450, 557; 
584,625, 628 
[See Month, Time, Tear. 
Lord's Day, 211, 372, 397, 
| 98, 450, 576 
Deacon, [See Adevioſin; Parſm.) | 
Dean and Chapter, 28, 29 
Grants of Dean and Chapter, 28 
Confirmation by Dean and Chap- 
ter, where neceſſary or not, 269 
5 to 274, 280, 281 
I. ðee Confirmation.] 
Death, Natural and Civil, 
Debt, | See Action of Debt.] 
What Order to be obſerved in the 
Payment of them by Executor 
or Adminiſtrator, [Sec Admini- 
firator, Executor, London. | 
'To be paid before Legacies, 3 26, 
. | 327,328 
Deceit, . 436 to 439 
0 [See Action of Deceit.] 
Declaration, 582, 583, 584 
1 


ö 
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Dedimus Poteſtatem, Page 564 

Deed, 223, 224, 234, 235 

Indented or Poll, 223, 224. 

The Formal Parts of a Deed, 

| | 224to 234 

The ſeveral Sorts of Deeds, 236 

to 296 

Where to be inrolled or not, 258, 

259, 260 

Who ſhall have the Deeds of an 

_ Eltate,' 4 145, 224 

Rules concerning Deeds, 236 

[See Enidence.] 

How Deeds are made void, 296 
Deer-Stealers, [See Game.] 

Defeazance, 


29 
Defilement of Women, [| See Forcible 
Marriage. 
Degradation, | 510 
Degrees, | See Kindred. 


| Delegates, [ See Court 00 Delegates.] 


Delivery of a Deed, 234,235 
Demand, 188 
Of Rent, 188, 189 
In Trover, 540 
Demeſne, [Sce Fee. 
Demeſues, 130, 131,139, 140 
[See 1 
Demiſe and Redemiſe, 266 
Demurrer, * 587, 588 
To a Declaration or Plea, 587 
To Evidence. 600 
To an Indictment or Appeal, 634 
Judgment upon Demurrer, 603, 
Denial of Rent, 1 88 
In Trover, 3 
Deni zation, 3 22, 23, 203 
[See Alien, Naturalization.! 
Deodand, 212, 213 
Departure, 586 
Deprivation, 39, 158, 510 
Deputy, 73, 74, 83, 87, 203, 
489, 497, 552 


[See Reſpondeat Superior.] 
Detinue, | See Actions of Detinue. ] 
Devaſtavit, 328, 329, 580 
Deviſe, 293 to 296 

Many Things good by Deviſe, 
which are not good by Deed, 

| 231, 232,265, 266, 295 
Advice in making Deviſes and 
Wills, 295,296 
Deviſe 
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Deviſe Exceutory;; ün Page 266 
Deviſes, where void __ Cre-| 


ditors, 296| 

[See Teftament.] . 
Diguities, 41 to 44, 152 
Dilapidations, 38, 39, 40, 322| 


Digceſe, what, 
Diſability by Common Law or by 
Statute, [See Ability. 
Diſcent, 137, 216,217,318, 219, 529 
Diſcontinuance of Eſtates, 227, 228, 


241, 313,529, 530 


Of Plea or Proceſs, © 584 


Diſcretion, 494 
Disfranchiſement, + 112 
Diſmes, See Tithes.] _ 
Diſpenſation, 19, 26, 27, 38, 503, 
5943505 | 
| [See Court of Faculties. 
Diſſeiſin, 312,562, 574 
Deftreſs, © 1890 
Of what Things or not, 15, 152, 
189, 190, 192, 193, 194 
How to be made, 191, 193, 194 


[See Prerogative in Property 
and Suits. ] 


For Damage-Feaſant, 190; 191, 


192, 199, 546 
Diſtr ibution upon Inteſtate's Eſtates, 


335, 330 

Upon Bankrupt's Eſtates, 311, 

312 

Diſtringas, . $64, 565 
icorce, 61 „62, 123 
Dog-Biting, 55, 542 
Donative, 18, 34,156, 160 
Dovebouſe, 443 


Dower, [See Eftate in DE Bo 
Drunkenneſs, 


| ps 390, 399 
uUCes Tecum, 565 
wels, 3547 424 


Hureſe, [See are 


— 


3 
Ene, [See Action of Eiject- 
meut.] 
Election, upon uncertain Grants, 261 
Rules concerning Election, Did. 
When detcrmin'd by Acceptance, 


282 


I 4, 40, $40, 352, 


Elefion of Perſons, Page 113, 1 I ns 


[Sec Officers, Churt of Park 4 
men.] 

Blezit, | | F 565, 606, 607 
[See Eſtate by Elegit and Exe- 
cution.] 

3 60, 61, 52, 124, 627 

Embracery; | 419 

Endeavour, 340 


See Inrention. | 


How divided, i . 6 
Entry; when lawful, 128, 219, 238, 


een 295; 426, 529, 558 
When taken away, 219, 426, 


427, 539, 558, 559 

: By Law and by Conſent, 546 

| Bnquaie of Office, 4-4 577,659 

Enquiry, Writ of, * Ad Inquiren- 
Am.] 

Equity, 8,9 


Relating to Mortgages, 141,142, 


I 143 
Error, Writ of 447, 559, 563, 


610, 611, 612 
Error, where revers'd, [See the 


ſeveral Courts, Tit. Courts. | 


Eſcape, 76 to 79, 350, 351 

Where Felony, 350, 351 

[See Gaoler, Toevn.] 

Eſcheat, 132, 299, 312, 655 
Eſcroꝛv, 235 
Eſpouſals, 57 
Eſquire, 44, 439 
Eſſendi Ouiet de Telonio, 565 
Eſſoin-Day, 451, 583 
Eſtate in ands, Ge. 115 


Appendant, Appurtenant to, 117 


See App endant and Appurte- | 


1ant\s 


Incidents to, 117, 128, 182, 183, 
184 263 298 
How Divided, ; 117 118 
How Forſeited or Loſt, [See For- 
feiture. ] 

Eſtate in Fee-ſtmple, 118, 119,122 
266 

[See Deciſe, Diſcent.] 
Eſtate in Fee-T ail, 119 to 122 


[ See Deriſe. ] 


What Inheritance may or may 


not be entaild, 121, 122, 195 


8S f Miſchiefs 


England, © 1 


"WM: 7 T7 


w—_—_——k 


A LE 


„ 


Page 122 


[See Hue, R Leaſes. 


| ecogen y, | 
Eſtate in Tail After Poſſilility of I{-] 


ſue Extinct, 
[ See Eftate for Life.] 
Eſtate by Curreſy of England, 


122, 123 


12 


nant by Curteſy, 
Eſtate in Dower, 1323, 124, 125 
[ See Eftate for Life, 'Bftate by 
Copy, Tee Joint ure.| 
Eſtate for 


126, 127, 128 


If Tenant ** Life, Sc. ſows the 


Land and Dies, [See Chrn.] 


Not Saleable by the Sheriff upon 


Execution, | 127 
Where no Eſtate is expreſſed in 
the Grant, what, 22867 
Advice to Tenants fas Life, 186 
[See Rent. ] | | 
Eftate for Tears, 128,129 
When may a Tenant for Years 
Enter, 128 


It cannot be Entailed, 
| [See Der _ | 
If Tenant Years ſows the 
Land and Dies, and the Term 
Ends, who ſhall have the Crop, 


128 

Saleable by Sheriff upon Execu- 

tion, I 29, 607, 608 

Eftate at Will, 133, 134, 
Fe 66 266 

Eſtate at Sufferance, , 130 

Eſtate by Copy of Cour Rol 133 

134 

What may be granted by Copy, 

134 


'The Method of granting Copy, 

hold Eſtates, _ Ibid. 
Fines upon Copyholds, 137, 138 
Copyhold Cuſtoms; [Sce Cuſtom: ] 
Copyholds may be entailed by 


Cuſtom, 121,122 
Copyholds dowable by Cuſtom, | 
124, 134 


Widows Eſtate by Cuſtom, 137 
Copy holds, how extinguiſhed, 139 
Copyholds not included in the 
Statutes concerning Guardians, 

2 68 


Miſchiefs of Entail'd Eſtates, 


123% 
6 $| Copyhold Lands not Aſſets to 
Husband Copyholder may be Te. 


134 
Qannot pals by Wal only, 


121, 295 


Concerning Opry, Jointe- 
| nancy; and Tenancy" in com- 
mon, Page 148 

Nor within the 27 H. 8. Aue 10. 


7 


Statutes concerning Copyholds, 
\ 139 


__ 


Bind the Heirs, „„ 
Copyhold Lands cannot be ex- 
tended by Hlegit, 607 
I 
[See Grant, Surrender, refen, 

ment, Admittance, Sercices, 
| Court-Baron.] 
Eſtate in Antient Demeſue, [See An- 
tient Demeſfie. | 
Eftate upon Cyndition, [ See Condition, 
| | Mortgage. 
Eftate by Srarute-Merchant, 143, 144 
| 286 
When void againſt Purchaſers, 
5 222, 287, 288 
Bate by Starute-Staple, 144, 286, 


287, 288 
[See Recognizance.} 
When void againſt Purchaſers, 2 2 2, 
287, 288 
: Void Statute may be a good 
Obligation, 40 
Eftate by Elegit, 144, 565, 606, 607, 
608 
Eftate in Lands deviſed to Executors, 
144, 1 

[See Authority, T we 
Eſtate in Coparcenary, 145, 146, 218 
Partition, how to be made in C- 
arcenary. 146, 148 

See Advozyſon.] | 
Eſtate in Fointenancy, 146, 147, 148 
| Partition, how to be made in 


ointenancy, . 148 
J [See Advorze/0n.] Sas 
Survivorſhip where, or where not, 
147, 148 
Eftate i in Common, 148, 149 
[See Adee won: 
Ebare in Remainder, 149, 152 


Remainders Abſolute or Contin- 
3 151 
Upon what Eſtate may a Re- 
mainder Depend, or Not, 150, 

151 


Rules 
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Rules to be Obſery'd in Crea- 
ting Remainders, Page 150 
Perpetuities Reſtrain din Remain- 
dez 121, 150 
Hſtate in Reverfion, 15 58 52,230, 
3 YI 
Eſtates Tucorporeal, as Dignities, Ad- 
vowſons, Tithes, Tenures and 
Services, Annuities, Commons, 
Ways, Multure of a Mill, Corro- 
dies and Penſions, Offices, Fran- 
chiſes, Liberties, 152 to 215 
[See for Eſtates Incorporeal un- 

der the proper Titles. 
Eſtate in Goods and Chatte!s Perſo- 


nal, 313, 314 to 338 


See Goods and Chattels.] 


Eftoppel, 223, 224, 242, 585 

Efpovers, © 200, 201 
[Sec Common.] 

W ho ſhall have Reafonable Eſto- 

vers, 126, 128 

Where Loſt, or Not, 200, 201 

Eſtrays, „„ 

Eſtreat, | 72 

Eviftion of Lands after Execution, 

what Remedy, 194, 287, 608 


Foidence in Civil Cauſes, 92, 97, 106, 


107, 593 to 600 
Special Matter given upon the 


General Iflue, 588 
Demurrer to Evidence, . 600 
Bill of Exceptions to Evidence, 

| Thid, 


Evidence in Criminal Cauſes, 
643, 644 to 648 

What Evidence maintains the In- 
dictment, 
Evidence in Appeal of Death, 
628, 629, 630 


[See *. -itings, Preſumptions | 


Witneſs. 
Exception, 225,226 
[See Reſervation, Evidence, ] 
Exchange of Hſtates, 
Exchange, Bills of, and Promiſſory 
Notes, 282,283, 53 
Exchequer, ¶ See Curt of Exchequer 4 
Exchequer Bills, [See Torgery.] 


Excommuincation, 508 
Whether Lay-Judges may excom- 
municate, 498, 505 


644 to 648 


283, 284 


Excommunication, in what Caſes, 


age 108, 526 

Diſabilities by ee 

508 

Who may Certify Excommuni- 
"2+. een, . © 508, 509, 526 
Excommunicato Capiendo, 508, 509, 
FS. > 


E xcommunicato Reci piendo, 566 
Excommunicato Delilerando, 565 


| Executed or Executory, 150, 240, 251, 


2 
Executione Judlicii, 555 
Execution | in Cicil Cauſes, 194, 195, 

605 to 610, 612 

In Criminal Cauſes, 661,662 
Executor, 319, 320 
Acceptance or Refuſal of an Ex- 
ecutorſhi 320,321,333 
Executor off is own Wrong, 321, 


322,323, 3335 337 
322,324 
324, 325,335 


His Intereſt, 
His Power, 


How far chargeable, 


[See Aſſers.] 
Cannot be forced to give ſpecial 


3235324, 
328,329 


Bail, 580 
Cannot be forced to pay Coſts, 
605 
Not Diſabled by Outlawry, 578 
Executory Deviſe, | 266 
Exemplification, 259, 260, 594. 
Exigent, 212,566, 578 
[See Outlacory.] 
Exrent, 287, 566 
Extiuguiſhment, 


195 
[ See Eſtate by Copy of Court- 

Roll, Common, Rent.) 
Extortion, 416,417 
[See Fees. | | 


F. 


Fe 190, 192, 208 to 211 
[See Markets.] 


Falſe Impriſonmeut, 15, 16, 566 
Falſe Fudament, 566, 612 
Family, [See Maſter.] | 

Fealty, 131, 183 


Fee 


His Office and Duty, 325 to329 


ä 


Fre, 
Fee-Farm, 185,19 
Fee: ſimple, [See Eſtate in Fee- Simple. 
Fee-Tail, [See Eftate in Fee-T ail.] 


Fees, 72, 74, 75, 78, 79, 334» 417, 449, 


455, 4577499, 575, 626, 


648 

Felony, a 
Publick, Relating to Coin, to 
the King and His Counſellors, 
Soldiers and Mariners, the 
King's Armour, Popiſh Prieſts, 
Rioters, Breach of Priſon, 
Eſcape and Reſcous, 347 to 
351 
Private, Againſt the Life, the 
Body, Goods and Habitation 
of Men, 351 to 379 
Other Felonies concerning W7tch- 
craft, Records, Cattle, Ships, 
Bankrupts, Forgery, &c. 379 
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Page I18, 119, 139 


347] 


| 


4 


| to 384 

Examination of Felons to be cer- 

tined, | 4 

[See for Felons under their ſe- 

— veral Titles. | 

Felo de ſe, 352, 655,656 

Feme 923 [See Husband, Wife, Il o- 
men 


Feoffment, 236, 237, 239, 260 
[See Indentures to lead the 
Uſes of Feofments..] 
Fiction of Law, 
Fieri Facias, 


235 
566, 608 


If the Defendant is a Beneficd| 


Clerk, and ſo return'd, what, 
| 608, 609 
486, 652, 653 

| [See Amerciament.] 
Fine and Ranſom, the Difference, 
653 
Fines upon Copyholds, [See Eſtate by 
| Copy of Court- Roll. ] 


Fine, 


Fines, 239, 240 
How Divided, 240, 241 
Who may or may not Levy or 

Take by Fine, 241, 242 


Of what Things may, or may 
not a Fine be Levied, 242 
Before wt om to be acknowledg d, 
242, 243, 513, 516, 517 

Of the Force and Effect of Fines 


_— 


with Reſpect to the Perſons that 


[See TOW, 
Their Effect with Reſpe to the 
Eſtates that are to be Barr'd, 

145 2423456 to 249 
How Fines may be Avoided, 249 
To Acknowledge a Fine in the 
Name of another, where Fe- 
lony, 381 


WES 3 
[See Burning, Servant.] ; 
Fire-Works, | See Natance.] Yu 
Finſt- Fruits, 28, 29,30, 36, 37,470; 
I 
Flight, 212, 657, 660, 661 
Force, 345 
Forcible Entry and Detainer, 426, 427, 
428, 566 
362 
166, 206, 207 
[Sce Courts of the Fureſt.] 
Forfeiture, 132 
In il Caſes, 21, 132,140, 141, 
142, 143, 187, 188, 230 to 234, 
300 to 304, 307, 309 to 31 
Of Lands, 2 3 : oo to I 4 
Of Goods and Chattels, 21, 212 


to 214 

Of Copyhold Lands, 132, 133 
In Criminal Caſes, of Lands or 
Chattels, 60,407, 653 to 659 
Forfeiture of Lands, to what 
Time it ſhall Relate in Trea- 
ſon and Felony, 655 to 659 
Forfeiture of Goods and Chatrels, 


To what 'Time it ſhall Relate, 


Fire, 


Forcible Marriage, 
Foreſt, 


654 to 659 

[See Pardon. ; 
Forſeiture upon Outlazry in Ac 
Lions, 656, 657 


[See Outlatory, Reſtitution.) 


Upon Outlatory in Treaſon or Fe- 
boy, 656 
Freſtalling, 433, 434, 435 
Foreery, 414,415,416 
Where Felony, 382, 383, 384, 
415 

See Seal.] 
Formedon, 561,566 
| Fowl, Wild, 314, 367 
Fran- 
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Haucbhiſes, Page 205 
Different Kinds, 205 to 224|- 
What Franchiſes may be Claim'd 

by Prelgription, or not, 212, 


34135 214 
See Preſeript jon]. 
What Franch ſes muſt have Al- 
lowance, See Allowance.] 
v hen the Common Law, ſhall 
take Place, 206, 511, 516, 527 
How Forfeited, . 215,370 
. | See: Liberties, Uſurpation. f 
Nb e 182, 183 
Frau- Marriage, ) 151 IO 
Frank-Fee, _ N 130.3 
Hand, 221, 222, 223, 296, 315, 316, 
| 60 
[See Deceit, Gi fr, Mortgage, 
Purchaſe. 
Free Chapel, ['See Chapel] | 
Freehold, 117, 126 
[See Livery and Seiſin,] 
Cannot be Loſt but by Law, 614| 
5 1 


[ See Forfeiture in Criminal | 


Caſes + BY 


G. 


439 to 442, 497,498 


Game-Keepers, 439, 441, 442, 497 | 
Gaming, 293,311, 5555 658 


Gaol, | See Priſon. ] 
Gaoler, | 755 78, 79, 350, 351, 360, 


G12 
[See Bſeape] 
Gavelkind, TK nials 54 
| Gentleman and Gentlezwoman, 44 
Gift, 315 
Of Lands, ' 5 260 | 


Of Goods and Chattels by the 

Party; or Act of Law, 315 
Gifts Fraudulent, [See Fraud.] 
Advice concerning Deeds of Gift, 


315,316 
Glebe, 3 30, 12), 162, 163 


Good Behaviour, $1,82,42 1,42 2423 
* [See Peace. 
Goods and Chattels, [ See E Rate in 


AME, Deſtroying of 207, 208, | 


Governor of a Houſe, of Correct 10, 
See Houſe of Correction. 

Grag Vage 260, 261, 263 

ules concerning Grants. 263 

See Attornment, Hlection, E. 

ſtate in Reverſi on, Leaſe, 

Preſcription. | * 

Grant of 2 mes Eſtates, I 134 

29 137 

Guardian, 12 to1 5, 68, 69, 154 

Of Spicitunlties, 2975 26, 27,29 

"AY 95 Iſle of, | 2, 458 


— 
— 


H. 


3 [ [bear Corpus, 1 16 175 567 


Habeas Corpora Jurarorum, 567 
Habere Facias Seiſinam, Ibid. 
Habere Facias Poſſe »Nionem, Ibid. 
Habendum of a Deed, 225 


| Hereſy, 400, 40 1 


Half had, when it may take by De- 
| ſcent, or not, 216, 217, 218 
Adminiſtration Grantable to Half- 

Blood, 333 


' Cap able of Diſtribution 6n Inte- 
'F ſtare's Eſtate; 396 
Hamlet, 


Health of Body and Mind, [Sec Non 
Cumpos.] 

Heir, . 66,67, 118, 119, 216 to 219 
Lineal or Collateral, 417 
The Word Heirs neceſſary to 
make an Inheritance ; where, 
and where not, 118, 119 

[See Eftate in Feb fi mple.] 
Next of Blood by Inheritance 
or by Purchaſe, the Difference, 
4 
Where Goods and Chattels may, 
or may not go to the Heir, 66, 
e 67, 295, 3223 323 
Where Money is payable to the 
Heir, and not to the Executor, 
142, 185,186 


| Where the Heir ſhall take Advan- 


tage of Covenants, 229 
Where a Warranty binds Him, 
[See Warranty.) 


Where He ſhall not ſuffer by 


Goods and Chattels, Feloy „For- 
feiturr, Liberties, Stcce 2 | 


_ _ _. Non-Claim, [See Fines:] 


Tttt Heir, 
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Hir, where Bound by the Act of His 
Anceſtor, Page 69, 103,289,296 


 Fxecutioh on the Lands of an 


Heir When, 607, 609 
What Heir may bring an Appeal 
of Death, '' 627, 628 
Heirloom, C . 66 871 
Hereditament. "© F16, 152 
© [See Land.] o 
Heriot, © dil 
Hermaphrodite, ne , 66 
High Treaſon, [See Treaſon.. 
Highways, _ 97,98, 201 
By whom to be repair d, 98, 
201 
What Courts have Cognizance of 
the Highways, 106, 107, 556, 
N i 6 
[See Surceyor, Cc. and Ways.) | 
Homage, 1S1, 486,490, 590 
Homicide, l [See Murder, Manſlaugb- 
ends 7 ws 
By Chancemedley, 358,359, 360 
Per Infortunium, © 359 
[See Deodand.] | 
Excuſable, 359, 360 
Fuſtifiable, 560, 561 
Homie Replegiaudo, 567, 619, 621 
Honour, 130 
See Curt of Cynſtalls and 
| Marſhal. | | 
Hops, HS 167 
Horſes, [See Market.] 
Hoſpitals, | 97,113 


[See Colleges, Election, Leaſes. 
By whom to be viſited, 18, 26, 27, 


Husband and Wife, 


Whether Houſes pay Tithes, Page | 
e Di (2 167 
Houſes in Corporations or Mar- 
ket- Towns, [See Iurollmænt, 
Teaſes. 
Houſe, Shop, Mare. Timiſe, Coach-Horſe, 
or Stable, Robb d, 373,374, 375 
[See Barglary, Larceny, Rol- 


t 226 eee . 
Houſe-Burningz [See Burning. 
Houſes of Correttion, 94,107, 108 
Who may be ſent thither, 108, 
| 109 
Hue and Cry, 370 to 373,615 
Hundred, SY 
' When may it preſerive, De non 
ecimando, 1 i, 
When chargeable to a Robbery, 
370% 371,372 + 


When chargeable for a Riot, 371 
Challenge for Default of Hun- 
dredots, [See Jury.] 

Hundred Courts, [See Curt. 
One Perſon in Law, 59, = 
Husband hath Power over his 


Wife's Perſon, 59, 60 
Hath Power over her Eſtatc, 60, 
61, 220 


What Leaſes of the Wife's Eſtate 
may bind Her, 267, 268 
[See Fines, Reroveries, Leaſe.) 
Several Rights do Accrue to the 
Survivor, 62, 63, 123, 124, 125, 
126, 322 

[See Attainder, Marriage, Pa- 


Wks, 110, 4600 raphernalia, Wife, Women. ] 

[Sce Hiſitor.] | Huftings, [See Conrts within the City 

Hour, 125628, 629 of London.] 8 
Houſe, Manſion-Hlouſe, what, 377, SPEC 8 
OY 
One hath a Right to Air and I. 

Light in his own Houſe, 443 I Deo, 0 13, 14 
| [See Nuſance. | Capable of Conſenting to Mar- 
Doors of a Houſe not to be broke] —& riage, 155 57 

open, when, 71, 82, 608, 615 Whether his Purchaſe may be a- 
Doors of a Houſe may be broke voided, 220, 221, 243, 244 


open, when, 71, 82,311, 427, 


15 10452" , 615, 616 

[See Burning, Burglary, Lar- 
ceny. , 

Where One may Aſſemble his 


Friends to Defend his Houſe, 428 


— — 


Cannot make a Will, 319 
Whether he muſt anſwer in a 
Criminal or Civil Proſecution, 


| 339,340 
Ciuſtody of Him, 1 

How he may Sue or Defend, 15 

Idiora 


The. 24 5 L E. 


Lliora Inqui rendo vel | Exami FR? 
Page 567 

Jeofails, Statutes concerning Them, 
525, 542, 582, 587, 588, 603, | 


- 604, 617, 612, 626| 


Ferſey, Ille of, 567 2, 458 
Jos, 64, 405, 598 
1 623 
parlance, 58 
Impeachment, of Waſte, | See Wa Ne. 
Impediments, 243 to 246 
Impriſoument, Lawful, 15, 16,17 


545 
[See Arreſt] 
Unlaw ful, 15, 16, 17, 221, 296, 


545, 546, 566 
Incidents, 117, 120, 128, 182,183,184, 


263, 298, 496, 525, 531, 532 
Indenture, 223, 224, 258, 259 
[S:e Deed, Apprentices.] 
To . Uſes, Gc. 254 
Indicndi 567 
Ballen, 622 to 626 
[See Jury, Trial.] 
What Requird in Indictments, 
6224 to 626 
Where a Copy of an Indictment 
is to be granted, 626 
When to be preferr'd before an 
Appeal, 629, 630 
Tuduftion, 18, zo, 33,34, 155,156 
| 5 ee . 

Iifant, 12, 68 
What Ads may, or may not Bind 

him, 12, 13, 220, 221, 2415 
243, 451,318,319, 3 24, 339, 


N 340, 585, wt 
How Sue or Defend, 


[See Chergy, Benefit of, Dec 16 
Executor, Gua rdian, Ideot, 


Fines, Recovery, Murder, 


 Outlawry, Waſte.) 


Jufangthef and Outfangthef, 487 
Information, 


[See AMrions upon Statutes. | 


Informer, | See Actions upon Statutes | 


and Information.] 


Tugrofſing, 434, 435 
Inhabitant, who, 


[See Eſtate in Fee. ſimple and 
Eſtate in Fec- tail. 


630, 631, 632 


90, 103, 105 
Inhibition, | $71 


TuherAance, 116, 117 


— —.. — 


Lrjurct ion, | Page 7 
 Injunttions of the King, 18 
Inmates, 444, 445 


Inns and Inultepers, 55, 365, 444, 


529,536, 537» 542, 5 
790 [cee Ns 3 
Iummendo, 536 
Inqueſt of Offce, [Sec Enquiry.] 
Inquiſition, | 6523, 626 
See Coroner. 
nroliment of Deeds, 251, 259, 260, 


294 
[See Exemplification.] 


Inſpection, | See Trial. 
Inſtruments, | See Deeds.) 

Inſt; ution, 33, 34,155, 156, 160 
[Sce Piſhop, Plenarty.] 
Intention, Evil, 340, 347, 348, 353 

to 3574376, 378, 380, 
428, 431, 546 
Interdict, | Ma". 510 


Intereft, 116, 144, 145, 147 
[ See Authority. ] hy 


Inteſtate, | See Admi wiftraticn. 1 
Intruſion, 312,313 


Inventory, 325,326, 335,336, 522 
Fointenants, | Sec Eſtates in Joiute- 


du,). 
Fointure, 125, 126 
Ioſo fatto, 17, 187, 424, 425 
Feland, 
Biſhopricks are Donative Ge 
and not Elective, 26 
They make void all Spiritual Pro- 
| motions, GC. 36 


King's Bench may Reverſe a Judg- 
ment given in the King's Bench 


in Jreland, 2, 466, 611 
Irregularity, 510 
Iſſues, their ſeveral Significations, 72, 

DN 564,565, 587 
In Civil Cauſes, 587, 588 


Fudge, 


High.) 
To Draw a Weapon upon Him, 
or to give Him Reproachful or 


'Threatning Words, | See Mif- 
prifion.] © 


Exempt from Proſecutions, as a 


Judge, where, 420 


[See Bribery. Sis 
Judge 


In Criminal Cauſes, 640, 641 


448 
To Kill Him, Sc. [See Treaſon 


9 TA 
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- muſt not take Notice of the 
Cuſtoms of Inferior Courts, when, 


Page 525, 533, 390 
CSce Pardon, Trial 71 * 


Judgment, 602, 603, 604 
By Default, 603 
By Confeſſion, or by Warrant to 
Confeſs Judgment, Did. 

Upon Demurrer, Bid. 
Upon Trial, Ibid. 


When Good, or not, Againſt Pur-| 


chaſors, 220, 221, 222 
When Good, or not, againſt Cre- 

ditors, 221 
When it may be ſtayd, or arreſt-| 

ed, 604 
When ſet aſide, .". og 
How revived, 609, 610 


[See Scire Facias.] 
To acknowledge a Judgment in 
the Name of another, when 


Felony, 381 


Statutes concerning Judgments, | 


221, 222, 603,604, 609, 611 
[See Error, Norice, Record. 
Fudements i in Criminal Caſes, 649 to 


653 
In High Treaſon, 649 
In Miſpriſion of Treaſon, 650 
In Petty Treaſon, Did. 


In Felony of Death, as Murder, 
Burglary, Cc. and Larceny a- 


bove 'Twelve-pence, Lid. 
Upon Outlawry in Treaſon or 
Felony, 65 1 
In Petty Larceny, did. 


In Chance-Medley, or Se Defen- 


dendo, Ibid. 
In Miſpriſi on of Felony, | Ibid. 
In Appeal of Death, Ibid. 


For-itriking in Weſtminſter-Hall, 4 


Gc. ſitting the Courts, tho no 
Blood drawn, 652 
For Striking and drawing Blood 
in the King' s Palace, hire the 


King is Reſident, id. 
In Premunire, Ibid. 
In Conſpiracy, Ibid. 
In Attaint, Ibid. 
In Miſdemeanors, Ibid. 
Where Judgment in Criminal 

Caſes may be Arreſted or ſtayed] 

in Treaſon or Felony, 659 


F 


Furiſaittion, Page 206, 446, 447, 511, 
312,525 526 227 
** Urrum, [See Aſiſe.] Ib 


591 
In Gioil Caſes Proceſs to bring i in 
. ,- the Jury, | 590 
Challenge to Jury, 591, 592, 
9 
The Tales, 1333 * 
When may They be diſcharged, 
. 600,601 


[See Embracery Evidence, Ver- 


Grand Jury and Petty Jury, 62 35 

. 641 

In Criminal Caſes Proceſs to Bring 
in the Petty Jury, 590, 641 
Where a Copy of the Jury is to 
be Granted, 642 
Challenges in Criminal Caſes to 
One of the Grand Jury or Pet- 


ty Jury 642, 643 
'The Tales in Criminal Caſes, 
642 
[See Verdift.] 
Jus Corone, 42, 218, 220 
Jus Patronatus, AR | þ 
Fuſtices of the Peace, 79 to 83, 409 
[See Commitment.| 
Fuſticies, 568 
K. 


Eeper, Lord, 459, 460, 461 
K pad of the Privy Seal, [ See 
Court of the Privy Council, 

Seal.]_ 


Keeper of a Foreſt, Park, 203, 204, 
20 
[See Game-Kcepers. f 
Kidnapping, 4.26 
Kindred, 48 
Degrees of, 48, 49 
Degrees prohibiting Marriage, 
WT +; Marriage. 

King, 17, 18 


Is the Supreme Governor and 
Lord Paramount, 18, 67 
It is His Prerogative to make War 
or Peace, 17 


King 
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King puts a Value to the Coin, Page 18 
See Treaſon, Felony.] 
He is Guardian of all Ideots and 
Lunaticks, - 14,15 
'The King cannot Pardon, where, 
[ See Pardon. 
He cannot Challenge a Juror with- 
out Cauſe, 7 6542 
He can do no Wrong, 21,516 
Demiſe of the King, 18,72, 83, 


: 84, 458, 480 
[See Ae, Attainder, Corpora- 


tion, Prerogatice, Trehſon.] 


King's Bench, [See Court of King's 
Bench. 


Knights, 4 44 
Knights of the Shire, [See Court of 
the Parliament. | 


L. 


| 


Abaurer, 53 


Laity, 41, 177, 178, 180| 


Lands, Signification of the Word, 116 
By the Grant of a Foreſt the 


Land it ſelf paſſes; 207 
Waſte in Land, how it may be 
committed, 306 


Lands, 'Tenements, or Heredita- 
ments, how Acquired, 216 to 
220, 296 to Zoo 
How Forfeited in Civil Caſes, 300 
to 313 
[Sce Prerogatice as to Proper- 
ty, Oc.] 

How Ploughing up Meadow to 
be prevented, 306, 307 
How forfeited in Criminal Cates, 
653 to 659 

[See Forfeiture.] _ 
Landlord, 67 


For what he may diſtrain of | 
Common Right, 189 


How he may Diſtrain, 193 
In what Caſe he may be fined 
for Diſtraining, 192 

l see Diſtreſs, Leaſe.] 
Lade, 156, 158, 159 
See Prerogative in Church Af- 
5 fairs. 
Larceny Grand, 


364 fo 369 
From the Perſon, 


369 to 373 


From the Houſe, Page 373, 374, 


378 
[See PBureglary.] 
Perit Larceny, | 367 
Mixt Larceny, 369 to 375 
Larceny of Wild Creatures, Where, 
= 367, 368 
Latin Falſe, 263, 289, 290, 626, 659 
Latitat, 568 
Law, what, 


4 
Of Eugland, and Its Six Founda- 


tions, 4 to 18 
Law Common, 5 
[See Cuſtom, Statntes:] 
Objects of the Laws of England, 

10, 11 
Crown Law, 10 

[See Prerogatioe. | | 
Crown Law and Common Law 

are not two different Laws, 21 
It differs in many Things as to 

Deſcents from the General 

Law concerning the Subject, 


| 218 
Law Civil, 10, 473 
Laws Eccleſiaſtical, 10, 498 
Law Merchant, 10, 147 


Rules concerning Laws, 4, 5, 232, 

233, 235, 263 

Leaſe, e 

Flor Life, 264, 266, 267 
See Eſtate for Life.] 

For Years, 264, 265, 266, 268,269 

[See Eſtate for Yrars.] 

Leaſe for Ycars cannot be En- 

tail'd, 121, 128, 265, 268, 269 

At Will, 2866 
[See Eſtate at Will.) 

What Perſons may make, and of 

what Eſtates may One make, 


Good Leaſes for Lives, Years, 


or at Wil, 266 to 274 
ces, 264, 265 
Leaſes by Tenant in Tail, where 
Good, and to Bind the Iſſue, 
467, 469 

Leaſes By Husband and Wife, 
where Good to Bind Her and 
Her Heirs, 267 to 270 
Leaſes by one ſeiſed in Fee-{im- 
ple in Right of His Church, 
where Good to Bind the Suc- 


Uuuu i ceſſor, 


Leaſes of Incorporeal Inheritan- 
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ceſſor, or not, Page 268, 269 
271, 272 
Leaſes of Spiritual Perſons, Col- 
leges, and Hoſpitals, Reſtrain d, 
270, 271, 272 

Concurrent Leaſes, when Good, 
270 to 275 

Other Leaſes fit to be known, 


275,276 
How Leaſes may be avoided, 


275 

Where Leaſes may be Extended, 

or Sold in Execution. | See 
Elegit, Fjeri, Facias.] 

Leaſe of Goods and Chattels, 


| | 265 
Leaſe and Releaſe, 279 
Leet, | See Conrt-Leet.] 

Legacy, 327 to 330 
n See Debts. 6: 
Where Aſent to a Legacy Neceſ- 
ſary, 329, 330 
Legacy where Loſt, 330 
Where Recover d, 329 

Reſiduary Legatee, 332, 333 
Levari Facias, 568 
Levant and Chuchant, 190 
Libel, 430, 431 

Publiſhing a Libel, what, 431 
How Puniſhed, Lid. 
In Court-Chriſtian, 506 
roo okay 568 

Liberty, | I5, 340 

| See Tmpriſoument.] n 
Liberty, To Hold Pleas, 205 


Liberties, [See Bailiwick, Return.] 
Liberties of Seiſing Goods and Chat- 
win; | 212 
[See Franchiſes. | 
Licence. 
'The King may Licence any Sub- 
ject to found a Church, (5c. 18 
Licence granted to Copyholders 
to demiſe by Indenture, 138 
Not lawful to make a Park, 
Chaſe, or Warren, without Li- 
cence under the Broad Seal, 200, 
208 
If a J.eſſor by Deed Licences a 
Leflec for Life or Years to A- 
lien, the Death of the Leſſor 
is no Countermand of the Au- 
thority, 238 
, 


The King may Licence to Alien 
in Mortmain, Page 302, 303 
[See Mortmain.] 

If a Lord for Life of a Manor Li- 
cences a Copyholder to Alien, 
the Licence is deftroy'd by the 


Lord's Death, 488 
[See Mortmain.] 
Life, 1 
[See Felony, Murder. 
Ligeance, | See Allegiance. | 
Limitation, 119, 231 
Of the Crown, 346, 410 
Of Actions, 432, 556 to 560 


What Perſons or Actions not with- 

in the Statutes of Limitation, 

19, 20, 556 to 558 

Ok an Indictment, where, 396, 

402, 410, 626 

Liturgy, Not Uſing or Ridiculing it, 
401, 402 

237, 238, 239, 
260, 283, 285, 293 

Local and Tranſitory, See Action.] 

London, 76, 90, 175, 259, 287, 494 

There are particular Cuſtoms. in 
London againſt the general Cu- 

ſtom of the Kingdom, 6 

Apprentices may be turn'd over 

by the Cuſtom of London, 51 

A Feme Covert, ſole Merchant 

or 'Trader, may ſue and be 

ſued, G1 

The Tuition of Freemen's Chil- 
dren, to whom committed by 

the Cuſtom of London, 68 

The Lord Mayor, (5c. of London 
have the Shrievalty of London 

and Middleſex in Fee by Char- 

ter, 70 
Sheriffs of London and Middleſex 

not to take any Sum or Preſent 

for the Place of Under- Sheriff, 
Juſtices in London ought not - 
ſend Offenders to the Compter, 


Livery and Seiſin, 


82 

The Lord Mayor of London is 
Coroner of that City, yet by 
Cuſtom the Recorder pronoun- 
ces the Judgment upon Outlaw- 
ries, 83,520 


Church- 
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Church-wardens there may by | Mainpernirs, 


Cuſtom purchaſe Lands for the 
Uſe of the Church, Page 88 
They have the Diſpoſal of the 

Seats in the Church and Chan- 


ot; 5 1 
London is a Corporation by Pre- 
ſcription, 110 


Cuſtoms of London are made 
good by Act of Parliament, 


Cuſtom of London as to Tenants 


at Will, 129 
In London every Day, except Mariners, [See 
Sunday, is a Market-Overt,| Market, 


| 211 

By Cuſtom Lands in London may 
be deviſed in Mortmain, 303 
An Adminiſtrator in London mult 
pay his Inteſtate's Debtsby Con- 
tract, as if it were by Obliga- 
tion, | WE 


| 


1 : 112 Manſron-Hſe, See Houſe.] 
Chamberlain of London, 110, 111 |Man/aughter, 


'nper Page 618 
Mainprize, 582, 618 
Maintenance, 418, 419, 420 
| [See Champerty, Embracery.] 
Malice, Expreſs or Implied, 352, 353 


Man, IiJe of, 1,36 
Mandamus, 568 
Manor, © 130 to 134 

[Sce Demeſie, Services, Court- 


Baron. 


| 355 ko 358 
W hen puniſhable as Murder, | See 
| . Es 
tracy, Samen. 

1 04209, 210 
How it may be forfeited, 215 
Property Alter'd by Sale in Fairs 
and Markets, when, 210, 211, 
5 311 
What Required in the Sale of 
Horſes in Faits and Markets, 


tion, a 8. 211 
Inteſtates Eſtates in London ſub. [I cce Cyurt of Pie- poæudler, Toll.] 
ject to Diſtribution, 336 Marriage, | 57 
Cuſtom of London relating to Where Marriage may be contract- 
Common Strumpets, 399 ed or nor, 57, 58,59 
Courts within the City of Lon- Effects and Conſequences of Mar- 
don, 520 to 25 riage, | See Husband and Mife.] 


An Action of the Caſe lies by the 
Cuſtom for calling a Woman 
Whore, 335 

In the Courts of London, Heirs, 
Executors and Adminiſtrators, 
muſt give ſpecial Bail, 580 

Lord, [See Nobility, Peers, Lnnd- 
lord, Cuurt- Baron, Eſtate by 

Copy of Court-Rol..] 

Lord's Day, [Sec Day.] 
Lottery Orders, [See Forgery.] 
Liunatich, | 14,15 

What Acts may Bind Him, 14 

How He mult Sue and Defend, 15 

May purchaſe, and agree or diſ- 
agree after, 220 


— 
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Aids under Sixtcen Years of Age 
taken away, 425, 426 


How Marriages may be Diſſolved, 
| [0 61, 62 
| [See Forcible Marriage. 
Marſhalſea, | See Court of | 


Mafter of a Family, 48 to 56 
[See Apprentice, Servant.) 


Court may encreaſe Damages, 

i 363, 546, 588 

Disfiguring a Man, How puniſh- 

. Ed, h 364, 545, 546 
Meaſures, [See Neights. NEE 

Medietas Lingus, 623, 640, 641, 643 


Melins Inquirendum, 568 

Member, | II, 5355 545 

Military State, 4 
[ See Officers, Seamen, Soldiers; 

Milk, | Sce Tithes.] 

Mill, 268 

Mines, 18 


[See Waſte.) 
Miniſters not to be diſturbd, 38, 40 


4 


Minor 


* 
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Minor, [Sce Infant. | 


Miſpri ſion, Page 406, 407, 408 
. - »  Miſpriſion of Clerks, 449 
Mittimus, 81, 351, 568 
Modus, where or. where not, 177 
Modus Decimandi, 177,178 
Where Recoverable, 178 
Where Diſcharg'd, 177, 178 
Money, [See Payment, Mortgage, Trea- 
ſon, Felony. 
Monopoly, 435 
Monſtracerunt, 569 
Month diſtinguiſh d into 
Lunar, 259, 403, 483 
Solar, 11 
[See Birtbh.] 
Kalendar, 156, 160, 194, 
4 433» 483, 629 
Mortgage, 141 
1 See Equity. 
Chancery Practice concerning 
Mortgages, 141, 142, 143 


Statutes againſt Fraudulent Mort- 
ages, 221,222,223 
See Condition, Eſtates upon 

Condition, Notice.| 


Mortmain, 182, ZOI, 302, 303 
Mortuary, 168, 174, 175 176 


Multure of a Mill, [ See Mill.] 
Murder, 352 to 355 
Mute, By the Common Law the Clergy 
was allowable to one ſtanding 
Mute, 389 
How the Priſoner who ſtands 
Mute muſt be proceeded againſt, | 


633, 650 

[See Pain Fort & Dure. | 

N. 

I THrralizarion, 22, 453,458 
Ne Admittas, 569 
Ne Exeat Regnum, 569 
Negative, 231, 298 
Witneſſes cannot teſtify a Nega- 
tive, 597 
Niſt Prius, 479 
Nobility, 41 to 44, 431, 573 


[See Peers.] 
Nomine Pang, 
Non-Claim, 
Non Decimando, 


I89, 226, 432 
239, 243 to 247 
178, 179 


2 


Non Compos, 
Non Olſtante, 


Page 13, 14,243,245, 
319, 339, 352 

19, 470, 638 

Non Omittas Propter Aliquam Liber- 
atem, 2086, 569, 616 

Non Ponendo in Aſifis & Furatis, 


: | 15 

Non-Reſidence, [See Reſidence. | oy 
Non- Suit, ; 2 1 
Notes Promiſſory, [See Exchange.] 
Notice, 142 
Of a Prior Mortgage, 142 
Purchaſers without Notice, 141; 
223 

Of a Statute, Judgment, Recog- 
nizance, 141, 142 
Of an Avoidance of a Church, 
154, 158 

Upon Refuſal of a Clerk, 154 
To a Parſon to take His Tithes, 


1 

Of the Life of either Party 1 
Second Marriage, 363 
To a Bankrupt to Surrender Him- 
ſelf, | 311 
To an Obligee to attend, 291 
Of a Diſtreſs, 193 
To Tenants, of the Grant of an 

Eſtate, ¶ See Arturnment.] 


Of the Aſſignment of a Leaſe, 

| 18 
Of an Award, 5 * 
Of a Robbery, 371, 372 
Of what Judges ought to Take 
Notice, | 8, 22,533 
To a Factor, (5c. That he is diſ- 
_ charg'd, 57 
Of a Settlement in a Pariſh, 94 
Nuſance, 442 to 446 


Action or Indidment for it, 443 


to 446, 538,539 
May be Removed without Suit, 


929 
[See Mtion For a Nuſance.] 
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O. 


Ath 78, 174,411, 412 
[See Affidavit, Perjury ] 

Of Allegiance, 1 Allegiance. 

Of Supremacy, [See Supremacy.] 


Oath 
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i. Died. 


Oath of Abjuration, [See Abjura- 
| tion. 


Ex Officio, Page 507 


Oblations, Obcentions, Offerings, 169, 


3 a 175 
How Recoverable, 172 to 175 
Obligation, 288 to 292 


Where Heirs, Executors, or Admi- 


| 
niſtrators are Bound by it, or 


_ „ 
Condition of an Obligation, 290, 


. MONTE. 291,292| 
See Condition,] . 
Obligations, of what Force They 
are, when made to the King, 


1 


| 1 Nh 289 
When Forfeited, 292 
When Void, 292,293 
[See Time.] 
Occupancy, There can be none againſt 
the King, 19 


Property in Lands may be acquir d 


by Occupancy, Wo 
Openſe, 3393340 
Capital, 341 
Not Capital, 395 to 445 
Office, Enqueſt of, [See Enqueſt, Tra- 
_  verſe.] | 
Ofiice, 202 


Who Capable, or Incapable; 6f 
an Office, 202, 203, 453 
Where Grant of an Office void, 303 
May, or may not, be Executed 
by Deputy, [See Deputy. 
Where New Offices cannot be 
granted, 5 "200 
Grants of ſome Offices not with- 
in 32 H. S. chap. 28. bid. 
Antient Offices not Reſtrain d by 
the 13 Eli. chap. 10. 269 
How Forfeited, 204, 402, 405, 
„ 
See Condition in Larp. 
Where an Office may or may not 
be Sold, 73; 75, 79, 204, 292, 
| 481 
Offices Civil or Military, not void 


By the Demiſe of the King, O 


How, 


; 205 
[See King, Livery and Kei 


270 


Perſons excuſed from Pariſh-Of: 


2 Page 87,375 
Officers, [bt 69 to 109 
Election of Officers, where Void, 
113,402, 453 

. [See Eledl ion. N 


Where Officers may be ouſted by 
the Grantor, | ; 7.1 "ne 
Whether their Acts are Valid, 

when the Office is Void, 204, 
03 
of 
r 54 
W Aſſaulted need not At 
Back bcfore He kills the Ag- 


8 „ 4 
When Murder to kill an Officer 


_— 84 
Juſtifiable Homicide in Officers, 
6560, 661 


[See Arreſt, Bailiſs Bſeape; 
.  Gaoler, Sheriff] _ 
Officers neglecting Their Duty, 


PRI | 21 
Official, | 30, 269, wh 
Ordinary, who, 45 
Every Archbiſhop is the Ordina- 

ry of the whole Province, 25 
Archdeacon allow'd to be an Or- 
„ 30 
Ordinaries impower d to grant Ad- 
miniſtration by Statute 3 1 Ed. 3. 

.. Cap. 11. * 331 
The Certificate of Excommunis 
cation muſt be by the Biſhop, 
or one that hath Ordinary Ju- 
riſdiction, | 508 
What Things are tried by Certi- 


ficate of the Ordinary, 589 

; [See Biſhop.] 
Ordination, 31,32 
Orphans, V 
[ See Guardian.] 
Of the Court of Orphans, 522 
Overſeers of the Poor, 93 to 97 


Overt-At in High Treaſon, What, 

Where Neceſlary or not, How 

to be laid and prov'd, 342, 343, 

. 348, 646 

Outfangthef, [See Iufangthef.! 

utlawry, 577,578 
In Civil Caſes, 57 

How Superſeded or Revers'd, 578, 


ſm.) | | 


579 
Out- 
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Outlawryin Criminal Caſes, Page 64. How one may ceaſe to be a Parſon 


| 616, 628, 639 or Vicar, Page 39,40 
How Superſeded, Diſcharg'd, or [See Leaſe.] 
Revers d, 618, 619, 659|Parſonage, 30, 36, 153 
I [See Fudgment, Forfeiture.) | "Them lebe.] 
Diſabilities incurr d by Outlawry, Partitione Facienda, 569 
* 578 Paſture, — Common. 
Oyer and Terminer, 477% Patents, | See Inrollment, Prerogatice 
5 * as to Grants, Mrits.] 
ENS ? Patron, 32, 153, 154,156,157,158 


p. [See Leaſe, Confirmation, Pre- 
; | ſentation, Simony. 

in Fort & Dure, © 633|Pauper, 555, 605 

Papiſts, Statutes concerning them, Payment, How to be applied, 185 

46, 66, 68, 296, 342, 345, 346, Where an Action lies upon the 


— 


404, 405, 408, 409, firſt Failure, or not, 186, 187, 

2 | 410 85 ä 291 
Parapbernalia, 6 Where to be made, 186 
Parceners, | See Eſtate in A In full Satisfaction, when 187 


Pardon, 389,415, 597, 636, 637] In what Money Good, 291 


Where void, 6536, 637 Where Payment may be pleaded, 

Parent, 5 63 292 
His Power over His Child, 63, [See Rent.] 

64, 68 Peace, Surety for, 421,422 


His Intereſt in His Child's Eſtate, | Peculiars, [See Court of.] 

64,332, 333|Peers, [See Arreſt, Nobility, Ontlaws- 
{ Child's Intereſt in the Parent's E- ry, Pardon, Privilege, Trial.} 
ſtate, 64, 33 2,333, 335 336, | Pie-Powder, [See Court of Pie-Pory- 


405 ders.] 
ee Baſtard, Maids, Rape, Prnance, 507, 508 
i Petty Treaſon. | 
Pariſh, 


| Penſions, [See Corrody.} 
hat, Bounds where Triable, Where Recoverable, 174, 176 
Penſioner from the Crown unca- 


_ of being Elected Mem- 


* 


2, 499 
Who. Exempted from Pariſh-Of- 


fices, | 87,203 of the Houſe of Commons, 
May not preſcribe De non Deci-|| | 453 
mando, | 178 Perjfury, 411 to 414 
[See Preſcription. Subornation. of, 412, 413, 419 
Extraparochial Places, 18, 455 Perpetuities Reſtrain'd, 121, 122, 150, 
Parifh-Clerk, ¶ Sce Clerk of a Parith.) 250, 251 
Park, . 207 [See Eftate in Remainder. | 
Pays Tithe, 169 Petit Larceny, = Larceny.] 
Modus Decimandi in Parks Diſ- Petit Treaſon, [See Treaſon. 
ark'd, | 178 Petit Serjeanty, [See Serjeanty.] 
See Modus Decimandai. Petition to the King, 19, 533 
1 - [ See Court of Parlia- Phyſucians and Surgeons, 87, 110, 
| ment. 524 
Parſon, 30, 31,36 Piracy, 375, 376 
Hath a Fec-ſimple Qualified, 3 1, How to be Tried and Puniſhed, 
5 119 375, 476 
His Freehold, 30, 31|Pillory, 653 
How one may be made a Parſon, Piſcary, [See Common. 
or Vicar, 30 to 39 
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Plague Page 13, 393 
Phading 6, M 


In Ger Caſes, 585 to 588 


Rules concerning Pleas, 586, 587 


In Criminal Cafes, 634, 635, 636 
Pleas, Liberty To Hold, [Sce Liberty.] 


Proſeription, ncidents to it, Page 


How to be laid, 298 
What Perſons may Claim by Pre- 

ſcription, 297, 298 
Preſcription, De non Decimandb, 


178, 179, 180 
What cannot be claim d by Grant 


or Preſcription 213, 297 
[See Record.) . ; 


Pledge, | 543 
Plenarty, Gar, 18, 1 59, 160, 161 
See Uſurpation. 
Plogh-Land, 102, 116| 
Pluralities, 37, 38, 39 
Polygamy, 577363 
Pore, 569 
Ponendum Sigillum Ad Exceptionem, 
570 
Poor, 93 to 97 


[See Overſeers of the Poor.) 
Poſſe Comitatus, [See Sherif.] 


Poſſeſſion, »313,314 
eee betwixt Seifo mand Poſ- 
ſeſſion, 93, 313 
Difference betwixt a Poſſeſſ1on, 
Charge and Uſe, 365 
. Where one may Defend His Po- 
ſeſſion, 428, 5 29 
Where Property and Poſſeſſion are 
Both requir d, 367, 368 
Long Poſſeſſion an Argument of 
Right, A 557 
Unity of Poſſeſſion, = 179 
Poſtea, 602 
Pound Overt and Covert, 191,193 
Premunire, 346, 408, 409, 410 
Premiſſes, 224, 225 
Prerogative, 17, 18, 21 


In Church Aﬀairs, 18, 26, 153, 


155, 156, I59, 460 
In Parliamentary Affairs, 18, 19, 


456 
In Property and Sits, 19, 20, 
67, 119, 157, 159, 178, 
180, 182,.183, 185, 189, 
192, 210, 213, 214, 216, 
265, 277, 279, 287, 289, 
298, 299, 300, 312, 315, 
326, 559, 589, 602, 605 
[See Acoountants, Protection. 


As to Grants, 20, 22, 184, 

| 227, 233 

As to Eſcheats and Forfeitures,2 1 

[See King, Forfritures.] | 

eee 298, 299 
[See Cuſtom, ! 


What may be Claim'd by Grant 
or Preſcription, 213 


What if one Claim both by Pre- 


ſeription and Charter, 299 
Preſcription, How Loſt, 298 
Preſentation; 32, 154, 155 


Who may not Preſent, 155, 156, 


157 
Who may, or may not, be Pre- 
ſented, 334 


Preſentation by Husband and 
Wife, 154 


preſentation Refuſed, 3 2, 33, 154, 
1555 158 


9 Preſentment, 136,623 


Different from an Indictment, 623 
Of Church-Wardens, 91 
Preſidont Lord, [Seo Court of Privy 
Council,] 
Preſumptions, 599; 600 
Principal and Intereſt, 545 
[See Uſury.] 
Priſon or Gaol, 75 to 79, 82, 94, 97, 
| 360, 617 
[Sce Eſcape, Gaoler.] 
Priſoner, [See Arreſt, Eſcape, Eaoler, 
e ll Priſon. 
Privies, 244 
Privilege 217 
oft the King's Palace, 18, 407, 


575 


Of Courts, 407, 448, 449, 466, 


468, 469, 471,526, 557, 


570,576 

[See Attorney. ] 
Of Peers, 43, 399,451,575 
576,577 


[See Arreſt, NV obility, Trial. 
Of an Ambaſlador and his Ser- 


vants, 577 
Of Members of the Houſe of 
Commons, 456 


Pripi- 


Privilege of Members of the Convo- 


cation, Page 501 

Of the Univerſities, 499, 525 to 

7 528, 589 

Of an Old Corporation by a new 

Name, 110, 299 

When a Privilege ought to be 

pleaded, 519, 526 

Privy Council, [See Court of Privy 
Council.] 


Privy Seal, Lord, [See Curt of Privy 
Council, Seal. 


Pro, 231 
Probate of a Will, 325 
What may an Executor do, or 
not do, before Probate, 276, 

324, 325 


Before whom is a Will to be 


I 
[See Premunire, Ge. 
Province, what, | 


Procviſo, 


2 
228, 229, 231 


Trial by Proviſo; Page 571 

Purchaſe, . 5 = 

Who may Purchaſe or Convey, 

11; $7330 

Purchaſes and Conveythces ought 

to be by Deed in Writing, 

when, 223, 257, 258, 

| 266, 286, 294 

[See Fraud, Mortgage, Notice. 
Revocation, Writing.] 

Purchaſes under a Commiſſion of 


Pankruptcy, 310,311 
Purgation, 388, 389 
Purlieu, 206, 496 
Purpreſture, 213 

. 


proved, 325, 326, 501, 502 
Probate of a Nuncupative Will, 1 59, 91, 175, 382, 405, 
when, 318 414, 455, 598 
Procedendo, 570 Onare Impedit, 1 Ns N 5, 156, 
Proceedings in Civil Cauſes, 533 to 159, 540, 571 
| 613| Quare Incumbravit, 9 7 
ln Criminal Cauſes, © 613 to 663 Uuare Non Admi ftr, Ibid. 
Proceſs, T's $14 613 | Vuarentine, [See Plagne.] 
[See Writ.] arter-Seſſions, [See Court of Quar- 
Before Indictment, 614, 615, 616 ter-Seſhons. | 
Aſter Indictment, 616,617 | Queen, 21, 22, 154, 341, 342, 639 
Proclamations, 19, 458 Dowager, 22,341,342 
Procurations, 27, 30, 156 1 — Eſtate, 297 
Profaneneſs, 396, 397, 398| Luo Minus, 571 
Probibition, 70 | Cu, Warrant. Ibid. 
Where it lies not to the Spiritual £ 
| Court, 499 | 
Property, 213, 214 R. 
Different from Uſe, 329] 
Abſolute or Qualified, 314 Ack, 614 
General or Special, 314, 368 Rape, 361, 362 
In Poſſeſſion or Action, 314 Rates, [ See Cynſtable, Church-warden, 
[See Poſſeſſion. | Overſeers of the Poor, Sur- 
Property of Goods and Chattels, veyor. | 
How Acquird, 315 to 337, | Rebutter, 586 
540| Recaption, 174 
Hoa Toll: on. 238 Receiver of Felons or Stolen Goods, 
Property in Goods, when Bound | 375, 385 to 388. 650 
| by Execution 3 609 [ See Acceſſor 7. 
Prophecies Falſe, 431, 432| Recital, | 225 
Proprietate Probanda, 552, 571 | Recogntzance, 81,82, 288, 289, 
Protection, 19, 409, 5 421, 423 


To Acknowledge a Recognizance 


in the Name of Another, Fe- 
lony, when, 381 


Re 
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nn Where Good or Void 


Religion, Offenſes againA, Page 295 


againſt Purchaſers, Page 222, to 406 

280, 281, 288 Remainder, See Eftate in Remainder. ] 

Recordari Facias Loguelam, 572 |Remedies without Stir, 528 to 531 
Record, 447 |Remitter, 528 


[Sec Court, Trial.] 


Rent, 183 


To take away Records, or 'To Several Sorts of Rents, 184, 185 


Alter Them, Felony, or not, 


when, 381, 447 
What muſt be claim'd by Record, 


Seiſin of Rent, 185, 239 
When Due, 186, 187 
Payment of Rent to Heir or Exe- 


and not by Grant or Preſcrip- cutor, 185 

tion, 212] Where the Tenant may Retain 
Recordo & 'Proceſſu Mittendis, 572 it, 186, 187 
Recovery Common, 249, 250 Where to be 9 
How made, 250, 251 Acceptance of Rent after Condi- 
Who may Suffer a Recovery, 251 tion Broken, or of an Aſſignee 

Of what Things, 41 of the Leaſe, 187, 188 
Before whom, 251,252,490, 513, It may be Reſerv'd out of a Bar- 
516, 517 gain and Sale, or Any other 

The Force and Effect of a Reco- Conveyance, 259 
very, 252 Whether Neceſſary, to Reſerve a 

How Falſified and Avoided, 25 2, Rent on Leaſes; | 266 

253 What if One is ſeiſed of a Rent 


To Acknowledge a Recovery in 
the Name of Another, when 


Felony, 381 
Retfory, [See Parſonage. 7 
Reddendlum, 326 
Re-Entry, 140; 141; 187, 188 
Re- Extent, 572 


Refuſal,of a Clerk, 32, 33, 154, 155, 
8 


to the Uſe of Another; 255 
Action of Debt for Rent on a 
Leaſe for Life, as well as for 
Vears, 206 
[See Acceptance; Apportionment, 
Demand, Denial, Extinguiſb- 
ment, Tender, Di ſtreſs.) 
Repairs of Churches, [See Churchs 
wardens.| 


; 15 
Refuſal in Trover, [See Action off Of Highways and Bridges, [See 


Reef, 131 


Trover«| Highways, Bridges, Surcejor.] 
Regiſter, 204, 269, 449 | Repleoin, [Sec Attion on Replevin.] 
Res ey of Conveyances; 143, 253, Replication, 586 

259, 260, 604|Reprieve ; 662 

Of the Poor, 95 Reputation, 17, 43,44 

Reerating, 435, 436 ['See Action on the Caſe, 225 
Rejoinder, 580 Requeſt, 290 

Relation, | 235, 263, 311 [See Demand, Notice.) 

Releaſe, 275, 276 Reſcons, | | 191,192,572 

Who may make Releaſes, or take Where Refcous of a Priſoner 

Them, 276, 324] _ ſhall exciſe a Sheriff 77 

What T hings may, or may not, Upon Treaſon, Felony, or Treſ- 

be releaſed, 276, 277 paſs; 351 

Where the Releaſe of One ſhall Reſcous of a Priſoner in a Court 

be a Bar to His Companion, ol Juſtice, 407, 408 

88, 369 Reſervation, 226 

Releaſes How to be Conſtrued, Reſidence, 37,38, 40, 274 

$77, 278, 279 [See Curate.] | 
[See Acquittance, Confirmation,|Reſignatton, 26,27, 29,39 
Leaſe and Releaſe. | Corrupt, 113, 204 
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Reſponaeat Superior, Page 76,77, 


52 83, 85, 203, 204, 206 
Reftirution, 649, 662 
Reftirutione Temporalinm, 572 
Retraxit, | 583 
Return of Writs, 70, 71, 206, 560 

[See Franchiſes. | 
Returno Habendo, 572 
Reverſal, [ See Judgment, Outlarory. 
Never ſion, | See Eftate in Reverſion.] 
Revocation and New Declaration, 286 

When Void Againſt a Purchaſer, 


222 

Of a written Teſtament, 317, 

| 318 

Riding Arm d, 430 
Right, 


| 115 
Writs of Right, Patent, Clbſe, of 


= Advomſon, Dower, 572,573 
Riot, EA 428, 429 
Where High Treaſon, 428 


Where Felony, 349, 430 
Rioters, How Convicted and Pu- 


niſhed, 429 
Corporations, How Puniſhable for 
Nie, 428 
Robbery on the Highway, 369, 370 


Hundred, where chargeable for a 
— 58 [See Hundred, Wit- 
Bailiff or other Accountant Rob- 


bed of His Maſter's Money, 57 
Reward for Diſcovering Robbers 
and Houſe- Breakers, 373, 375 


Rome, [See Papiſts.] | 
Rot, 428 
| S, 

Carden Reviling, 397 

| Not Receiving, on 
Sale of Goods, 315, 317 
enn, Markets] 
Santtnary, 614, 634 
Suti faction, 187, 290, 291 
Icsee Accord. e 


Scandalum Magnatum, 43, 44, 573 


1 
2 5 
Sheriff, 


Schoolmaſter, 405 
Scire Factas, 573, 610 
Scotland, 2, 346, 458 
Se Defendendo, 360, 361,651, 656 
Sea, | | 15474 


'/ 
* 


WMP, 


Seal Great, 343, 460, 475 
Seal Privy, 8 Page 343,457 
[See Sign Manual, Signet B.. 
v4 "PR 

Seal of the King's Bench, 464. 
Common Pleas, 467 
Exebequer, 469 
Duchy Conrt, 235, 514 

Of the Bank or South-Sea Com- 
pany, 382, 383 


Sealing, where Neceſſary, or not, in a 

Deed or Inſtrument, 234, 235, 

; 294, 313 

What if the Seal is broken of, 

234, 259 

Seamen, 43, 46,47, 318, 384, 416 

Seats in Churches, | See Church-war- 
dens. | 

Second Deliverance, 

Secretaries of State, 

Hei ſin, 


553, 572 
4577458, 614 
117, 123, 134, 236, 237, 
1 239, 3135314 
Sergeant at Law, 448 
Serjeanty Grand and Petit, 182, 183 
Servants, | 515, 52, 53, 54 

What a Maſter may do Agairſt 

Others in Reſpe& of his Ser- 
vant, 54 
How a Maſter may be charged 
for the Act of His Servant, 55, 


| : 56, 57 
Breach of Truſt in a Servant, Fe- 
lony, * 365, 366 
Servant robb'd of his Maſter's 
Mone bi 57, 5433 8 

e Read NN 
Wages of Servants, 53 
Services, 131, 132, 133 


What Services cannot be loſt by 
Statutes of Limitation, 557 


Where Services may be multiplied 


by Alienation of Part of the 
Demeſnes, 4 * 133 
See Demeſnes, —.— 
[See Quarter- Sc ſſions. 
Fe 13, 69,70 
His Judicial and Miniſterial 
Power, Jo to 76, 483, 552 
Whether He may Enter a Liber- 
oy, -yyoll l 206 
His Duty upon Replevins, See 
Action upon Nepleviu.] | 
Obligations to him, where rol 293 


3 
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Sheri, Where he may or may not, 
Break open Doors, | See Houſe, 
Offer. 

His Fees, Page 74, 609 

1 Under- Sheriff, 73, 74 

PS, 46, 47, 349, 375, 376, 382, 383 
8 f Burning, Piracy] 

Sideſmen, 91 
See Church-warden.] 

Stan Manual, 3435 457, 598 

Signet Pricy, 343, 457 

Stgnificacit, 373 

Signing, where Neceſlary, or not, 234, 


294, 317 
What ſhall be ſaid to be Signing 


in a Will, 294 | 


Simony, 157, 158, 159, 160 
. [See Parſon, Patron.] 
Sine-Cure, 153 
Socage, 183 
Sodomy, [See Buggery.] | 
Soldiers, 45 to 48, 318, 342, 343, 


3346, 348, 577 
South-Sea Bonds, | See Forgery. | 


Spoliation, 573 

Stamps, [See Forgery.] 

Statute- Merchant and Staple, See E- 

ſtate By Statute, Gc.] 

Statutes, 7,8, 182 19 
Rules Concerning Them, 8, 9, 


5 394,436, 541,625 
Statutes of Feofails, Ser Feofails.] 


Statuten cited and Explained. 
H. 3: 


9 Hz. ch. 29. Or Magna Char- 


ta, ch. 29. Of the Liberty of the 


Subject, 614, 615 
9 H. z. ch. 36. Concerning Mort- 
main, 301 
20 HJ. z. ch. 4. Of Approvement 
of Common, 198 
52 H. 3. ch. 4. Of Unreaſonable 
Dittreſſes, 192 


Ed. 1. F 


3 Ed. 1. ch. 4. Of Wreck, 214 


3 Ed.1.ch.12. Of Paiu Fort & 
Dare, | 633] 


— 0 


3 Ed. I. ch. 15. Of Bail, 618, 619,1 


621 


6 Ed.1.ch.g. Of Appeals, Page 
628, 629 

7 Ed. 1. Concerning Mortmain, 
301, 302 


13 Ed. 1. ch. 3. Of Hue and Cry, 


370, 371,372 
13 Ed.1.ch.z2. Concerning Mort- 
main, 3 


02 
13 Ed. 1. ch. 5. Of Uſurpations of 


Advowſons, 156, 157, 160, 
161 

13 Ed. 1. ch. 18. Of Elegit, 606, . 
607, 608 
13 Ed. 1. ch. 46. Of Approvement 
of Common, 198 
18 Ed. 1. ch. 1. Onuia Emptores 
Tierrarum, 182, 225 
28 Ed. 1. ch. 5. Of the Marſhal- 
ſea, 512 
33 Ed. 1. Of Challenges for the 
King, 642 

Ed. 2. 

1 Ed. 2. Stat. 2. Of Priſon-Break- 
ers, ä 350 


17 Ed. 2. ch. 9. and 10. DePr.e- 
rogatioa Regis, 14,15 


Ed. 3+ 


25 Ed. 4. Stat. 5. ch. 2. Of High 
Treaſon and Petit Treaſon, 341 


to 345, 347 
31 Ed. z. ch. 11. Of Adminiſtra- 


tion and Adminiſtrator, 331, 
: 332 
Rich. 2. 


2 Rich. 2. chap. 5. De Scanda- 
lis Magnatum, 43» 44 
13 Rich. 2. Stat. 1. ch. 2. Of the 
Juriſdiction of the Court of 


Chivalry, 472, 473 


15 Rich. 2. chap. 2. Of Forcible 


Entry, 4.26, 427 
15 Rich. 2. chap. 3. Of the Juriſ- 
diction of the Admiralty, 474. 

16 Rich. 2. ch. 5. Of Premmunive, 
408 


Fh 5. 


1 H. 5. ch. 5. Of Additions. 624 
$i FAY OY 
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H. 6. | 


8 H. 6. ch. 9. Of Forcible Entry, 
Page 427 

8 H. 6. ch. 12. Of Imbezilling Re- 
cords, 381 
23 H. 6. ch. 10. Of Bail, 620 


H. 7. 


3 H. . ch. 1. Of Towns to be A- 
merced for Eſcape of Murde- 
rers, 355 

3 H. 7. ch. 2. For Carrying away 
of Women Againſt Their Wills, 

362,383 

3 H. 7. ch. 14. Of Felony Againſt 


the King and his Counſellors, 


348 

4H. i. cb. 13. Of Burning in the 
Hand, 388 

4 H. q. ch. 24. Of Fines, 243, 
| 245, 248 
19 H. 7. ch. 7. Of By-Laws by 
Corporations, 112 


H. 8. 


12 H. 8. chap. 5. Of Probates and 
Adminiſtration, 332, 333 
21 H. S. ch.7. Of Servants Im- 
bezilling Their Maſters Goods, 
365,366 

21 H. 8. ch. 11. Of Reſtitution 
of Stol'n Goods, 649 
23 H. 8. ch. 10. Of Mortmain, 302, 


303 

27 H. S. ch. 10. Of Uſes, 252, 
; | 256, 257 

27 H. 8. ch. 10. Set. 6. Gc. Of 
Jointures, 125 
27 H. 8. ch. 16. For Inrollment of 
Bargains and Sales, 259, 260, 

| 261 


27 H. 8. ch. 20. Of 'Tithes, 172 
27 H. S. ch. 28. Concerning the 
ſſmmaller Abbeys, &c. 180 

28 H. 8. ch. 5. Of Apprentices, 


51 
28 H. 8. ch.1t. H. 6. Of Glebe- 
Lands ſown, and the Incum- 
bent Dead, 127 


I, 


2811.8. ch. 15. Of a Court by 
Commiſſion, Page 476 


31 17.8. ch. 13. Of Abbey Lands 


Diſcharged of Tithes, 179, 180 
32 JI. 8. ch. 1. Concerning Wills, 
| 63, 294 

32 H. 8. ch. 2. Of Limitation of 
Writs, 557 
32 H. 8. ch. 7. For Payment of 
Tithes and Offerings, 172, 173 


33 H. 8. ch. 9. Of Maintenance, 


ä 418, 419 
32 H. S. ch. 28. Of Leaſes made 
by Tenant in Tail, Husband and 
Wife, and Eccleſiaſtical Per- 
ſons, 267 to 270 
32 Ul. 8. ch. 33. Concerning Diſ- 
ſeiſin to prevent Deſcents, 219 
32 JI. 8. ch. 36. Concerning Fines, 


©: 244 
33 H. S. ch. 20. Of Attainders of 


High Treaſon, 661 
34 U. 8. ch. 5. Of Wills, 294 
37 H. S. ch. 17. Concerning Doc- 

tors of the Civil Law, 498 


Ed. 6. 


2 & 3 Ed. 6. ch. 13. For Pay- 
ment of Tithes, 164, 165,173, 


174 
5 & 6 Ed. 6. ch. 4. Againſt Quar- 
relling and Fighting in Churches 
and Church-yards, 424, 425 
5 & 6 Ed. 6. ch. 11. Of Outlaw- 
ry in High Treaſon, 659 
5 & 6 Ed. 6. ch. 14. Of Forcſtal- 
lers, Ingroſſers, Regrators, 43 3, 


4345435 
Mar. : 
1 Mar. Parl. 1. ch. 8. Of Sherifß, 


: 73 
1 2 Ph. & Mar. ch. 10. Of 


Trials for Treaſon, 640, 645 
1 2 Ph. & Mar. ch. 11. Of 
Counterfeiting and impairing 
the Coin, 645 


1 & 2 Ph. & Mar. ch. 13. Of 
Bailment of Priſoners, 647 


26 3 


T he. 


ou» 
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1570 Ph. & Mar. ch. 10. Of the 


Examination of Priſoners, Page 


647 
Elia. . | 
p. 2. Of Abſence from 


* Eliz. cha 
the Eſtabliſh'd Church, 40 
1 Eliz. ch. 19. Of Leaſes and Al- 

ſurances of Biſhops Lands, 270, 


271, 272 
5 Elis. ch. g. Of Perjury and Sub- 


ornation of Perjury, 413, 414 


5 Elis. ch. 14. Of Forgery, 415, 


416 
5 Bliz. ch. 23. Of Excommuni- 
cation, 509, 510 


13 Eliz. ch. 5. Of Fraudulent 
Deeds to Deceive Creditors and 
others, „ IA8 

13 Elis. ch. 7. Of Bankrupts, 308, 

| 30953311 

4 Elis. ch. 10. Of Fraudulent 
1 to Defeat Remedy For 
Dilapidations, 38, 270, 271, 272 


14 Eliz. ch. 8. Of Fraudulent Re- 


coveries, 253 
14 Elis. ch. 11. Of Grants ad 
Leaſes by Spiritual Perſons, 
9. 15, 16, Ge. 271, 272 
18 Eliz. ch. 5. Of Common In! 
| formers, © 631 
18 Fliz. ch. 7. Concerning Pur- 
gation and Allowance of Cler- 
389 
7 18 Bie. ch. 11. Of Leaſes of Spi. 
ritual Promotions, 272 
23 Elis. ch. 1. Of Abſence from 
he Eſtabliſh'd Church, 403 
27 Eliz. ch. 4. Of Fraudulent 
Deeds to Deceive Purchaſers, 
221, 222 


$7 EI. ch. 8. For Redreſs of 
FErroneous 3 in K. B. 

611 
27 Eli. cb. 33. Of an Action a- 
gainſt a Hundred for a Rob- 
bery, 371 


29 Eljiz. ch. 2. Of Errors in Re- 


cords of Attainders of High 
Treaſon, 661 


31 Eig. th. 6, Of. Simony, 157, 


401 
/ 


31 Eliz.ch. 7. of Cottages and 
Inmates, Page 444, 445 


Jac. 1. 


1 Jac. 1. ch. 8. of Stabbing, 357 
I TS 1. ch. 11. Concerning Po- 


amy, 363 
* 1. ch. 12. Of Witchcraft, 
80 
of Bankrupts, 
| 308, 30g, 311 
21 Fac. 1. ch. 4. Of Informers 
on Penal Statutes, 555, 556 
Fac. I. ch. 16. Of Limitati- 
ons, 558 
21 Far. 1. ch. 27. Of Deſtroying 
Fallard Ny 355, 646 


1 Zac. 1. ch. 15. 


RA 2. 


12 Car. 2. ch. 24. Of Guardians, 


| 68, 69 

13 Car. 2. ch. 2. Of Bail upon 
Arreſts in Civil Actions, 581 
17 Car. 2. ch. 2. Of Avowries for 
Rent, 554 
25 Car. 2. ch. 2. Or Officers Ci- 
vil and Military, "= 102 


29 Car. ch. 3. For Prevention of 


Frauds and Perjuries, 222, 
266, 286, 294, 3 rs 317, 437 


i. & I. 


7. & M. ch. 5. Of Diſtreſſes 2 
Rent, 14193, 1 


465 2 G N ch. 5. Of Dilireſles 
for Rent, 192,194 


8H. & M. ch. 10. Of Actions 
of Covenants, . 544 


Ann. 
406 5 Ann. chap. 16. 6. 10, 11, 12. 


| 5 262,559. 
8 Aun. ch. 17. For the better Se- 


curity of Rents, 194 
Geo. 1. 


1 Geo. 1. ch. 11. of Travelling 
Waggons, Go. 109 


2 1 Ceo. 1. 


4. 


The. TOAD. Lt E 


0 $ Teo. 1. 


10 Geo. 1. ch. 17. For — 


1 Geo. ab, 52, Of Surveyors cf 
Highways, Page 100 
1 Ceo. 1. ch. 57. For Relais 


Hackney Coaches, GS . 101 


3 Geo. 1. ch. 12. Of Bankrupts, 3 12 
> ak 1. ch. 8. Of Parents or Huſ- 
bands leaving Wiſe or Children 
on the Pariſh, 96 


5 Geo. 1. ch. 12. Of Waggons tra | 


velling for Hire, 101 
7 Ceo. I. — 21. For a Bankrupt's 


Diſchar 312 
4 Of the Quakers Af. 
firmation,. 414, 598. 
8 Ceo. 1. ch. 19. For preſerving 
the Game, 208 
8 Ceo. 1. c. 22. Of forging Powers 
to transfer Stock, Oc. 381 
8 Geo. 1. ch. 24. of Piracy, 376, 


238385, 393, 476, 477 
8 (eo. 1. ch. 25. 'Of Statute Sta- 


ple, 144, 287, 288 
9 Ceo. I. ch. 1. Of the Habeas 
Corpus Act, 17 
9 Geo. 1. ch. 7. Of. the Settlement 
of the Poor, 82, 94, 95, 96 


9 Ceo. 1. ch. 22. Of going armed 
in nn 208, 368, 372, 


381,440, 640 
9 Eco. 1. ch. 2, . Ofthe Oaths of 
Allegiance, © 404 

9 Ceo. 1. ch. 28. 


9 Geo. 1. ch. 29. Lo enable Lords 
of Manors to recover their 


Fines, 138] 


10 Geo. 1.chap. 1 Of the Oaths * 


— 


—_ 


— 


— 


For executing | 
uſtice in the Mint, 351] 


Allegiance, Oc. 404 
Pilots, 


11 Geo. 1. ch. 9. Of forging Bank 
82 


Notes, 383 
11 Geo. 1. ch. 18. For the Go- 


vernment of the City of London, 


319 

11 Gw. 1. ch. 22. For preventing 
Outrages in pretended Privi- 
leged Places, 351, 644 
12 Ceo. 1. ch. 29. For preventing 
vexatious Arreſts, 382,416, 581 


12 Geo. 1. ch. 31. For Ni Prius 


in Middleſex, 479 
12 Geo. 1. = For 8 the 
75 


' 


Eſſects of the Suitors of the 
Court of Chancen, and pre- 
venting the Counterfeiting India 
Bonds, Page 383, 461 
12 Geo. 1. ch. 36. For Putney 


Bridge, 384 
13 Geo. 1. ch. 29. Oaths of Alle: 
giance, c. 259 
Ceo. 2. 
1 (eo. 2. chap. 9. For Scamens 
Wages, 47 
1 Geo. 2. ch. 13. For performing 
Quarentine. 13, 282, 393 
1 Geo. 2. ch. 14. For encouraging 
Seamen, 47 


1 Geo. 2. ch. 19. For milbing led 
as deſtroy Turnpikes, c. 369 

1 Ceo. 2. ch. 23. Oaths of Alle- 
Run c. 402 
eo. 2. ch. 11. For paving the 
Streets of Weſtminſter, 103 


2 Ceo. 2. ch. 18. Concerning Ex- 


rtation of Corn, 434 
eb. 2. ch. 21. For Trial of Mur- 
"os 352,641 


2 Geo. 2. ch. 22. For Relief of 
Debtors, 575, 581, 606 
2 Geo. 2. ch. 23. For Regulation 
of Attorneys, 418,450 
2 Ceo. 2. ch. 24. For preventing 
Bribery in Elections, 416,455 
2 Ceo. 2. ch. 25. For preventing 
Forgery, Perjury, Cc. 366, 383, 
392,414, 416 
2 Geo. 2. ch. 28. For enabling 
Perfons proſecuted. for running 
Goods, to defend iu pig 
8 


2 Geo. 2. ch. 31. Oaths of Alle 
> ney 2 32, 34, 39,402, 450 


0. 2. Ch. 36. For Regulation 
of Seamen in Merchants-Ser- 
vice, 47 

3 Ged. 2. ch. 5. For enabling his 

rw gy to prohibit his Sub- 


jects, from lending Money to a 
foreign Prince, 410 

3 Creo. 2. ch. 25. For Regulation 
of Juries, _ 591, 592 

3 Ceo. 2. ch. 26. Concerning the 
Meaſure of Coals, 438 

3 Geo. 2. 


The 7 A. 


F EE 


3 Teo. 2. Ch. 27. Relief of Debtors, | 


Page 575, 581, 606 

3 Geo. 2. Ch. 29. For Inrollment 
ol Papiſts Deeds, Oc. 404 
3 Teo. 2. ch. 30. To put an End 
to Diſputes touching Decrees| 
made in Chancery, 461 
4 Ceo. 2. ch. 6. Oaths of Alle- 
giance, &c. 402 

4 Ceo. 2. ch, 7. For juries in 
* Middleſex, 591, 592 

4 Ceo. 2. ch. 10. To enable Ideots 
Truſtees, Oc. to convey, 14 


A 


4 C. 2. ch. 16. To prevent ſteal-| 


ing of J. innen, &c. 394 
4 Ceo. 2. ch. 18. To prevent coun- 

terfeiting Mediterranean Paller; 
383 
4 Geo. 2. ch. 21. To explain an 
Act for Naturalizing foreign 
Proteſtants, 


23 
4 Ceo. 2. ch. 26. That Procced-| 


ings in Courts of Juſtice ſhall 
be in * b, 290, 460, 582, 


583, 63 2 | 
4 Geo. 2. ch. 28. For preventing 
* Frauds by Tenants; 130, 185, 

189, 548 


a Ceo. 2. ch. 32. For puniſhing 


"Haden of Lead ; lron Bars, Cc. & 


366 

5 Geo. 2. ch. 1 2. Gena Ex- 

portation of Corn, 434 

5 (Teo. 2. ch. 18. For Qualifica- 

tion of Juſtices, _ 82 

5 Geo. 2. ch. 19. For determining 

Appeals according to the Me- 

Tits, Cc. 

5 Geo. 2. ch. 20. For regulating 
Pilots, 


47 
5 Geo. 2. ch. 25. For making Pro- 


482, 563,626 


: 6 Geo. 2.ch. 5. For * — of 
Deeds by Papiſts, Page 274, 


| 04 

6Geo. 2. ch. 6. For obviating a 
Doubt upon the Exghiſh Act, 
$82, 583 

6 Ceo. 2. ch. 14. For preventing 
vexatious Arras 582, 583 
6 Ceo. 2. ch. 23. To explain an 
Act for regulating Elections, 
455,456, 484 

6 Geo. 2. ch. 26. To prevent coin- 
ing Broad- pieces, 345 

6 eo. 2. ch. 27. To explain the 


Act ſor Regulation of Attor- 

neys, 450 

6 Geo. 2. ch. 29. Concerning the 
Meaſure of Ballaſt; 438 

6 eo. 2. ch. 31. For Relief of Pa- 
riſhes, Gt. 66 

6 Ceo: 2. ch. 34. For performing 
Quarentine, | 13, 3922 393 
Steward of a Leet, 484 

Of a Court-Baron, 135, 487, 488, 

489 

Under Steward in a Court- Baron, 
489 

Strays; [Sec Eftrays.] 
rangers, Who, 245 

[See Fines. ] : 
Subjects, 22, 23 
{See Alien, Deuization N 

turalization. | 
Subpena, 81, 469, 463, 47 1,574 
Succeſſor; 


The Word where Neceſſary, or 
not, to take a Fee-limple, 172; 

| 119, 182 
Goods and Chattels cannot go in 


Succeſſion, when, 20, 11757 28, 


ceſs in Equity effetual; 463 149, 289 
5 Geo. 2. ch. 27. Of vexatious Ar- [See Eftate i in Fee-limple.] 
- _ "581 to 583 Suggeſtion, - 4275,37, 571 
5 Geo. 2. ch. 30. To prevent Superſedeas, 574 
| Frauds by Bankrupts, 79, 28 2,| Supremacy, Oath of, Requir'd; s, 
283, zog to 312, 382, 39i 492,410,639 
9 ch. 33. Againſt deſtroy - [ 8ce Allgiance. ] 
| Turnpikes, 369 Supplicautt, 574 


| 67. D. ch. 3. For puniſhing Mu- 
tiny and Deſertion, 47, 349 
6 Geo: 2. ch. 4. Oaths of Allegi- 


Surety, [See ond Bo ation, Peace. 
Surgeons, ¶ See Tan 


ance, Gc. 32, 34, 39, 202, 402, 
| 410 


Hurrebutter, bis- 586 
Sur rejoinders Fn 586 


bats Pn 


The. 


— — r 


* : 
6 N 
* 5 ; 
| 17 „E. 


Surrender, 


1 — Page = | 


285, 286 


- Where a Term ſhall Drown by | 


2 a Surrender, or not, 285 
Of Cypybold Eſtates, 135,136 
Surrender out of Court, where 


Good with, or without Cuſtom, T. 


133, 136, 488, 489 
Surrender, Whether Revocable, 136 


ene, of the Highways and Bridges, | 


97 to 107 

Who are to work on the High- 
ways, and How, 102 

Who muſt Repair Bridges, 103, 
104, 105 

His Duty to Gather Rates for 
mending Highways and Bridges, 

104 

Muſt paſs his Accounts, 106 
Survioorſhip, where, or where not, 
144, 145, 147, 148, 149 


Suſpenſion, 510 
1 08 
1 #9 419, 591, 642 
[See Jury. 
Temporalties of 2 18, 26, 27, 
I TH 39,572 
Tian, Ter Ee = 67, 264 
d te, 
Tender 31 * 189, 192 
For Damage ant, 192 
Of Money, 4 141,142 
[See Time.] rr 
Tenement, [57 116, 141 
Tenendum, © 225, 226 
"Fenths, 36 | 
Tenure, 0 2 1810 
In cap, Did. 
n Socage, [See Sage] & 
Term, | | 128 
= Terntinus Anmorum and Tempus | 
＋ e Annorum Different, * 128 
x erm, Fine or the Terms, 450. 
Teſtament, 317 
Written or Nuncupative, _ op | 
318 


Who may, or may not, m al. 
2 „ 328,34 90- 
Conſtructions al- 


eſtament, 
Extraord inary 


Page 118, 119, 120, 


ments, 

e 231, 232 

[See Deviſe.] | 

' How 20 
| [See Executor, Reovcation.] ** 

Tef annum, 1 5 74 

beſt, [See Lavceny, Robbery.) 
x; 11 
Time Regſonable, 14 9 


Time, where no Time or Place is Li- 
mited, what, 289, 290, 291 
161,162 
162,16 

[5ee Al- 


da 
To whom Due, 

Of what Things Due, 

Pybabetical Table, Gc. 
How Tithes may de Recovered, 


172 to 176 
To what Publick Payments Sub- 
ject, 176 


Wbo may be Diſcharged of the 
lde Mok Thy 176 to 182 

See Modus, Fr: ſcription. 
Tithings, | ets 


| * 
Tithingman, X 3, 85, 87 
| FN 31,116 
0 209, 210, 438 
Tak, 


574 2 

Torn, [See Court of the Torn 1 

Ti een, 

To be amerced for the Eſcape of 
a Murderer, 355 


Tranſportation, | 381, 440, 650, 651, 
as 653, 662 
Ty | 482, 586 
WR 

” Office, 


; 459, 460 
Treaſon High, 


000 4 341, 342 

Who may commit High Treaſon, 
341, 342 
It may be Committed by Com- 
paſſing and Imagining the Death 
of the. King, Queen, and of 
their Eldeſt Son and Heir, 502 


By Violating the King's Wiſe, þ 6 
King's Eldeſt Daughter un- 
married, or the Wife of the 
King's Eldeſt Son and Heir, 


low'd in Deviſes and 'Teſta-| 


6 - 


342 

By Levying War againſt the King, 
3727343 
By Adhering to the King's Ene- 
mies, 343 
| Treaſon, 


he T 4 
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Treaſon High,” By interfeiting the 
Great Sealtivy Scal, Sign 


Manual, Pi Signet, or the 
King's Moy Page 343. 444 VJ 


'{ By killing thord Chancellor, 
Lord 'Tre#;or a Judge, Oc. 
being in ir Places doing 
Their Ofty © 344 

Concerning Coin, 344, 345 
Concerning Pope, Popiſh 


Prieſts, Ps, 345 
Concerning | Proteſtant Suc- 
ceſſion, 346 
By Soldiers, 346 
To let Tris out of Priſon, 
2 5 351 


[ See Inment, Judgment, 
Forfe?, Overt-Act.] 
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Veſtries, 1 (Page 90 


77 See Graner. 
i Laica Removendd, 574 


car, * 5 7 40 
His Frechold, „ 
[See Leaſe, Parſon, Tithes.| 1 


Vicara e, , 41, 156 
Tee Parfonage.. n 
Village, 4, 50 
Viſitor, 18,28, 110, 113, 156, 183, 460 
mptrage, 532 


Under-Sherif, [See Sheriff] 

Under-Stewward, [See Steward.) 

Union of Churches, [See Church. ] 

Unity of Poſſeſſion, 307,399 

Unicer/ities, | See Courts of the Uni- 
verlities, Privilege. ] 

Voucher and Vouchee, 


| | 250, 251 
Treaſon Petit, 346, 347 Uſe, Was 254 to 257 
Treaſure-Trove. 213 May be raiſed upon Fine or Re- 

Treaſurer 344,469 covery, =o 251 
Treaſurer of thpunty-Stock, 83, 84 On a Bargain and Sale of Lands, 
For Brid 135 To whom, 254, 258 
Treſpaſs, . Where No Uſe is Declar'd, How, 
See Acril Treſpaſs. |] 2354, 256 
Trial what, alts ſeveral Kinds in What Things Neceſſary to the 
Civil G, J ds to 602 Execution of an Uſe, 436 -* 
There t« had in Civil or Cri- What Uſes Need no Execution by 
minal Ifes, 50, 69, 458 the 27 H. S. ch. 1o0. 257,258 
477, 555, 556, 557 Uſes Charitable miſ-employ'd, 97; 
640, 641 106, 113 
Of peer 438, 459, 639, 40 [ee Covenant to ſtand ſeiſed 
By the intry, 641 to 648 to Uſes, Indentures to Lead 
[See ſaietas Linguz.] Uſes, Gc.] 
Trover and verſion, [See Action of | Uſurpation of an Advowſon, 1 59, 160, 
; Tro Bailment.] 1 161 
Truft, „147, 237, 254 to 258, Of Franchiſes, 215,312,313 
ee l 365, 366, 462 |Uſury Exceſſive, | 293 
8 [Sefutbority, Uſe. | What Lawful, 432,433 
Tarbary, t Common. * | {6 
W. 
ag” 
| Ages of Servants, 53, 54 
EnÞni Exponas, 577 Of Seaman, 475559 
Die Facias, Ibid. | Wager of Law, : 589 
Hentre #ciendo, Ibid. [See Trial.] 
Feraiti 601 Maife, 213 
Geal or Special, Bid. , wed, 578 
Pr or Publick, 1bid. | Wales, 1, 211, 319,477, 513, 570, 580, 
Wher to be Givenof Neceſſity, 608, 641 
; 601, 648 | Mardſbip, 131 
ve to be ſet aſide, 602, 604 
| Aaaaa Warrant, 


— 
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. ee. mth. » 


Warrant, 5, 81, 86, 350, 


Page 74,7 
ö 575, 614, 615 


Warrant to Confeſs Judgment, 603 
Warranty of Lands, 226, 227 
Of Chattels, 539 

3 8 
2 304 to 30 
at [See Aion of Waſte.) 

Watch and Ward, 371, 372 

Way, 97, 201 


[See Highway, Surveyor, Oc. 
Weights and Meaſures, 436,437, 438 
2 57 
Cannot Contract without the 
Conſent of her Husband, How, 
59, 60, 220 
Wife cannot bring Actions with- 
out her Husband, G1 
Actions cannot be brought againſt 
her without her Husband, Did. 
[See Appeal, Bankrupt, Dower 
Husband and Mife, omen. 

Wills, [See Deviſe, Teftament.] 
Witchcraft, 380, 381, 396 
Withernam, 5," $4 $79 
Mitneſ who may be, or not, 598, 


643, 644| 


Where in his own Cauſe, 97,106, 
107, 372, 598 


208, 397,398, 399, 439, 4425 
506, 597, 643, 644, 646 

Where two Witneſles are requir'd, 
402, 439» 589, 645, 646 
Witneſſes are to be bound to give 
Evidence in Felony, 492,617, 


5 f 647 
Who may be a Witneſs for the 


Where one Witneſs is enough, 


What if « Witneſs is unable to 

Travel, Page 327 599 
[Sce Evidence, whygr | 

Wood, where Diſcharged of Pithes, 


171, 172 


See Preſcription. 
Düren es 1 : 442 
Nomen, 12, 42, 52, 123, 124, 220, 
| 241,243, 244, 2 

319, 322,32 
[See Adminiſtrative, Wait 5 
cenant to ſtand ſeiſed to 
Uſes, Crimes, Deviſe, Exe- 
cutor, Fine, Recovery, For- 
cible Marriage, ceny, 
Outlamwry, Teflament Trea- 
ſon Petit, Rape, Action of 
Wafte, Husband, Wife.) 

Morde, Chiding in the Church, 424,425 
{See Action on the Caſe, Scan- 


dalum Magnatum.] 
Wrec 5 213, 214, 474,475 
Writ, e Jad, 561 
[See Alphabetical Catalogue of 
Writs. 


Writing, Where Neceſſary, or not, 58 
68, 222, 266, 286, 294, 316, 


1 317, 537, 538 
What Writings are, or are not E- 


vidence | 595, 596 
[See Evidence.) N 
V. 
Ar d. Land, 2 SE; 
Tear and a Day, 212, 214, 


352, 355» 573, 629, 636 


King, 643, 644 Tear, Day, and Waſte, 21, 133, 655 
Witneſſes upon Oath allow'd for Teoman * 4 
a Criminal, 644, 646|Tork, 143, 258, 319 
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